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SUPREME  COURT 

OPTHB 

STATE  OF  MISSOUKI 

AT  THE 
OCTOBER  TERM,  1901. 


{Contirvued  from   Volume  166.) 

STATE  BANK  OF  EAGLE  GROVE,  Appellant,  v. 
DOUGHEETY  et  al. 


167  1 

el78      24 
Division'One,  February  19,  1000. 

Homestead:  acqxtired  bt  sale  of  homestead  in  iowa.  A  homestead  ac- 
quired in  Missouri  "with  the  consideration  derived  from  the  sale  of  a 
prior  homestead"  in  another  State,  is  subject  to  the  payment  of  debts 
which  had  accrued  before  the  deed  to  the  Missouri  homestead  was  filed 
for  record.  The  statute  (sec.  3623,  R.  S.  1899)  in  referring  to  the 
acquiring  of  one  homestead  with  the  consideration  derived  from  the 
sale  of  another,  refers  wholly  and  exclusively  to  Missouri  homesteads, 
and  does  not  mean  that  the  one  sold  may  be  situate  in  another  State. 
This  ruling  is  in  harmony  with  the  Missouri  statute  and,  in  this 
case,  with  the  principles  of  interstate  comity  as  interpreted  by  the 
courts  of  the  foreign  state  (Iowa). 

Appeal  from    Barton  Circuit  Court. — Eon,  W,  L,  Jarrotty 
Acting  Judge. 

Reversed  (with  directions.) 

Thurman  &  Wray  for  appellant. 

Vol.  167  mo— 1.  (1) 
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(1)  The  right  given  by  section  3623  to  invest  the  pro- 
ceeds of  a  homestead,  in  a  new  homestead,  which  shall  possess 
all  the  immunities  of  the  old  homestead,  is  confined  to  the  home- 
stead created  by  the  act  of  which  that  section  is  a  part,  and 
refers  to  the  homestead  defined  by  our  homestead  act  and  not 
a  homestead  created  by  the  laws  of  another  State.  Our  home- 
stead act  can  not  be  enlarged  upon  by  the  courts.  Only  such 
property  is  exempt  as  homestead  as  is  specially  provided  for  by 
the  homestead  act.  Stanley  v.  Baker,  75  Mo.  60.  (2)  The 
Iowa  land  of  the  defendant,  A.  H.  Dougherty,  was  sold  in 
the  fall  of  1896,  for  the  purpose  and  with  the  intention  of  per- 
manently removing  from  that  State,  and  all  the  proceeds  be- 
came personalty  and  subject  to  the  payment  of  defendant's 
debts  in  Iowa.  In  other  words,  the  sale  in  Iowa  with  intent 
to  remove  to  Missouri  was  an  abandonment  of  defendant's 
homestead  right  under  the  laws  of  Iowa,  and  subjected  the 
proceeds  of  the  sale  to  execution  for  the  payment  of  all  debts 
of  the  defendant.  Christy  v.  Dyer,  14  la.  440;  Davis  v.  Kel- 
ley,  14  la.  535;  Cole  v.  Gill,  14  la.  530;  Ellston  v.  Robinson, 
23  la.  208;  Orman  v.  Orman,  26  la.  361;  Kimball  v.  Wilson, 
59  la.  638;  Windle  v.  Brant,  56  la.  221;  Paine  v.  Means, 
65  la.  547.  The  sale  of  a  homestead  with  the  intention  of 
removing  to  another  State,  is  not  only  an  abandonment  of  the 
homestead  right  in  Iowa,  but  in  every  other  State  in  the  Union, 
and  subjects  the  proceeds  of  the  homestead  so  abandoned 
to  the  payment  of  existing  debts.  Kaes  v.  Gross,  92  Mo.  647; 
Smith  V.  Bunn,  75  Mo.  559;  DufFy  v.  Willis,  99  Mo.  132; 
Brewing  Association  v.  Howard,  150  Mo.  445;  Conway  v. 
Nichols,  71  K  W.  183;  Willbanks  v.  Untriner,  98  Ga.  801; 
Kuhnert  v.  Conrad,  69  N.  W.  185;  Carrigan  v.  Rowell,  96 
Tenn.  185.  (3)  Homestead  exemptions  laws  are  purely  stat- 
utory and  are  limited  in  their  operation  to  the  territory  of  the 
State  creating  them.  These  have  no  extraterritorial  force. 
One  State  will  not  give  effect  to  the  exemption  laws  of  anothci- 
State.     Thompson  on  Homestead,  sec   20;   Smith  on  Home- 
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steady  sec.  526;  Baykin  v.  Edwards,  21  Ala.  261;  Morgan  v. 
Neville,  74  Pa..  St.  52;  Newell  v.  Hayden,  8  la.  140;  Helf  en- 
stein  V.  Cave,  3  la.  287;  iRailroad  v.  May,  25  Ohio  St.  347. 
(4)  The  proceeds  of  a  homestead  in  one  State  axe  not  im- 
pressed with  homestejid  exemptions  when  carried  to  and  in- 
vested in  another  State  so  as  to  exempt  them  from  payment  of 
judgments  of  such  other  State.  Rogers  v.  Raisor,  60  la.  355; 
Dalton  V.  Webb,  83  la.  479. 

H.  W.  Timmonds  for  respondents. 

(1)  An  exempt  homestead  in  one  State  may  be  ex- 
changed for  an  exempt  homestead  in  another  State.  Stinde 
V.  Behrens,  81  Mo.  254;  Keyes  v.  Rines,  37  Vt.  260.  In 
Iowa  a  homestead  is  the  homestead  of  "the  family,^'  whether 
the  title  be  in  the  husband  or  wife.  Iowa  Stat.,  sec.  1988. 
It  could  not  be  conveyed  or  incumbered  without  the  concur- 
rence of  husband  and  wife.  Ibid,  sec,  1990.  Its  limits  could 
be  exchanged  from  time  to  time,  or  it  might  be  changed  en- 
tirely; but  an  entire  change,  without  the  concurrence  of  hus- 
band and  wife,  could  not  affect  the  rights  of  the  husband  or 
wife  or  those  of  the  children.  Ibid,  sec.  2000;  State  v.  Gad- 
dis,  44  Iowa  537;  Benham  v.  Chamberlain,  39  Iowa  358; 
Pearson  v.  Mintum,  18  Iowa  36;  Sargent  v.  Chubbuck,  19 
Iowa  37;  Harsh  v.  Griffin,  72  Iowa  608;  Drake  v.  Painter, 
77  Iowa  731 ;  Guinn  v.  Giller,  101  Iowa  333.  (2)  Where  an 
Iowa  homestead  is  sold,  the  proceeds  thereof  .are  protected 
from  seizure  by  creditors.  State  v.  Gaddis,  44  Iowa  537; 
SchuttlofFel  V.  Collins,  98  Iowa  576.  And  this  protection  is 
guaranteed  to  debtors  in  quite  a  number  of  other  States.  Simp- 
son V.  Biffle,  63  Ark.  289;  Watson  v.  Saxer,  102  111.  585; 
Brenneke  v.  Ihiigenan,  6  Kan.  App.  229;  Cooper  v.  Amett, 
95  Ky.  603;  Airey  v.  Buchanan,  64  Miss.  181;  Corey  v. 
Plummer,  48  NeW481;  Hewitt  v.  Allen,  54  Wis.  583;  Bailey 
V.  Steam,  70  Wis.  316;  Clancey  v.  Alme,  98  Wis.  229;  Wom- 
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ack  V.  Stokes,  12  Tex.  Civ.  App.  648;  Ins.  Co.  v.  Chase,  11 
Tex.  Civ.  App.  13;  Keyes  v.  Rines,  37  Vt.  260;  Nat  Bank  v. 
Kilgore,  43  S.  W.  665.  (3)  The  wife  had  a  vested  right  in 
the  Iowa  homestead,  and  in  the  proceeds  thereof,  which  may 
be  paid  to  her  or  reinvested  in  another  homestead  for  her  and 
the  children,  free  from  seizure  and  sale  for  the  debts  of  her 
husband.  Iowa  Stat,  sees.  1988,  1990,  1998,  2000;  Schuttlof- 
fel  V.  Collins,  supra;  Helm  v.  Helm,  11  Kan.  19;  Coughlin 
V.  Coughlin,  26  Kan.  116;  Stinde  v.  Behrens,  supra;  Nance 
V.  Nance,  28  111.  App.  587;  Blum  v.  Light,  81  Tex.  414;  Gate- 
wood  V.  Scurlock,  2  Tex.  Civ.  App.  98.  (4)  Under  "that  en- 
lightened comity  existing  between  sister  States,"  the  courts  of 
one  State  have  been  protecting  citizens  of  a  sister  State  by  en- 
forcing in  his  favor  the  exemption  laws  of  his  State.  Mason 
V.  Bebee,  44  Fed.  Rep.  556;  Teager  v.  Landsley,  69  Iowa  725; 
Railroad  v.  Cunningham,  7  Kan.  App.  268;  Railroad  v. 
Gough,  35  Kan.  1;  Drake  v.  Railroad,  69  Mich.  168;  Railroad 
V.  Smith,  70  Miss.  344;  Wright  v.  Railroad,  19  Neb.  175; 
Railroad  v.  Moore,  31  Neb.  629;  Singer  Co.  v.  Fleming,  39 
Neb.  679;  Martin  v.  Railroad,  50  Hun  (N.  Y.)  347;  Pierce  v. 
Railroad,  36  Wis.  283.  (5)  "The  homestead  was  not  estab- 
lished for  the  benefit  of  the  husband  alone,  but  for  the  benefit 
of  the  family  and  society — ^to  protect  the  family  from  destitu- 
tion and  society  from  the  danger  of  her  citizens  becoming 
paupers."  Morris  v.  Ward,  5  Kan.  239.  Missouri  courts 
have  never  lost  sight  of  the  humane  character  and  beneficent 
object  of  exemption  laws,  and  have  always  been  as  liberal  as 
the  law  toward  the  family  of  a  poor  debtor.  Blandy  v.  Asher, 
72  Mo.  27;  Finnegan  v.  Prindeville,  83  Mo.  517;  Creath  v. 
Dale,  84  Mo.  349;  Smith  v.  Enos,  91  Mo.  579;  Goode  v. 
Lewis,  118  Mo.  357;  Macke  v.  Byrd,  131  Mo.  682;  Ailey  v. 
Burnett,  134  Mo.  313. 

BRACE,  P.  J.— On  November  6,  1895,  the  defendant, 
A.  H.  Dougherty,  became  indebted  to  the  plaintiff  bank  on  a 
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promissory  note  on  which  the  bank  obtained  judgment  against 
him  in  the  Barton  Circuit  Court  for  the  sum  of  $273.30  at 
the  January  term  of  said  court,  1898. 

At  the  time  this  indebtedness  was  incurred  the  said  de- 
fendant owned  three  hundred  and  twenty  acres  of  land  in  Iowa 
on  which  he  resided  with  his  family,  and  which  he  afterwards 
sold,  and  invested  $2,000  of  the  proceeds  thereof  in  the  eighty- 
acre  tract  in  Barton  county  described  in  the  petition,  his  deed 
for  which  was  filed  for  record  on  March  7,  1896,  about  which 
time  he  moved  with  his  family  on  said  eighty-acre  tract  and  has 
ever  since  occupied  the  same  as  a  homestead.  Afterwards  on 
August  25,  1897,  he  conveyed  the  same  by  deed  to  his  co-de- 
fendant, Napper,  who  on  the  same  day  by  deed  conveyed  the 
same  to  the  defendant,  Mary  N.  Dougherty,  wife  of  the  said 
A.  H.  Dougherty.  These  deeds  were  duly  executed,  acknowl- 
edged and  recorded,  but  were  without  consideration,  and  this 
suit  is  brought  to  set  them  aside  and  subject  the  land  to  the 
pa^Tiient  of  plaintiff's  judgment.  On  the  facts  the  judgraenJb 
was  for  the  defendant  and  the  plaintiff  appeals. 

The  only  question  in  the  case  is,  Is  the  Barton  county 
homestead  exempt  from  execution  on  plaintiff's  judgment  by 
reason  of  the  fact  that  it  was  bought  with  the  proceeds  of  land 
in  Iowa,  in  which  the  defendant  Dougherty  under  the  laws  of 
that  State  had  a  homestead?  The  plaintiff's  cause  of  action 
having  accrued  before  the  said  defendant  acquired  the  Barton 
county  homestead,  and  before  his  deed  therefor  was  filed  for 
record,  it  was  subject  to  execution  upon  the  judgment  (R.  S. 
1899,  sec.  3622),  unless  exempted  therefrom  by  the  provisions 
of  section  3622,  Revised  Statutes  1899,  by  which  it  is  provided 
that,  "Whenever  such  housekeeper  or  head  of  a  family  shall 
acquire  another  homestead  in  the  manner  provided  in  section 
3622,  the  prior  homestead  shall  thereupon  be  liable  for  his 
debts,  but  such  other  homestead  shall  not  be  liable  for  causes 
of  action  against  him  to  which  such  prior  homestead  would  not 
have  been  liable:     Provided,  that  such  other  homestead  shall 
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have  been  acquired  with  the  consideration  derived  from  the 
sale  or  other  disposition  of  such  prior  homestead." 

The  right  of  homestead  is  purely  a  creature  of  statute, 
and  while  such  a  right  has  been  created  by  statute  in  all  or 
most  of  the  States,  such  statutes  can  have  no  extraterritorial 
force,  and  must  be  construed  to  apply  to  homesteads  within 
the  State  of  the  enactment.  The  section  quoted  is  a  part  of 
the  chapter  entitled  'TEomesteads,"  by  which  such  right  is 
created  in  this  State.  The  Legislature  in  section  3623,  is  deal- 
ing with  homesteads  in  Missouri,  two  of  them,  a  prior  and  a 
subsequent  one,  acquired  in  accordance  with  the  provision  of 
that  act  The  prior  homestead  which  is  to  become  subject  to 
the  housekeeper's  debts  is  a  homestead  in  Missouri  and  the 
subsequent  one  acquired  with  the  consideration  derived  from 
the  sale  of  the  prior  one,  is  a  homestead  in  Missouri,  which 
is  not  to  be  liable  for  debts  to  which  the  prior  homestead  in 
Missouri  would  not  have  been  liable.  With  a  prior  homestead 
in  Iowa  or  any  other  State  this  statute  has  nothing  to  do.  Of 
course  the  Legislature  never  attempted  to  subject  a  prior  home- 
stead in  Iowa  or  any  other  State  to  a  housekeeper's  debts,  or 
intended  to  make  the  liability  of  a  sxibsequent  homestead  in 
Missouri  depend  upon  the  liability  of  a  prior  homestead  in  an- 
other State.  Upon  no  principle  of  statutory  construction  or 
interstate  comity,  so  eloquently  invoked  by  counsel  for  re- 
spondent, could  the  homestead  laws  of  Iowa  have  that  effect, 
as  is  well  illustrated  by  the  decisions  of  the  Supreme  Court  of 
that  State. 

In  Rogers  v.  Raisor,  60  Iowa  356,  the  opinion  is  as  fol- 
lows: 

^TDat,  J. — Our  statute  provides  that  the  owner  of  a 
homestead  may  change  it  entirely,  and  that  the  new  home- 
stead, to  the  extent  in  Value  of  the  old,  shall  be  exempt  from 
execution  in  all  cases  where  the  old  or  former  homestead  would 
have  been  exempt.       [Code,  sees.  2000  and  2001.]       TJnder 
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these  sections  it  has  been  held  that  a  new  homestead,  acquired 
with  the  proceeds  from  the  sale  of  the  old  one,  is  exempt  from 
judicial  sale  in  all  cases  in  which  the  former  homestead  would 
have  been  exempt  [Sargent  v.  Chubbuck,  19  Iowa  87; 
Thompson  t.  Kogers,  61  lA  383;  Pearson  v.  Mintum,  18  Id. 
36.]  The  laws  of  Missouri  are  not  pleaded,  and  will,  for  the 
purpose  of  this  case,  be  presumed  to  be  the  same  as  our  own. 
The  laws  of  each  State,  however,  apply  only  to  homesteads  ac- 
quired and  held  under  its  own  laws  and  within  its  territorial 
jurisdiction.  The  laws  of  neither  State  can  have  any  extra- 
territorial force  or  application.  What,  then,  was  the  character 
impressed  upon  the  proceeds  of  the  Iowa  homestead  when 
taken  to  Missouri  for  reinvestment? 

**The  laws  of  Iowa  ceased  to  operate  upon  it  and  to  affect 
its  character  as  soon  as  it  was  invested  in  real  estate  in  the  State 
of  Missouri.  It  was  not  the  proceeds  of  the  sale  of  a  home- 
stead held  under  the  laws  of  Missouri,  for  these  laws  can  apply 
only  to  a  homestead  held  imder  the  law  of  that  State.  It  fol- 
lows that  the  fund  arising  from  the  sale  of  the  Iowa  homestead, 
upon  being  carried  into  Missouri,  lost  the  distinctive  character 
of  being  the  proceeds  of  the  sale  of  a  homestead. 

''When  these  proceeds  were  invested  in  a  homestead  in 
Missouri,  that  homestead  was  not  exempt  from  execution  for 
the  debt  in  question,  which  existed  before  the  homestead  was 
acquired.  [Code,  sec.  1992.]  For  like  reason  the  new  home- 
stead acquired  in  lineville,  in  1873,  was  liable  for  debts  con- 
tracted before  it  was  purchased.  The  court  did  not  err  in  sus- 
taining the  demurrer.     Affirmed. '* 

In  the  subsequent  case  of  Dalton  v.  Webb,  83  Iowa  478, 
the  ruling  in  Eogers  v.  Raisor  was  reiterated  and  affirmed.  So 
that  the  shadow  of  an  argument  on  the  score  of  comity,  in 
support  of  respondent's  contention  disappears  imder  the  rul- 
ings of  the  State  in  whose  behalf  it  is  invoked.  Nor  do  we 
find  any  support  for  that  contention  in  either  of  the  two  cases 
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relied  upon:  Stinde  v.  Behrens,  81  Mo.  254;  Keyes  v.  Rines, 
37  Vermont  260.  In  the  former  case,  it  was  in  effect  held 
that  the  conveyance  by  the  wife  of  her  interest  in  a  homestead 
in  Kansas  was  a  good  consideration  for  the  conveyance  to  her  in 
her  own  right  of  real  estate  in  Missouri,  and  that  the  latter  con- 
veyance was  not  in  fraud  of  a  creditor  from  whose  debt  the 
homestead  was  exempt.  In  that  case,  as  is  said  in  the  opinion, 
"The  exchange  of  deeds  was  made  at  the  homestead  of  the  de- 
fendants, and  while  it  was  being  occupied  by  them  as  such,  and 
was  consented  to  by  Mrs.  Behrens  upon  the  express  condition 
that  the  property  to  be  received  in  consideration  for  the  con- 
veyance of  her  homestead  should  be  conveyed  to  her."  "And 
it  has  been  held,  by  the  Supreme  Court  of  E^nsas,  that  the 
conveyance  by  the  wife  of  her  interest  in  the  homestead,  is  a 
sufficient  consideration  for  the  transfer  to  her,  in  her  own 
right,  of  the  proceeds  of  such  conveyance,"  and  this  court  sus- 
tained Mrs.  Behrens'  title  not  because  of  any  protection  ex- 
tended to  it  by  the  homestead  laws  of  Kansas,  but  because  it 
was  her  property  acquired  by  a  valid  contract  under  the  laws 
of  that  State  where  the  contract  was  made. 

The  Vermont  case  is  of  like  character.  There  "the  de- 
fendant's wife  signed  a  deed  of  their  homestead,  sold  under 
process  of  law  in  New  Hampshire,  upon  condition  of  the  pay- 
ment of  the  proceeds  to  her,  to  be  kept  by  her  as  a  separate 
fund  for  a  future  investment  in  a  homestead,  free  from  all 
interference  of  her  husband,"  and  the  court  held  that  "she* 
thereby  acquired  title  to  the  money,  and  held  it  free  from  at- 
tachment on  her  husband's  debts." 

The  judgment  for  the  defendants  on  the  facts  is  mani- 
festly erroneous,  and  is  reversed,  and  the  cause  remanded  with 
directions  to  the  circuit  court  to  enter  a  decree  in  favor  of  the 
plaintiff  in  accordance  with  the  prayer  of  the  petition.  All 
concur. 
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WILLIAMS,  Appellant,  v.  CARROLL  COUNTY. 

Division  One,  February  19,  1902. 

1.  County  Kortga^:  ovebpayment:  mistake  of  clerk :  mutuality: 
FRAUD.  A  petition  that  states  that  piaintiflf,  being  indebted  to  the 
county  for  money  borrowed  from  its  school  fund,  went  to  the  clerk 
and  announced  that  he  wished  to  pay  the  amount  due  on  said  obliga- 
tion, and  trusted  to  the  clerk  to  calculate  the  interest  and  compute 
the  amount  due  thereon,  and  that  the  clerk  undertook  to  make  the 
calculations,  but  erroneously  charged  him  compound  interest  on  the 
unpaid  annual  interest  installments,  and  that  the  amount  overpaid 
by  and  due  him  for  such  error  in  calculation  is  a  certain  sum,  states 
a  good  cause  of  action.  It  is  not  necessary  to  charge  mutuality  of 
mistake.  Nor  is  it  necessary  that  the  petition  charge  that  the  clerk's 
mistake  was  fraudulent. 


2.    :  :   :   MISTAKE  OF  LAW.    Because  the  amount 

paid  to  the  clerk  by  the  borrower  in  such  case  shows  a  calculation 
based  on  an  erroneous  construction  of  the  bond,  the  court  can  not  as- 
sume that  those  calculations  were  due  to  a  mistake  of  law  in  con- 
struing the  bonds  to  provide  for  compound  interest  instead  of  simple 
interest.  If  the  petition  alleges  they  were  the  result  of  a  mis- 
take of  fact,  the  court  should  not,  on  demurrer,  hold  them  to  be  mis- 
takes of  law. 

3.    :   :   INTEREST  ON  INTEREST.     The  bond  to  the  school 

fund  provided  for  the  payment  of  the  principal  sum  twelve  months 
after  date  thereof  with  eight  per  cent  interest  thereon  from  date,  and 
"that  all  interest  not  punctually  paid  shall  bear  interest  at  the  same 
rate  as  the  principal."  Held,  that  this  bond  did  not  provide  that  the 
interest  as  it  became  due  should  become  principal  and  bear  interest, 
nor  did  it  in  anywise  provide  for  compound  interest.  And  where 
such  interest  is  paid  under  a  mistaken  view  of  the  clerk  that  it  pro- 
vided for  compound  interest,  the  excess  may  be  recovered  from  the 
county. 

Appeal  from  Carroll  Circuit  Court. — Hon.  W,  W.  Rucker, 

Judge. 

Beversed  and  bemanded. 
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Oeorge  D.  WUIiams  for  appellant 

( 1 )  The  mistake  was  one  of  fact,  not  of  law,  and  the  peti- 
tion stifficientJ  V  alleges  mistake  and  error  in  the  overpayment, 
iiiagniiieh  as  it  alleges  it  to  have  been  made  through  error,  and 
hy  mistake ;  ajil  if  the  overpayment  was  in  fact  made,  respond- 
imt  can  not  in  equity  and  good  conscience  retain  that  part  of 
the  payment  that  was  excessive.  Yeater  v.  Hines,  24  Mo. 
App.  619 ;  Ashley  v.  Jennings,  48  Mo.  App.  142.  (2)  If  the 
allearation  of  mistake  in  the  petition  is  sufficient,  as  contended 
by  appellantj  the  only  remaining  ground  upon  which  the  action 
of  the  court  in  i^nstaining  the  demurrer  can  be  upheld  is,  that 
tlie  petition  doc.^  not  specifically  show  overpayment  Whether 
it  does  or  not  involves  the  question  of  the  true  construc- 
tion, or  meaninq,  of  the  bond,  with  special  reference  as  to  what 
kind  of  interest,  the  interest  annually  earned  by  the  principal 
eum,  when  dofaulted,  shall  bear,  whether  simple  or  compound. 

S.  J.  Jonss  for  respondent 

fl)  ApfM?]] ant's  petition  does  not  state  facts  sufficient  to 
ccmstitiite  a  cause  of  action,  (a)  It  does  not  allege  a  mutual 
miBtake  of  fact,  (b)  It  does  not  allege  that  the  county  clerk, 
purposely,  by  false  or  fraudulent  misrepresentations,  misled 
appelkntj  and  that  on  account  of  such  representations  appellant 
was  induced  U^  make  the  alleged  payment  (c)  The  petition 
on  its  face  shows  that  the  alleged  payment  of  said  sum  of 
$156.3(i  was  voluntary  on  the  part  of  appellant  (d)  The 
petition  shows  rm  its  face  that  it  was  not  a  mistake  of  fact,  but 
a  mii^take  of  law.  (2)  A  demurrer  does  not  admit  any  fact 
which  IS  not  well  pleaded  or  which  is  a  conclusion  of  law.  "A 
public  law  can  not  be  confessed  away  by  demurrer."  Demurrer 
only  admits  muli  facts  as  are  material  and  are  properly  pleaded. 
Warder  v.  Evans,  2  Mo.  205 ;  McKenzie  v.  Mathews,  59  Mo. 
103 ;  Stare  ex  rel.  v.  Aloe,  152  Mo.  476 ;  Dannon  v.  Coleman, 
8  Mo.  Ajyji.  595.     (3)   Since  the  question  of  the  manner  of 
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computing  the  interest  depends  upon  the  legal  construction  of 
the  terms  and  conditions  of  the  bond,  which  also  involves  the 
construction  of  section  7110,  E.  S.  1879,  being  the  statute 
under  which  the  bond  was  drawn,  it  is  clearly  a  mistake  of  law 
and  not  a  mistake  of  fact  If,  in  fact,  the  payment  was  a  mis- 
take of  law,  which  we  surely  think  it  was,  if  mistake  at  all,  the 
plaintiff  is  not  entitled  to  recover.  Hendrix  v.  Wright,  60  Mo. 
311 ;  St  Louis  v.  Priest,  78  Mo.  612 ;  Norton  v.  Highleyman, 
88  Mo.  621.  (4)  If  the  payment  of  interest  made  by  the  ap- 
pellant was  voluntarily  made,  he  can  not  recover  it.  Bennet 
V.  Bates,  94  K  Y.  364 ;  New  York  v.  Eailroad,  12  N.  Y.  307 ; 
Flower  v.  Lance,  69  N.  Y.  603 ;  Gould  v.  McFall,  118  Pa. 
455.  It  has  been  held  in  this  State  that  a  county  court  can 
not  reduce  the  rate  of  interest  on  a  school  bond.  Veal  v.  Char- 
iton Co.,  16  Mo.  412;  Montgomery  Co.  v.  Auchley,  103  Mo. 
492.  (6)  Where  one  pays  interest  upon  interest  he  can  not 
recover  it  by  legal  procedure.  Eitter  v.  Phillips,  63  N.  Y. 
586;  Sims  v.  Squires,  80  Ind.  42.  (6)  The  right  to  com- 
pound interest  was  a  disputed  question  of  law.  (7)  Appellant 
contends  that  the  bond  in  question  is  not  a  compound-interest 
obligation.  We  say  it  is.  Whether  it  is  or  not  depends  upon 
the  construction  to  be  given  the  bond,  and  the  construction  of 
the  bond  involves  a  construction  of  the  statute  under  which  it 
is  drawn.  Montgomery  Co.  v.  Auchley,  supra;  Koehring  v. 
Muenmiinghoff,  61  Mo.  406 ;  R  S.  1879,  sec.  7110. 

EOBINSON,  J.— This  is  an  action  to  recover  $156.36 
alleged  to  have  been  erroneously  and  mistakably  paid  by  plain- 
tiff to  defendant  in  paying  off  a  certain  school  fund  bond.  On 
January  3,  1887,  plaintiff  borrowed  from  the  school  fund  of 
Carroll  county  the  sum  of  $2,000  and  the  bond  in  question  was 
given  therefor. 

Interest  was  paid  to  February  1,  1890,  and  on  February 
7,  1894,  there  was  paid  on  account  of  interest  the  further  sum 
of  $160.     Afterwards  default  occurred  in  the  pa\Tnent  of  in- 
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terest  This  controversy  arises  over  the  mistake  of  the  county 
clerk  in  computing  the  amount  due  on  the  bond.  Omitting 
caption,  the  petition  is  as  f  qUows  : 

^TPlaintiff  for  his  cause  of  action  states,  that  on  the  third 
day  of  January,  1887,  he  borrowed  from  the  defendant  county 
the  sum  of  two  thousand  dollars,  and  executed  therefor  his 
bond,  which  is  in  words  and  figures,  as  follows,  to-wit : 

"  Twelve  months  after  date,  we  promise  to  pay  to  Carroll 
county,  to  the  use  of  the  county  school  fund  of  said  <!Ounty,  the 
sum  of  two  thousand  dollars,  for  value  received,  with  interest 
at  the  rate  of  eight  per  cent  per  annum  from  date  till  paid,  and 
payable  on  the  first  day  of  February  in  each  year,  unless  other- 
wise ordered  by  the  Carroll  County  Court  And  it  is  agreed, 
that  in  case  of  default  in  the  payment  of  the  interest,  or  fail- 
ure of  the  principal  in  this  bond  to  give  additional  security 
when  thereto  lawfully  required,  both  the  principal  sum  and 
interest  shall  become  due  and  payable  forthwith,  and  that  all 
interest  not  punctually  paid,  shall  bear  interest  at  the  same  rate 
as  thd  principal.  Witness  our  hands  and  seals  this  third  day 
of  January,  A.  D.  1887,'  etc. 

"Plaintiff  further  says  that  at  the  same  time  and  on  the 
same  date,  and  as  security  for  said  bond,  he  executed  a  ^county 
mortgage'  on  lands  belonging  to  him  in  Carroll  county,  Mis- 
souri, described  as  follows,  to-wit,  the  north  half  of  the  south 
half  of  section  thirteen,  township  fifty-five,  range  twenty-three ; 
said  mortgage  being  recorded  in  book  29,  at  page  434,  of  the 
records  in  the  office  of  the  recorder  of  deeds,  in  Carroll  county, 
Missouri;  said  bond  and  mortgage  being  hereto  attached  and 
marked  exhibits  ^A'  and  *B'  respectively ;  that  said  bond  and 
mortgage  fully  set  forth  and  express  all  of  the  conditions  and 
terms  upon  which  said  sum  of  $2,000  was  borrowed ;  that  the  • 
indorsements  on  the  back  of  said  bond  are  as  follows,  to-wit: 
Teb.  8,  1888,  by  interest  on  within  to  amt.,  $160.00 ;'  'March 
4,  '89,  by  interest  on  within  to  Feb'y  1,  1889,  $175.00 ;'  'Nov. 
6,  1890,  by  interest  on  within  to  Feb'y  1,  1890 ;    $170.00 ;' 
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Teb'y  7,  1894,  by  interest  on  within  to  amount,  $160.00;^ 
and  that  said  indorsements  correctly  represent  the  dates  and 
amoimts  of  all  payments  made  by  plaintiff  on  said  bond,  up  to 
October  6,  1897 ;  that  on  said  date,  October  6,  1897,  plaintiff, 
intending  to  pay  off  and  discharge  said  bond,  in  full,  paid  to 
defendant  thereon,  the  sum  of  $3,398.14;  that  said  sum  so 
paid,  was  by  the  clerk  of  the  county  court  of  said  defendant 
county,  computed  to  be  the  amount  due  on  said  bond,  at  said 
date  of  payment,  and  that  plaintiff  relying  on  said  computa- 
tion, and  believing  it  to  be  correct,  and  without  himself  making 
any  computation,  paid  said  sum  of  $3,398.14;  that  said  com- 
putation was  erroneous  and  not  correct ;  that  there  was  not  due 
on  said  bond,  at  that  time,  $3,398.14;  that  said  sum  was  paid 
to  defendant  by  mistake  and  under  the  mistaken  belief  that 
said  sum  was  still  due  on  said  bond,  and  that  it  was  necessary 
for  plaintiff  to  make  said  payment  in  order  to  release  his  land, 
above  described,  from  the  lien  of  said  county  mortgage. 

"Plaintiff  states  that  the  error  of  said  computation,  made 
by  said  clerk,  consisted  in  charging  compound  interest,  and  not 
simple  interest,  on  the  interest  that  became  and  was  due  on  the 
principal  sum  of  said  bond;  that  the  amount  of  compound 
interest,  so  computed,  on  the  interest  due  on  said  bond,  was 
$156.36  in  excess  of  simple  interest  thereon;  and  that  in  ac- 
cepting said  computation  of  said  clerk,  this  plaintiff  was  ignor- 
ant of  the  fact  of  said  error  of  said  clerk. 

"Plaintiff  further  states  that  said  sum  of  $3,398.14  so 
paid  by  him  as  aforesaid,  was  $166.36  in  excess  of  the  actual 
amount  due  on  said  bond,  on  the  said  date  of  payment,  and 
that  on  April  6,  1898,  he  made  demand  in  writing,  of  defend- 
ant, for  the  return  of  said  $156.36;  that  defendant  refused 
and  still  refuses  to  return  the  same,  and  now  wrongfully  re- 
tains and  withholds  said  sum  of  $156.36  from  plaintiff. 

''Wherefore  plaintiff  prays  judgment  against  said  defend- 
ant for  the  recovery  of  $156.36,  with  eight  per  cent  interest 
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thereoD  from  the  sixth  day  of  April,  1898,  together  "with  his 
coats  herein  expended." 

To  this  petition  defendant  demurred  on  the  ground  that 
the  facta  stated  are  not  sufficient  to  constitute  a  cause  of  action. 
The  circuit  court  held  the  petition  insufficient,  and  plaintiff 
decliiaing  to  plead  further,  final  judgment  was  rendered  for 
defeiitlaiit  on  the  demurrer,  and  plaintiff  brings  the  case  here 
on  appeal. 

Does  the  petition  state  a  cause  of  action  ?  It  is  claimed, 
firsts  bj  respondent  to  be  fatally  defective  "because  it  does  not 
allege  a  mutual  mistake  of  facts,  and  because  it  does  not  allege 
that  the  calculation  of  interest  on  the  bond  in  question  by  the 
county  ck'rk  was  the  result  of  a  mistaka" 

This  is  a  clear  misapprehension  of  the  petition.  The 
basis  of  recorery  assumed  in  the  petition,  is  the  mistake  of  the 
coimty  clerk  in  charging  or  calculating  compound  interest  when 
simple  intf^rest  only  was  contemplated  by  the  bond.  Looking, 
th^n,  at  the  allegations  of  the  petition,  it  is  clear  that  a  mis- 
take committed  by  the  clerk  in  calculating  the  interest  is 
averred.  The  petition  in  effect  charges  that  the  plaintiff  went 
to  the  clerk  and  stated  that  he  had  come  to  pay  the  amount  due 
on  his  bond,  trusting  to  the  latter  to  calculate  the  interest  and 
compute  the  amount  due  thereon,  and  this  the  clerk  undertook 
to  doj  hut  made  a  mistake  in  calculating  the  interest  and  there- 
upon the  plaintiff  paid  the  same  in  the  belief  of  the  correctness 
of  such  computation,  without  attempting  to  verify  the  same. 
This  ia  such  a  mistake  as  a  court  will  give  its  aid  to  correct, 
and  with  respect  to  which  the  plaintiff  has  a  cl^ar  right  of 
restitution. 

The  plaintiff,  according  to  the  allegations  of  the  petition, 
having  overpaid  the  defendant  $156.36  more  than  he  was 
bonn^'l  by  the  contract  to  pay,  by  reason  of  a  mistake  in  the  cal- 
culation of  the  interest  by  the  county  clerk,  in  whom  the  plain- 
tiff had  placed  full  reliance,  is  we  think  entitled  to  the  amount 
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of  such  overpayment  [Boone  v.  Miller's  Executors,  16  Mo. 
457 ;  Wilson  v.  Boughton,  50  Mo.  17.] 

Respondent's  next  contention  is  that  the  petition  is  de- 
fective because  it  does  not  allege  "that  the  county  clerk  pur- 
loosely  or  by  false  or  fraudulent  misrepresentations  misled 
plaintiflF,  and  that  on  account  of  such  representations  plaintiff 
was  induced  to  make  the  alleged  payments."  There  is  nothing 
in  this  point,  for  the  reason  that  plaintiff's  right  of  recoirery 
is  predicated  solely  on  the  mistake  of  the  clerk  in  the  calcula- 
tion and  computation  of  interest.  There  is  no  pretense  that 
an  actual  fraud  was  purposely  perpetrated  on  the  plaintiff,  nor 
is  such  an  allegation  necessary  to  entitle  him  to  recover  the 
overpayment  made. 

It  is  further  insisted  by  respondent  that  "the  petition 
sLcws  on  its  face  that  the  payment  made  was  not  the  result  of 
a  mistake  of  fact,  but  a  mistake  of  law."  While  there  is  no 
doubt  of  the  general  proposition  urged  by  respondent,  that 
where  a  payment  like  the  one  made  by  plaintiff  under  a  mis- 
take of  law  pure  and  simple,  when  all  the  facts  are  known  and 
understood,  the  law  furnishes  him  no  relief,  it  is  equally  clear 
that  where  parties  act  under  a  mistake  as  to  the  fact  and  one 
party  gets  an  advantage  by  reason  of  such  mistake,  relief  will 
be  granted.  This  court  can  not  assume  that  the  payment  made 
by  plaintiff  in  this  case  arose  from  an  erroneous  construction 
of  the  bond  by  plaintiff,  because  the  amount  paid  by  him 
shows  a  calculation  and  computation  on  such  a  construction  of 
the  bond-  According  to  the  allegations  of  the  petition  the 
payment  made  in  excess  of  the  amount  of  the  bond  with  sim- 
ple interest,  was  the  result  of  a  mistake  of  fact,  caused  by  the 
improper  computation  of  interest  made  not  by  the  plaintiff  but 
by  one  on  whom  he  relied  to  make  the  computation  properly, 
and  there  ought  to  be  no  doubt  as  to  his  right  of  relief  from  the 
consequences  of  such  a  mistake ;  otherwise  from  a  simple  mis- 
take of  fact,  that  plaintiff  was  led  into  by  giving  his  confidence 
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to  the  clerk  of  the  county  court,  the  defendant  county  would 
obtain  an  unjust  advantage  over  the  plaintiff. 

The  only  remaining  point  requiring  consideration,  then, 
ia  wlictlier  the  bond  in  question  is  a  compound  or  a  simple  in- 
terest-bearing obligation. 

It  is  conceded  the  statute  as  it  stood  at  the  time  of  the 
execution  of  the  bond  did  not  require  the  interest  to  be  paid 
ann«ally^  leaving  that  matter  entirely  to  the  agreement  of  the 
parties.  The  bond  in  this  case,  however,  provides  that  the 
interact  shall  be  paid  annually.  The  first  clause  of  the  bond 
simply  provides  for  the  payment  of  the  principal  sum  twelve 
months  after  date  thereof  with  eight ''per  cent  interest  thereon 
from  date.  By  the  second  paragraph,  it  is  provided  "that  all 
interest  not  punctually  paid,  shall  bear  interest  at  the  same  rate 
as  the  principal."  Clearly  this  clause  refers  to  interest  earned 
by  t-he  principal,  and  does  not  include  interest  on  interest 
The  term  "all  interest"  as  used  in  the  bond  was  evidently  in- 
tended to  apply  to  the  defaulted  interest  on  the  principal  sum. 
The  plain^  unequivocal  language  of  the  bond  provides  that  all 
interest  not  punctually  paid  shall  bear  the  same  rate  as  the 
priecipal,  viz.,  eight  per  cent.  But  this  does  not  authorize  the 
coinpoimding  of  interest  on  interest  While  the  plaintiff's 
obligafian  to  pay  interest  rendered  him  liable  for  eight  per 
cent  sjinple  interest  on  the  defaulted  interest,  yet  it  does  not 
mean  compounding  interest  on  such  interest  [16  Am.  and 
Eng,  Eiicy.  of  Law,  page  1074.] 

There  is  no  provision  in  the  bond  that  the  interest  when 
due,  mid  not  paid,  became  a  part  of  the  principal,  and  there- 
after bore  the  same  interest,  as  would  seem  to  be  necessary 
where  interest  is  sought  to  be  compounded. 

Compound  interest  having  been  computed  by  the  county 
clert  on  the  bond,  as  the  amount  paid  clearly  indicates,  and 
iipon  Piieh  computation,  in  ignorance  of  such  error,  and  acting 
under  the  mistaken  belief  that  the  interest  had  been  correctly 
calculated,  the  plaintiff  having  so  overpaid  the  bond  is  entitled 
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to  recover  the  excees.  It  follows  that  the  circuit  court  erred  in 
sustaining  the  demurrer.  The  judgment  will  therefore  be  re- 
versed and  the  cause  remanded  Brace,  P.  J.,  Marshall  and 
Valliont,  J  J.,  concur. 


BTJENHAM  et  aL,  Appellants,  v.  ROGEES,  Collector. 

Division  One,  February  10,  1902. 

I.  School  District:  ▼▲udftt  of  organization:  collateral  attack. 
The  validity  of  the  organization  of  a  school  district  or  of  a  town- 
ship in  which  the  school  district  is  located,  can  not  be  called  in  ques- 
tion in  a  suit  for  school  taxes. 


2.    :    IRBBGULAR   CONDUCT    OF   DIRBCTORS:    DIVISION    INTO    WARDS: 

BUiLDiNes:  INJUNCTION.  An  injunction  to  restrain  the  collection  of  a 
tax  lawfully  assessed  is  not  the  remedy  for  a  failure  of  the  directors 
to  act  in  good  faith  and  in  accordance  with  statutory  requirements 
in  dividing  the  school  district  into  wards,  or  in  the  erection  of  a 
school  building  in  each  ward,  or  in  the  selling  of  any  school  property 
not  required  for  the  use  of  the  school. 

3.    :  DIVISION  OF  DISTRICT:  voTB  ON  BONDS.    A  board  of  directors 

have  authority  to  divide  a  village  school  into  two  or  more  wards  with- 
out afifecting  the  integrity  of  the  district.  And  whcje  the  invalidity 
of  bonds  is  based  on  an  assumption  that  the  voters  in  one  of  the 
wards  so  laid  out  by  the  directors  had  no  right  to  vote  on  their  issue 
because  the  directors'  action  was  unwarranted  and  unjust,  the  peti- 
tion in  that  respect,  fails  to  state  a  cause  of  action  for  enjoining  the 
collection  of  the  tax  to  pay  the  bonds. 

4-   :    TAXATION:    iNJUNcrnoN:    TENDES  OF  LEGAL  TAX.    Where 

plaintiffs  seek  to  enjoin  the  collection  of  a  tax  on  the  ground  that  a 
part  of  it  is  unauthorized,  they  must  either  voluntarily  tender  that 
part  which  is  authorized,  or  the  court  must  compel  them  to  pay  that 
into  court,  as  a  condition  of  restraining  the  collection  of  the  unau- 
thorized part. 

Vol  167  mo— 2 
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Appeal  from  Bates  Circuit  Court. — Hon.  0.  A.  Denton, 
Special  Judge. 

Affibmbd. 

Chas,  Kroff  for  appellants. 

H.  C.  Clark  for  respondent. 

(1)  This  petition  can  not  be  read  without  concluding 
that  the  prime  object  is  an  atack  upon  the  corporate  existence 
of  Amoret  school  district.  It  pleads  that  there  was  such  de 
facto  school  district,  for  it  is  pleaded  that  such  organization 
was  acting  as  a  school  district,  by  levying  taxes,  issuing  bonds, 
and  building  a  schoolhouse.  The  corporate  existence  or  or- 
ganization of  this  corporation  can  not  be  attacked  in  this  col- 
lateral proceeding,  and  as  to  this  matter  the  demurrer  was 
properly  sustained.  4  Am.  and  Eng.  Ency.  of  Law,  p.  198; 
Beach  on  Private  Corporations,  sees.  13,  14,  53,  840,  841 ;  St 
Louis  V.  Shields,  62  Mo.  247;  Catholic  Church  v.  Tobbein, 
82  Mo.  424;  State  v.  Fuller,  96  Mo.  167;  Mason  v.  Crowder, 
98  Mo.  362;  St.  George's  Church  Soc.  v.  Branch,  120  Mo. 
243.  (2)  (a)  Without  a  vote  the  board  of  directors  could 
legally  levy  forty  cents  on  the  one  hundred  dollars  for  teach- 
ers' wages,  and  did  so  levy  such  sum.  This  tax  of  forty  cents 
was  legal,  and  tinder  the  estimate  and  levy  could  have  been 
paid  or  tendered,  being  thus  separated  in  the  estimate  and  levy. 
Sec.  2,  art  10,  Constitution;  R.  S.  1889,  sec.  7980.  (b)  With- 
out a  .vote  the  board  had  a  right  to  levy  forty  cents  on  the  one 
hundred  dollars  for  a  sinking  fund  to  pay  bonds,  and,  accord- 
ing to  the  estimate  pleaded  by  appellants,  they  levied  only 
twenty-eight  cents  for  this  purpose.  This  tax  was,  therefore, 
legal,  and  could  have  been  paid  or  tendered.  R.  S.  1889,  sec. 
7986.  (c)  Further,  without  a  vote  the  board  of  directors  had 
the  right  to  levy  nine  cents  on  the  one  hundred  dollars  for 
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interest  upon  their  bonds.  E.  S.  1889,  sec.  7987.  (d)  There 
was  therefore  a  valid  and  legal  levy,  for  at  least  seventy-seven 
cents  on  the  one  hundred  dollars,  and  each  item  of  this  sum 
was  so  separated  and  apportioned  in  the  estimate  that  the  tax- 
payer knows  the  exact  amount  of  the  legal  tax,  if  it  be  granted 
that  a  part  of  the  whole  levy  was  illegal  by  reason  of  no  vote 
being  taken.  (e)  There  is  no  allegation  in  the  petition 
which  shows  a  payment  or  a  tender  to  pay  such  legal  taxes. 
Appellants  pleaded  no  tender,  and  where  the  petition,  upon  its 
face,  shows  a  legal  tax,  although  there  may  be  other  items^  of 
illegal  taxes,  there  must  be  a  tender  of  the  legal  taxes  and  an 
allegation  of  such  tender  in  the  bill  in  equity,  or  the  biU  will 
be  dismissed.  For  this  reason  the  demurrer  was  properly  sus- 
tained. Beach  on  Injunctions,  sees.  16,  1208  and  1209;  Bank 
V.  Perea,  147  U.  S.  87;  State  Eailroad  Tax  Cases,  92  TJ.  S. 
573;  Hyland  v.  Iron  ^nd  Steel  Co.,  28  N.  E.  308;  Hyland  v. 
Brozil  Co.,  26  K  E.  672;  Hewitt  v.  Furtamakor,  27  K  E. 
621;  Morrison  v.  Jacoby,  14  K  E.  806;  McDaniel  v.  Water 
Co.,  48  Mo.  App.  273;  Dickhaus  v.  Ordelheide,  22  Mo.  App. 
79;  Herweek  v.  Barber's  Supply  Co.,  61  Mo.  App.  456;  State 
ex  reL  v.  Flood,  26  Mo.  App.  503.  From  the  foregoing  Mis- 
souri cases,  it  is  the  settled  principle  that  there  must  be  a  tender 
of  the  legal  portion  of  the  tax. 

VALLIANT,  J. — This  is  a  suit  in  equity  to  enjoin  the 
collection  of  certain  school  taxes  in  Amoret  school  district  in 
Bates  county,  the  plaintiffs  owning  property  in  the  district  as- 
sessed for  such  taxes  in  1897,  and  the  defendant  being  the 
township  tax  collector. 

The  petition  goes  back  to  the  organization  of  the  town 
of  Amoret,  and  makes  statements  tending  to  show  that  the 
town  was  not  lawfully  organized ;  then  it  takes  up  the  Amoret 
school  district,  organized  in  1892,  and  makes  statements  de- 
signed to  show  that  its  orgapization  was  not  legal.  It  then 
«*ates  in  effect  that  upon  the  organization  in  May,  1892,  the 
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board  of  directors  of  the  Amoret  school  district  held  a  meetiiig 
and  determined  that  more  than  one  schoolhouse  was  required 
in  the  di^itrict,  and  divided  the  district  into  two  wards  by  a  line 
ninning  north  and  south,  and  decided  to  bnild  a  schoolhouse 
east  of  the  line  on  lots  designated;  the  plaintiffs  live 
and  their  property  lies  west  of  that  line;  that  at  the  time  there 
was  a  good  schoolhouse  west  of  the  line,  but  the  directors  after- 
wards sold  it,  and  since  then  there  has  been  no  schoolhouse 
wGst  of  the  line,  although  that  part  has  ever  since  been  treated 
by  the  directors  as  a  part  of  the  school  district  for  purposes  of 
taxatioTi,  and  such  taxes  have  every  year  been  paid  by  plaintiffs 
up  to  the  year  189Y;  that  pursuant  to  the  resolution  of  the 
l>oard  of  directors  in  May,  1892,  dividing  the  district  into  two 
wards,  aod  looking  to  the  building  of  a  schoolhouse  east  of  the 
dividing  line,  an  election  was  held  in  the  district  on  the  propo- 
eitioE  to  issue  bonds,  and  borrow  $2,000  thereon  to  be  used  in 
htiilding  and  furnishing  the  contemplated  schoolhouse,  at 
whicb  t?lection  the  proposition  was  declared  carried  and  the 
bonds  were  duly  issued.  The  petition  avers  that  that  election 
aod  the  bonds  issued  in  pursuance  of  it  were  void  for  three 
reasons:  First,  it  "should  have  been  held  beginning  at  seven 
o'clock  a*  m.  and  closing  at  six  p.  m.  of  said  day,  and  the 
board  should  have  elected  three  judges  of  election,  etc.,  as  re- 
quired by  section  8096,  Revised  Statutes  1889,  instead  of  as 
was  done  by  electing  a  chairman  and  secretary  and  appointing 
tellefs;  second,  said  proposition  was  not  carried  by  two-thirds 
of  the  votes  cast  by  persons  who  were  legal  voters  at  the  time; 
third,  none  but  the  legal  voters  residing  east  of  said  division 
line  dividing  said  school  district  No.  4,  had  any  right  to  vote  at 
said  elet'tion,  voting  on  the  question  of  said  loan,  when  in  fact 
said  proposition  was  submitted  indiscriminately  to  all  the  vot- 
ers of  said  school  district  No..  4.'* 

Coming  down  to  the  assessment  of  1897  complained  of, 
the  petition  avers  that  notice  that  a  proposition  to  increase  the 
rate  of  taxation  would  be  made  at  the  annual  school  meeting 
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was  not  given,  and  that  such  a  proposition  was  not  voted  upon, 
but  that  the  board  of  directors  "in  disregard  of  legal  authority^' 
made  the  assessment  for  that  year  in  excess  of  the  constitu- 
tional limit,  that  is,  made  an  assessment  of  ninety  cents  on  the 
$100,  being  forty  cents  for  teachers^  wages,  ten  cents  for  inci- 
dental purposes,  twenty-eight  cents  for  sinking  fund,  nine 
cents  for  interest,  and  three  cents  for  purposes  not  specified. 
The  prayer  is  for  an  injunction  to  restrain  the  collection  of 
this  assessment 

A  temporary  injunction  was  awarded.  When  the  cause 
came  on  to  be  considered  a  demurrer  to  the  petition  was  filed 
which  was  sustained  by  the  court,  and  plaintiff  declined  to 
plead  further,  thereupon  a  judgment  for  defendant  was  ren- 
dered, and  the  plaintiff  appeals. 

It  sufficiently  appears  from  the  petition  that  whatever  ir- 
regularities may  have  occurred  in  the  organization  of  the  town 
of  Amoret  and  the  Amoret  school  district  these  two  corpora- 
tions were  organized  and  are  existing  and  discharging  the 
functions  of  such  corporations  and  have  been  since  1892, 
Their  right  to  exist  and  act  as  such  corporations  can  not  be 
inoipeached  collaterally  in  the  manner  attempted  in  this  peti- 
tion. Confusion  amounting  to  chaos  would  result  if  the  life 
of  every  mimicipal  or  other  public  corporation  in  the  State 
could  be  assailed  in  this  manner.  [State  v.  Fuller,  9Q  Mo. 
165;  Catholic  Church  v.  Tobbein,  82  Mo.  418;  Board,  etc.  v. 
Shields,  62  Mo.  247.] 

Assuming  therefore,  as  we  must,  for  the  purposes  of  this 
suit,  that  the  Amoret  school  district  was  regularly  framed,  it 
had  authority  under  section  8088,  Eevised  Statutes  1889  (sec. 
9865,  E.  S.  1899),  to  divide  the  district  into  school  wards, 
to  erect  a  suitable  school  building  in  each  ward,  and  to  sell 
any  school  property  not  required  for  use  of  the  district.  Of 
course  in  the  performance  of  these  and  all  other  duties  pre- 
scribed by  law  the  board  must  act  in  good  faith  and  according 
to  the  course  pointed  out  by  statute,  but  if  the  board  should 
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in  the  opinion  of  a  taxpayer  in  the  district  deviate  from  that 
course  his  remedy  is  not  by  injunction  to  restrain  the  col- 
lection of  the  tax  lawfully  assessed. 

As  to  the  charges  in  the  petition  that  the  election  held 
May  23,  1892,  at  which  the  bonds  were  authorized  was  illegal, 
the  statements  are  not  sufficient  to  give  us  a  definite  idea  of 
how  that  election  was  conducted  or  in  what  particulars  if  any 
it  was  not  conducted  according  to  law.  It  is  said  that  the 
election  should  have  begun  at  seven  a.  m.  and  closed  at  six 
p.m.  and  that  three  judges  should  have  been  elected  as  re- 
quired by  section  8096,  Revised  Statutes  1889,  instead  as 
was  done  of  electing  chairman  and  secretary  and  appointing 
tellers.  Section  8096  referred  to  prescribes  the  mode  of  hold- 
ing elections  at  the  annual  meetings  in  April  but  it  does  not 
apply  to  other  meetings.  Under  section  7981,  Revised  Stat- 
utes 1889  (sec.  9752,  R.  S.  1899),  the  issuance  of  bonds  for 
this  purpose  may  be  authorized  at  an  annual  or  special  meet- 
ing, and  if  at  a  special  meeting  notice  of  the  time,  place  and 
purpose  must  be  given.  Whether  the  meeting  of  May  23, 
1892,  at  which  the  bonds  were  authorized,  was  called  and 
conducted  as  required  by  section  8008,  Revised  Statutes  1889 
(sec.  9780,  R.  S.  1899),  which  prescribes  how  special  meetings 
shall  be  called  and  conducted,  the  statements  in  the  petition 
do  not  show.  The  statements  that  the  proposition  to  issue 
the  bonds  was  not  carried  by  two-thirds  of  those  who  were 
legal  voters  at  the  time,  is  supplemented  by  the  further  state- 
ment that  only  those  living  east  of  the  division  line  were  legal 
voters  and  that  all  the  voters  in  the  old  district  were  permitted 
to  vote.  Those  statements  taken  together  are  interpreted  to 
mean  that  in  the  opinion  of  the  pleader  when  the  directors 
determined  to  divide  the  district  into  two  wards  and  made  pro- 
vision for  the  erection  of  a  schoolhouse  in  the  ward  lying  east 
of  the  division  line  it  was  equivalent  to  creating  a  separate 
district  east  of  the  line  in  which  those  who  lived  west  had  no 
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concern,  had  no  right  to  vote,  and  were  not  liable  to  taxation 
therein. 

This  idea  is  expressed  in  the  petition  in  these  words: 
"That  the  plaintiffs  reside  west  of  the  line  in  the  territory  so 
stricken  off  from  said  Amoret  school  district,  the  town  of 
Amoret  where  the  schoolhouse  is  located,  being  east  of  said 
line,  whereby  said  so-called  board  of  directors  of  said  Amoret 
school  district  no  longer  retained  any  jurisdiction  over  the 
persons  or  property  for  the  purpose  of  assessing  them  or 
their  property  for  school  purposes.'^  But  this  is  a  mistaken 
view  of  the  law,  the  board  of  directors,  as  we  have  seen  by 
section  8088,  Revised  Statutes  1889,  had  authority  to  divide 
the  district  into  two  or  more  wards  without  affecting  the 
integrity  of  the  district.  The  statements  in  the  petition  do 
not  show  that  the  action  of  the  meeting  of  May  23,  1892,  wa^ 
illegal. 

The  petition  avers  that  no  notice  was  given  of  the  pur- 
pose to  submit  the  proposition  to  increase  the  usual  rate  of 
taxation  at  the  annual  meeting  in  1897  and  that  no  vote  on 
such  a  proposition  was  taken.  The  proposition  could  have 
been  voted  on  at  the  annual  meeting  without  such  notice. 
[See.  7979,  E.  S.  1889,  same  sec.  9750,  R  S.  1899:  State  ex 
rel.  V.  Edwards,  151  Mo.  472.]  But  if  no  such  vote  was 
taken  no  authority  was  given  the  board  to  make  the  increased 
assessment.  The  board,  however,  had  authority  to  make  the 
regular  assessment  of  forty  cents  on  the  $100,  and  an  addi- 
tional tax  to  pay  the  interest  on  the  bonds  and  to  create  a 
sinking  fund.  [Sees.  7982,  7986  and  7987,  R.  S.  1889.] 
Therefore,  if  the  increased  assessment  was  not  authorized  it 
would  only  affect  the  items  of  ten  cents  for  incidentals,  and 
three  cents  for  unnamed  purposes,  leaving  seventy-seven  of 
the  ninety  cents  assessment  valid  and  binding.  The  plaintiffs 
have  shown  no  disposition  to  pay  the  proportion  of  the  assess- 
ment that  is  valid;  not  only  have  they  made  no  tender  of  it, 
but  they  sought  and  obtained  a  temporary  injunction  against 


Digitized  by  CjOOQ IC 


M  SUPREME  COURT  OF  MISSOURI, 

Burnham  y.  Bogen. 

the  whole  asse^ment  and  still  are  in  the  attitude  of  refusing 
to  pay  liat  part  which  by  their  own  showing  they  are  justly 
liable  to  pay.  The  maxim  "he  who  seeks  equity  must  do 
equity'^  applies  In  this  ease.  This  equitable  maxim  would 
not  be  enforced  so  strictly  as  to  defeat  the  plaintiffs  if  they 
had  inadverteotly  omitted  to  tender  payment  or  make  offer 
to  pay/  but  their  attention  was  called  in  the  circuit  court  to 
this  omission  in  their  bill  by  the  demurrer  which  assigned  this 
as  one  of  the  defects  in  the  petition,  yet  after  the  court  ruled 
on  the  demurrer  the  plaintiffs  declined  to  amend  or  place 
theimelTes  in  any  better  attitude  than  they  at  first  presented. 
Under  those  conditions  the  court  could  do  nothing  but  render 
judgment  for  the  defendant.  In  an  equity  suit  a  formal 
tender  under  these  circumstances  is  not  always  essential,  be- 
cause the  court  in  its  decree  can  grant  relief  on  terms  it  may 
prescribe  and  thus  force  the  plaintiff  to  do  equity,  but  a  dispo- 
sition to  comply  with  the  maxim  is  essential  and  in  a  case  like 
this  if  the  plaintiff  wiU  concede  nothing  he  must  recover  all 
or  nothing. 

These  plaintiffs,  however,  are  not  quibbling  on  a  small 
point;  they  have  not  come  into  court  to  obtain  relief  only 
against  the  collection  of  a  tax  of  thirteen  cents  on  the  $100 
valuation  of  their  property.  They  conceive  themselves 
aggrieved  by  the  action  of  the  board  of  school  directors  in  di- 
viding the  diBtrict  into  two  wards,  leaving  them  in  what  they 
call  the  part  of  the  district  "stricken  off,*'  abandoning  and 
selling  the  achoolhouse  they  formerly  had  and  taxing  them 
to  pav  for  a  schoolhouse,  and  maintaining  a  school  in  that 
part  of  the  district  which  lies  in  the  town  of  Amoret.  They 
may  have  been  unjustly  treated  in  this  respect,  we  do  not 
knowj  but  if  they  have  been  their  remedy  does  not  lie  in  a 
suit  of  this  kind.  While  their  property  lies  in  the  school 
district  it  is  subject  to  the  lawfully  assessed  school  tax,  and 
if  the  board  of  directors  is  treating  them  unfairly  in  the  admin- 
istration of  the  affairs  of  the  school  district,  they  must  seek 
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redress  in  some  other  mode  than  that  by  injimction  to  restrain 
the  collection  of  the  tax. 

The  judgment  of  the  circuit  court  is  affirmed.  All  concur. 


JONES,  Appellant^  v.  MUEEAY. 

Division  One,  February  19,  1902. 

1.  Libel:  huluce:  detensks.  A  publication,  libelous  per  se,  implies 
malice.  In  such  case  the  absence  of  malicious  intent  is  not  a  com- 
plete defense;  it  is  admissible  only  in  mitigation  of  damages. 


2.    :  FALSE  PUBLICATION:  BECOYBBY:  MmoATiON.  If  a  publication, 

libelous  per  se,  is  false  and  the  plaintiff  has  suffered  actual  damages, 
he  is  entitled  to  recover  such  damages,  however  innocently  or  with 
whatever  motive  the  publication  was  made.  But  if  defendant  acted 
in  good  faith  and  without  malice,  that  fact  mitigates  his  punishment 
and  diminishes  the  exemplary  damages  plaintiff  is  entitled  to  re- 
cover. Evidence  in  mitigation  can  not  affect  the  actual  damages  sus- 
tained, and  the  court  should  so  caution  the  jury. 

3.  :  :  :  :  HEABSAY:  COUBT'S  CAUTION!  IN- 
STRUCTION. The  jury  shoulcf  be  clearly  instructed  that  mitigation 
must  not  be  taken  as  a  defense  or  as  lessening  the  actual  damages, 
but  can  be  considered  only  in  reduction  of  the  punitive  damages.  And 
where  mitigation  rests  upon  hearsay,  that  is,  that  some  one  told  the 
defendant  the  facts  printed  and  he  believed  them  and  published  them 
in  good  faith,  it  is  imperatively  necessary  to  instruct  the  jury  as  to 
the  nature,  extent  and  effect  #f  a  plea  in  mitigation. 

Appeal  from  Greene  Circuit  Court. — Hon,  C.  B.  McAfee, 

Judge. 

RbVEKSED  Ain>  REMANDED. 

Charles  J,  Wright  and  A.  D.  Bermett  for  appellant 

(1)  The  general  denial  admits  the  falsity  of  the  puhli- 
cation.  Sheahan  v.  Collins,  20  111.  330 ;  Townshend  on  Slan- 
der and  Libel,  sec.  403.     (2)  In  a  plea  of  mitigation  nothing 
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should  be  alleged  that  tends  to  justify  or  show  that  the  publica- 
tion is  true.  Regmer  v.  Cabot,  2  Qilm.  140 ;  Sheahan  v.  Col- 
lins, 20  111.  326 ;  Newell  on  Def.,  SI.  and  Lib.,  898 ;  Storey  v. 
Early,  86  111.  461.  (3)  The  matters  pleaded  do  not  tend  id 
show  that  no  crime  was  conamitted,  but  the  contrary,  and  send 
PC  antidote  with  the  poison.  The  facts  pleaded  give  additional 
strength  to  the  libel.  Hall  v.  Adkins,  59  Mo.  148 ;  Wood  v. 
Hilbish,  23  Mo.  App.  401 ;  Trimble  v.  Foster,  87  Mo.  49 ; 
Morgan  v.  Rice,  35  Mo.  App.  591.  (4)  Malice  is  implied. 
Defendant  had  no  mistaken  view  of  the  law,  but  published  the 
article  regardless  of  plaintiff's  rights.  Arnold  v.  Sayings  Co., 
76  Mo.  App.  159;  Hall  v.  Adkins,  59  Mo.  144;  McGinnis  v. 
Knapp,  109  Mo.  131 ;  Callahan  v.  Ingram,  122  Mo.  355.  (5) 
Only  such  mitigating  circumstances  as  were  within  defendant's 
knowledge  when  he  published  the  article  can  be  pleaded. 
Morey  v.  Association,  123  N.  Y.  211 ;  13  Am.  andEng.  Ency. 
Law,  p.  441.  Plaintiff's  general  character  only  is  in  issue, 
whereas  defendant  pleads  that  plaintiff's  reputation  and  char- 
acter is  not  good.  Newell  on  Def.,  etc.,  893.  (6)  The  al- 
leged facts  as  pleaded  having  been  made  known  to  Geddes,  and 
then  by  Geddes  to  defendant,  are  hearsay,  and  are  not  proper 
matters  to  be  pleaded  or  proven.  Morey  v.  Association,  123 
N.  Y.  209 ;  Anthony  v.  Stephens,  1  Mo.  254.  (7)  Rumors 
and  current  reports  are  not  competent  to  be  pleaded  or  proven. 
Arnold  v.  Sayings  Co.,  76  Mo.  App.  182 ;  Addison  on  Torts, 
sec.  1166 ;  Baldwin  v.  Boulware,  79  Mo.  App.  11.  (8)  Neither 
defendant's  nor  Geddes'  belief  can  be  pleaded  or  proven.  (9) 
Defendant  must  plead  mitigatory  facts  if  he  would  introduce 
evidence  thereof.  The  statute  does  not  make  any  matters 
mitigation  that  were  not  so  before  the  statute.  R.  S.  1899, 
sec.  636.  (10)  Nothing  can  be  pleaded  in  justification  under 
the  guise  of  mitigation.  The  object  of  the  pleader  was  to 
justify  without  pleading  justification,  which  the  law  forbids. 
Coe  V.  Griggs,  76  Mo.  621.  (11)  Defendant  can  not  plead 
in  mitigation  or  otherwise  that  plaintiff  was  generally  sus- 
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pected  of  the  crime  with  which  he  was  charged.  Newell  on 
Def.,  Slander  and  Libel,  p.  899;  Cole  v.  Perry,  8  Con.  (N. 
Y.),  214;  Newell  on  Del,  etc,  890.  (12)  Motive  only  ap- 
plies to  exemplary  damages.  Callahan  v.  Ingram,  122  Mo. 
370 ;  Lewis  v.  Hmnphries,  64  Mo.  App.  466.  (13)  All  the 
things  pleaded  in  mitigation  were  not  suflBcient  to  justify  a 
reasonable  man  in  believing  plaintiff  guilty.  (14)  There 
is  no  evidence  to  sustain  the  verdict;  because  it  shows  (a) 
Defendant  never  heard  the  alleged  facts  included  in  answer. 
(b)  Shows  malice  on  part  of  defendant  (c)  Plaintiff's  gen- 
eral character  good,  (d)  Burns  testified  he  did  not  know 
general  reputation  of  plaintiff,  (e)  Burns  did  not  tell  Geddes 
that  Jones  had  a  bad  reputation,  and  that  plaintiff  was  uncle 
to  the  Sprague  children.  Because  it  does  not  show  that  (a) 
Plaintiff  was  drinking  heavily  at  Nixa.  (b)  Plaintiff  and 
Carroll  were  not  seen  at  the  thresher  from  Wednesday  after- 
noon. Sept  14,  until  Friday  morning,  Sept.  16,  and  quit  work 
that  day.  (c)  Peyton  Kelly  knew  the  reputation  of  plaintiff 
was  not  good,  (d)  Kelly  became  suspicious  of  plaintiff  and 
Carroll,  (e)  Bennett  prompted  plaintiff  to  sue.  (15)  In- 
competent, immaterial  and  irrelevant  testimony  was  admitted 
in  behalf  of  defendant  over  objection  of  plaintiff.  All  the 
testiinony  about  the  killing  of  Duffner;  The  fact  of  one  of 
Duffner's  girls  being  afterwards  killed;  Seeking  to  identify 
plaintiff  as  one  of  the  parties  who  killed  Duffner;  The  sack 
and  cups;  The  introduction  of  the  cups;  What  Bums  heard 
and  saw ;  What  Bums  said  about  a  grip,  clothing  and  finding 
blood ;  Defendant's  saying  he  had  no  ill  will ;  Burns'  talk  with 
Wear,  KeUy  and  Green ;  Bums'  belief  as  to  being  on  the  right 
track.  (16)  The  remarks  of  both  attomeys  for  defendant 
charging  plaintiff  with  the  murder  constitute  a  gross  abuse 
of  the  privilege  of  argument.  Evans  v.  Trenton,  112  Mo. 
405.  (17)  The  charge  against  plaintiff  is  libelous  per  so. 
Townshend  on  Libel  and  Slander,  sec.  168;  Odgers  on  Libel 
and   Slander,   65,  121;  Anthony  v.   Stephens,   1  Mo.   254  - 
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Noeninger  v.  Vogt,  88  Mo,  589  j  Johnson  v.  St  Louis  Dis- 
patch Co.,  65  Mo.  539. 

T.  H.  McGregor  and  T.  J.  Delcmey  for  respondent 

(1)  The  motion  of  plaintiff  to  strike  out  the  answer  of 
defendant  was  properly  overruled,  (a)  The  general  denial 
and  the  special  plea  in  mitigation  are  not  inconsistent  The 
general  denial  not  only  put  in  issue  the  publication  (which 
stands  admitted  by  the  special  plea)  but  also  put  in  issue  the 
allegation  of  express  malice  as  a  basis  for  punitive  damages 
and  also  put  in  issue  the  claim  of  plaintiff  to  compensatory 
damage.  The  fact  that  such  plea  also  put  in  issue  the  pub- 
lication does  not  render  it  inconsistent,  either  on  principle  or 
on  authority,  with  the  plea  of  mitigation.  Indeed,  the  mat- 
ters pleaded  in  the  special  plea  are  admissible  in  evidence  under 
the  general  denial.  Sparling  v.  Cojaway,  75  Mo.  510 ;  Stein- 
ecke  V.  Marx,  10  Mo.  App.  580;  Weaver  v.  Hendrick,  30 
Mo.  530;  Rhine  v.  Montgomery,  50  Mo.  566;  Anthony  v. 
Stephens,  1  Mo.  254;  Hawkins  v.  Globe  Printing  Co.,  10 
Mo.  App.  174;  Wood  v.  Hilbish,  23  Mo.  App.  389;  Jones  v. 
Townsend,  21  Fla.  431 ;  Stees  v.  Kemble,  27  Pa.  St  112 ; 
Bisbey  v.  Shaw,  12  N.  Y.  67 ;  Warren  v.  Lockerby,  31  Minn. 
481.  (b)  In  an  action  of  slander  or  libel,  the  facts  and  cir- 
cumstances which  induced  the  defendant  to  believe  the  charge 
true  at  the  time  he  made  it  may  be  pleaded  in  mitigation  of 
damages  although  they  may  tend  to  prove  the  truth  of  the 
charga  They  must,  however,  be  pleaded  in  mitigation,  as 
was  done  in  this  case,  and  not  in  justification.  Hall  v.  Ad^ 
kins,  59  Mo.  144 ;  Wood  v.  Hilbish,  supra ;  Trimble  v.  Foster, 
87  Mo.  49 ;  Morgan  v.  Rice,  35  Mo.  App.  591 ;  Callahan  v. 
Ingram,  122  Mo.  355 ;  Coe  v.  Briggs,  76  Ma  619 ;  Dolevin 
V.  Wilder,  34  How.  Pr.  (K  Y.)  490;  Bush  v.  Prosser,  11 
N".  Y.  347;  Bisby  v.  Shaw,  supra;  Manning  v.  Clement,  7 
Bing.  362;  Husen  v.  Dale,  19  Mich.  17;  Wilson  v.  Fitch,  41 
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Cal.  364.  (2)  .  The  doctrine  that  unless  the  facts  pleaded 
send  "an  antidote  with  the  poison,"  "they  give  an  additional 
strength  to  the  libel, '^  hafi  no  application  to  the  case  in  bar. 
If  the  facts  stated  at  the  time  and  in  connection  with  the  charge 
show  that  no  crime  was  committed,  the  antidote  goes  with  the 
poison  and  is  a  complete  justification.  If  the  facts  stated  show 
that  the  charge  does  constitute  or  amount  to  a  crime,  such  facts 
will  not  constitute  justification.  But  it  is  nowhere  held  that 
such  facts  can  not  be  pleaded  in  mitigation.  Hall  v.  Adkins, 
59  Mo.  148;  Wood  v.  Hilbish,  23  Mo.  App.'  401;  Trimble 
V.  Foster,  supra;  Morgan  v.  Rice,  supra;  Arnold  v.  Sayings 
Co.,  76  Mo.  App.  159 ;  McGinnis  v.  Knapp,  109  Mo.  131 ; 
Callahan  v.  Ingram,  supra;  Coe  v.  Griggs,  supra.  (3)  If 
plaintiff  objected  to  parts  of  defendants  special  plea  as  con- 
stituting an  insufiicient  plea  in  mitigation,  he  should  have 
moved  to  strike  out  such  objectionable  parts,  if  any,  and  not 
moved  to  strike  out  the  whole  answer.  The  motion  to  strike 
out  the  whole  answer  is  in  effect  a  demurrer  and  was  properly 
overruled  because  the  facts  stated  therein  constitute  a  good 
plea  in  mitigation,  even  if  the  special  allegations  above  men- 
tioned should  have  been  struck  out.  Isaacs  v.  Skrainka,  13 
Mo.  App.  593;  Austin  v.  Loring,  63  Mo.  19.  (4)  General 
rumors,  or  a  general  suspicion  that  the  party  is  guilty  of  the 
acts  imputed  may  be  given  in  evidence  in  mitigation  of  dam- 
ages. 13  Am.  and  Eng.  Ency.  Law,  p.  440,  and  cases  cited. 
A  fortiori,  the  fact  that  one  is  under  arrest  charged  with  a 
crime  and  the  facts  upon  which  the  oflBcers  of  the  law  acted 
in  making  such  arrest  must,  on  principle,  be  admissible  in 
mitigation,  either  on  the  theory  to  negative  the  existence  of 
express  malice  or  to  show  that  the  character  of  complainant  is 
also  traduced.  Nelson  v.  Wallace,  48  Mo.  App.  193.  (5) 
The  evidence  in  this  case  shows  a  qualified  privilege  on  the 
part  of  the  defendant,  and  although  the  court  struck  out  de- 
fendant's answer  to  that  effect,  defendant  was  entitled  to  a 
verdict  as  the  plaintiff  failed  to  prove  express  malice.     Sulli- 
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van  V.  Commission  Co.,  152  Mo.  269 ;  Finley  v.  Steele,  159 
Mo.  299.  (6)  The  plaintiff  asked  and  the  court  gave  the 
following  instruction :  "You  are  the  judges  of  the  weight  to 
be  given  to  the  testimony  of  the  witnesses  and  of  the  facts, 
but  under  the  Constitution  and  law  of  Missouri,  you  are  also 
the  judges  of  whether  or  not  the  alleged  libelous  article  was 
in  fact  libelous."  This  remitted  the  whole  question  to  the 
jury,  and  having  asked  such  an  instruction,  plaintiff  can  not 
complain  because  the  jury  found  as  a  matter  of  law  and  fact 
that  he  was  nof  libeled  and  was  not  damaged.  State  v.  Arm- 
strong, 106  Mo.  395 ;  Mitchell  v.  Bradstreet,  116  Mo.  226. 

MARSHALL,  J. — This  is  an  action  for  five  thousand 
dollars  damages,  for  a  libel  of  the  plaintiff  published  in  the 
Springfield  Republican,  on  September  22,  1898.  The  de- 
fendant is  and  was  the  owner  of  the  paper.  The  libel  is  as 
follows: 

A  MURDERER  CAPTURED. 

Officer  Foster  Bums  Arrested  Charles  Carroll  for  Duffner  Trag- 
edy— He  is  a  Cousin  of  the  Notorious  Jones  Boys — George 
Jones  Implicated — He  is  Robber  No.  Three  u>ho  Killed  the 
Farmer — He  Has  Skipped  the  Country. 

One  of  the  murderers  of  Charles  Duffner,  the  Dallas  county 
farmer,  is  confined  in  the  Greene  county  jail.  The  arrest  was 
made  at  11  o'clock  Tuesday  night  by  Deputy  Constable  Foster 
Bums  and  Constable  George  Greene  at  the  Farmers'  Home,  a 
boarding  house  on  North  Campbell  street.  There  is  little  doubt 
but  Officer  Burns  has  placed  behind  the  bars  one  of  the  daring 
robbers  and  will  capture  the  other  robber.  The  man  now  in  jail 
is  named  Charles  Carroll,  son  of  Henry  Carroll,  who  lives  three 
miles  south  of  Buffalo  and  about  eight  miles  from  the  Duffner 
home.  Ever  since  the  murder  of  Mr.  Duffner  last  Thursday  Of- 
ficer Burns  has  been  on  the  lookout  for  the  culprits,  and  Monday 
his  vigilance  was  rewarded  by  hearing  that  two  Dallas  county 
boys  had  been  boarding  at  the  "Farmers'  Home."  They  gave 
their  names  as  Grcorge  Jones  and  Charles  Carroll.  The  officer 
ascertained  that  they  arrived  in  the  city  the  first  of  September 
and  two  days  later  left  the  boarding  house,  telling  the  proprietor 
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that  they  were  going  to  work  in  the  Gulf  shops  and  would  board 
on  the  south  side,  but  they  told  several  people  they  were  going 
to  Christian  county,  and  also  stated  they  were  going  to  Galena, 
Kansas.  Nothing  was  heard  of  the  men  until  Monday,  Septem- 
ber 12.  when  they  were  seen  by  Mr.  Williams,  proprietor  of  the 
Farmers'  Home  boarding  house,  who  saw  them  going  east  on 
Commercial  street.  Next  heard  of  the  men  was  last  Saturday 
night,  when  they  returned  to  the  Farmers'  Home  with  their  cloth- 
ing in  a  muddy  condition.  CarrolPs  shirt  was  badly  torn  and  had 
blood  on  the  front.  They  took  a  room  and  changed  their  cloth- 
ing. Both  Carroll  and  Jones  were  in  a  state  of  anxiety  and  very 
nervous.  Sunday  morning  Jones  left  the  boarding  house,  stating 
he  was  going  home,  and  Carroll  remained.  Officer  Bums  learned 
that  the  two  men  had  been  stopping  at  Mr.  Williams's  place. 
He  was  acquainted  with  them,  having  been  raised  in  that  section 
of  Dallas  county  and  his  suspicions  were  aroused  that  they  might 
be  implicated  in  the  Duflfner  tragedy,  and  after  a  thorough  in- 
vestigation he  became  convinced  that  they  were  implicated  in  the 
murder,  and  Tuesday  night  placed  Carroll  under  arrest.  George 
Jones  is  a  son  of  Sam  Jones,  and  a  brother  of  the  notorious  Jim 
Jones,  who  killed  the  Texas  sheriff  and  his  deputy  and  is  believed 
to  have  been  implicated  in  the  Duffner  affair.  Carroll  is  a  cousin 
of  the  Jones  boys.  Deputy  Constable  Bums  found  a  valise  at  the 
boarding  house  which  contained  three  shirts,  two  pair  of  pants,  a 
pair  of  shoes  and  stale  bread.  The  shirts  had  blood  on  them  and 
were  taken  to  Prosecuting  Attorney  Wear's  oflBce,  where  that  gen- 
tleman heard  the  story  and  stated  he  believed  Carroll  was  one  of 
the  robbers  and  advised  that  Otto  Duffner,  a  son  of  Charles  Duff- 
ner,  be  notified  to  come  to  Springfield  and  identify  the  prisoner. 
The  officers  are  satisfied  that  Carroll  is  the  man  whom.  Otto  Duff- 
ner held  while  his  father  struggled  with  the  robber  on  whom  he 
succeeded  in  inflicting  fatal  wounds.  When  Carroll  was  placed 
under  arrest  by  Officer  Burns  he  became  very  much  agitated  and 
acted  like  a  guilty  person.  Mr.  Bums  was  raised  in  the  neighbor- 
hood of  the  Joneses  and  Carrolls,  and  was  well  acquainted  with 
the  family.  Charles  Carroll  is  about  26  years  of  age.  He  said 
he  was  innocent  of  the  crime  for  which  he  was  arrested  and  would 
be  able  to  prove  an  alibi.  While  he  was  told  he  would  be  taken 
to  Dallas  county  he  became  very  pale  and  said  he  did  not  want  to 
go  there.  Officer  Burns  telegraphed  to  Buffalo  yesterday  morning 
to  the  sheriff,  notifying  him  to  arrest  George  Jones,  who  is  rob- 
ber number  three,  the  one  who  killed  Duffner.  The  officer  be- 
lieves that  Jones  has  skipped  the  country  and  had  no  idea  of  re- 
turning home.  Otto  Duffner  is  expected  to  arrive  in  the  city  to- 
day to  identify  Carroll.    When  the  attempted  robbery  occurred 
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the  robbert^  wore  false  beards,  and  it  may  be  difficult  for  young 
DulTner  to  identify  him.  Although  living  within  eight  miles  of 
each  other,  Carroll  stated,  yesterday  he  was  not  acquainted  with 
the  DufTner  family.  The  capture  of  Carroll,  if  he  proves  to  be 
one  of  th«  robbers,  is  a  neat  piece  of  detective  work  and  Officer 
BuruB  will  receive  a  reward  of  $500  from  the  county  and  widow 
of  Charles  Duflfner. 

The  aacond  amended  answer,  up<m  wiiicb  the  case  waa 
tried  is  as  follows: 

"Now  comes  the  defendant  and  for  amended  answer  to 
plaintilFs  petition  denies  each  and  every  all^ation  therein 
cx)D tamed.     Wherefore  he  prays  judgment 

*'Eor  further  answer  to  said  petition  the  defendant  pleads 
the  following  mitigating  circumstances,  to-wit:  That  about 
sundown  of  Thursday,  September  15,  1898,  in  the  county  of 
Dallas  and  State  of  Missouri,  there  was  committed  a  most 
foul,  bloody,  cruel  and  cowardly  murder;  that  at  said  time 
and  place  one  Charles  Duffner,  his  wife  and  son  were  assaulted 
by  two  maske<3  robbers  and  one  of  the  robbers  shot  at  and  tried 
to  kin  Mis?^  Duffner;  that  after  a  hard  struggle  one  of  the 
said  robbers  was  killed  and  the  other  was  overpowered  and 
captured ;  that  the  son  of  said  Charles  Duffner  was  then  dis- 
pat-ched  to  arouse  the  neighbors  and  fetch  the  oflSoers  of  the 
law;  that  thereupon  a  third  robber  appeared  upon  the  scene 
and  shot  and  killed  Charles  Duffner  and  liberated  his  com- 
panion in  criiTie,  The  murderers  then  fled  on  horses  belonging 
to  the  Duffner  family  to  a  point  about  two  miles  north  of  the 
scene  of  the  tragedy  and  then  killed  the  said  horses  and 
mounted  their  own  animals  and  rode  away.  That  on  account 
of  the  masks  and  excitement  the  family  were  unable  to  fully 
descTibe  the  murderers,  but  in  their  flight  they  dropped  a  sack 
which  ccmtflined  some  crusts  of  bread  and  three  tin  cups ;  that 
on  said  tin  cups  was  engraved  or  cut  the  name  of  the  Mrs. 
Spra^K*'?  children;  that  plaintiff  herein  is  the  uncle  of  said 
ifhildrPTi,  That  on  or  about  September  1,  1898,  the  plaintiff 
line!  one  Charles  Carroll,  both  being  residents  of  Dallas  county, 
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Missouri,  and  living  about  ten  miles  north  of  the  scene  of  the 
tragedy,  left  their  homes  in  said  county  and  came  to  Spring- 
field where  they  remained  for  some  days;  that  during  this 
time  they  boarded  at  a  house  kept  by  one  Williams,  and  dur- 
ing said  time  they  made  contradictory  statements  as  to  where 
ihej  intended  going ;  that  upon  leaving  Springfield  they  landed 
at  Xixa  on  or  about  Saturday,  September  10,  1898;  they 
were  supposed  to  have  been  next  seen  in  Springfield  on  Monday, 
September  12th,  or  Tuesday,  September  13th;  they  hired  to 
one  Jerome  Bolin  near  Nixa  and  on  Wednesday,  September 
14,  1898,  they  quit  work  at  the  threshing  machine,  and  went 
to  Xixa  where  they  began  drinking  heavily ;  they  were  not  seen 
again  from  Wednesday  afternoon  until  Friday  morning,  Sep- 
tember 16,  when  they  again  reported  for  work  at  the  threshing 
machine  in  Christian  coimty,  but  again  quit  work  that  day  anvl 
started  to  Springfield,  Missouri,  where  they  arrived  at  6  p. 
m.  September  17,  1898 ;  that  upon  arriving  at  Springfield 
they  went  to  the  Farmers'  Home  in  Springfield  and  also  went 
to  the  home  of  Peyton  Kelly,  a  distant  relative  of  plaintiff; 
that  by  this  time  the  whole  country  was  aflame  in  the  search 
of  the  two  escaped  murderers  and  in  the  effort  to  identify  the 
dead  robber.  That  Peyton  Kelly  knew  that  said  plaintiff  and 
his  companion  Carroll  lived  in  Dallas  county,  and  knew  that 
the  reputation  of  plaintiff  and  several  of  his  brothers  was  not 
good  and  knew  of  the  commission  of  this  crime.  That  said 
Kelly  became  suspicious  of  said  parties  and  noticed  especially 
their  strange  manner  and  nervousness  and  observed  their 
clothes  were  muddy  and  the  shirt  of  one  of  them  torn  and 
bloody;  that  after  being  at  Kelly^s  they  went  to  another  rel- 
ative, to-wit,  John  Hendrickson,  and  thereupon  Peyton  Kelly 
communicated  his  suspicion  to  George  Green,  constable  of 
Campbell  township,  and  to  Foster  Bums,  deputy  constable 
of  said  township.  That  these  officers  then  possessed  themselves 
of  all  the  foregoing  facts ;  that  said  officer  Burns  also  knev. 
Vol  167  mo— 3 
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the  Jones  family,  and  knew  that  the  reputation  of  plaintiff 
was  not  good,  and  said  Bums  then  found  the  valise  kept  by 
plaintiff  and  in  the  same  was  found  some  stale  bread  and 
muddy  clothing  and  a  torn  shirt  with  blood  thereon,  and  also 
on  a  shirt  .was  found  the  imprint  of  the  muzzle  of  a  freshly 
discharged  pistol;  that  thereupon  said  ofiBcers  submitted  all 
of  said  facts  to  Hon.  A.  H.  Wear,  prosecuting  attorney  of 
Greene  county,  who  stated  as  his  opinion  that  the  facts  justi- 
fied an  arrest ;  that  thereupon  said  Green  and  Bums  arrested 
the  said  Carroll  on  September  20,  1898,  and  caused  the  arrest 
of  plaintiff  herein  either  on  the  same  day  or  on  September 
21st.  That  on  September  21,  1898,  defendant  was  the  owner 
and  publisher  of  the  Springfield  EepublicaA,  but  had  nothing 
to  do  with  the  gathering  of  the  news  items,  leaving  this  to 
his  corps  of  reporters ;  that  one  H.  S.  Geddes  was  then  in  his 
employ  and  said  Geddes  was  a  careful,  discreet  and  prudent 
reporter ;  that  said  ofiBcers  Green  and  Bums  were  painstaking 
and  careful  ofiBcers  and  said  A.  H.  Wear  was  a  cautious  and 
prudent  adviser;  that  all  of  said  facts  were  made  known  to 
said  H.  S.  Geddes,  and  then  to  defendant  herein,  and  defend- 
ant and  said  Geddes  believed  that  the  real  murderers  had  been 
captured ;  that  acting  upon  such  belief  and  in  the  interest  of 
public  justice  and  not  out  of  any  malice  or  ill-will  towards 
either  plaintiff  or  Carroll,  defendant  published  said  article. 
Defendant  states  as  a  matter  of  fact  plaintifPs  reputation  and 
character  is  not  good.  Defendant  further  states  that  no  re- 
quest 'vfras  ever  made  by  plaintiff  or  defendant  to  publish  a 
statement  of  his  side  of  the  case  which  defendant  would  cheer- 
fully have  done,  and  would  cheerfully  have  corrected  any  er- 
roneous statement  of  facts  and  would  cheerfully  have  made 
any  and  all  amends  consistent  with  the  facts  submitted,  but 
that  plaintiff  was  on  the  contrary  induced  and  prompted  by  A. 
D.  Bennett,  one  of  the  counsel  in  this  case,  to  institute  this 
suit  Wherefore,  defendant  prays  that  these  matters  may  be 
inquired  of  in  mitigation  of  said  publication.** 
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The  answer,  as  filed,  contained  a  further  attempted  plea 
of  privil^ed  communication,  but  the  court  adjudged  it  in- 
sufficient and  struck  it  out.  The  plaintiff  moved  separately 
in  the  same  motion,  to  strike  out  the  plea  of  mitigation,  but 
the  court  overruled  the  motion  in  that  particular,  and  the 
plaintiff  preserved  an  exception,  and  filed  a  reply,  which  was 
a  general  denial.  The  defendant  disqualified  the  regular 
judge  of  the  trial  court,  and  by  agreement,  a  special  judge  was 
selected  to  try  the  case. 

The  trial  devolved  the  facts  to  be  substantially  as  follows : 
that  the  defendant  owned  the  Springfield  Republican,  and  that 
the  libel  was  published  on  September  22,  1898 ;  that  the  de- 
fendant never  saw  the  libel  until  it  appeared  in  his  paper,  but 
was  told  the  substance  of  it  by  Geddes,  a  reporter  employed 
by  him,  the  day  before  it  was  published.  The  plaintiff  offered 
in  evidence  a  copy  of  the  paper  of  September  23,  1898,  which 
contained  an  article  to  the  effect  that  Carroll  was  released  on 
the  day  previous  because  Otto  Duffner,  after  seeing  him,  de- 
clared that  he  was  not  one  of  the  men  who  was  at  his  father's 
house.  The  court  also  excluded  a  copy  of  the  vs^eekly  edition 
of  the  paper  containing  the  libel  complained  of.  The  evidence 
further  showed  that  on  September  15,  1898,  between  six  and 
seven  o'clock  in  the  evening,  two  men  went  to  Andrew  Duff- 
ner's  house  in  Dallas  county.  One  of  them  attacked  and  shot 
Duffner,  and  the  other  attacked  his  son  Otto.  Duffner  suc- 
ceeded in  killing  the  man  that  attacked  him,  and  he  and  his 
son  overpowered  and  captured  the  man  that  attacked  the  son. 
About  that  time  a  third  man  appeared  on  the  scene,  and  shot 
and  killed  Duffner,  shot  at  his  son  and  daughter,  and  rescued 
the  captured  man,  and  they  two  escaped  on  Duffner's  horses, 
which  were  found  next  day,  some  miles  from  the  place,  shot 
to  death.  -  The  two  men  who  made  the  first  attack  wore  false 
beards,  and  Mrs.  Duffner,  while  assisting  her  husband  in  his 
fight  with  the  man  that  was  killed,  pulled  his  false  beard  off, 
and  recognized  him  as  one  of  three  men  who  had  been  to  their 
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house  about  ten  or  eleven  o'clock  that  day  and  had  purchased 
a  bottle  of  wine,  but  she  positively  testified  that  the  plaintiff 
was  not  one  of  the  men  that  came  to  her  house  at  either  of 
the  times  mentioned.  It  further  appeared  that  after  the 
tragedy  a  satchel  was  found  where  the  third  man  jumped  over 
the  fencej  which  contained  some  food  and  some  cups,  on  which 
were  scratched  or  engraved  the  names,  "Marvin  Leroy 
Spragiie/'  and  *'Mabel  Sprague,"  respectively,  which  by  gen- 
eral reputation  were  shown  to  be  the  names  of  Mrs.  Sarah 
Sprague's  children,  and  it  was  shown  by  the  testimony  of 
Bums,  the  deputy  constable,  that  he  had  heard  that  Mrs. 
Sprngue  is  a  sister  of  the  plaintiff,  and  by  the  testimony  of 
the  sheriff  of  Dallas  county  that  she  is  his  sister,  and  when 
ehe  was  on  the  witness  stand  neither  party  asked  her  whether 
she  waij!  or  not,  so  it  stands  proved  for  the  purposes  of  this 
c^se.  The  court  refused  however  to  permit  Mrs.  Sprague  to 
testify  that  the  cups  so  found  were  not  and  never  were  the 
eups  of  her  children.  The  only  attempt  made  to  prove  that 
the  plaintiff's  character  was  bad,  was  by  the  testimony  of  W. 
H<  Kuth^  the  sheriff  of  Dallas  county,  and  this  attempt  failed, 
for  instead  of  his  testimony  showing  such  bad  character,  the 
sheriff  said  he  never  heard  anything  about  his  character  "more 
than  he  gets  drunk  once  in  a  while." 

Bums,  the  deputy  constable,  living  in  Greene  county, 
who  was  acting  as  a  detective  in  the  matter  in  hopes  of  earn- 
ing the  five  hundred  dollars  reward  that  the  county  of  Dallas 
and  the  family  had  offered,  testified  as  follows : 

^'Q.  Just  go  ahead  and  tell  as  an  oflBcer  what  you  learned 
as  an  nfficer  and  what  you  found  on  investigation  that  led. you 
to  make  the  arrest  of  Mr.  Carroll.  Did  you  telegraph  to  have 
.Tone?  orrest^ed  ?  A.  After  Carroll's  arrest  I  consulted  the 
prosecuting  attorney. 

*'Q.     You  telegraphed  to  have  him  arrested?     A.  Yes. 

*'Q.  Go  ahead  and  tell  all  you  learned  and  all  you  saw 
and  heard  as  an  officer  that  led  you  to  make  the  arrest  of  Car- 
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roll  and  to  telegraph  the  arrest  of  Jones.  Tell  it  in  your 
own  way  and  all  the  facts  and  circumstances  ? 

^'Objected  to  as  irrelevant,  incompetent  and  immaterial. 
Objection  overruled.     Plaintiff  excepted. 

"A.  It  was  the  next  day,  or  possibly  might  have  been 
two  days,  after  the  murder.  I  was  informed  by  some  one  from 
Dallas  county,  that  Jones  and  Carroll  had  been  up  here;  that 
they  had  come  by  Mr.  Duffner's  about  a  week  or  such  a  matter 
prior  to  the  murder,  and  I  afterwards  found  out  that  they  had 
been  at  Nixa,  and  also  found  out  they  had  stopped  over  here 
at  Mr.  Williams's,  the  boarding  house  in  north  town,  and  had 
made  contradictory  statements  as  to  where  they  were  going. 
One  man  told  Mr.  Stewart  that  they  were  going  to  Galena, 
Kansas,  and  that  evening  about  four  or  five  o'clock  George 
Green  and  I  were  at  Judge  Ferguson's  office,  and  Peyton 
Kelly,  mail  carrier,  a  cousin  of  these  boys,  came  along,  and  we 
talked  with  him  about  the  matter  and  he  said,  ^Yes,  they  had 
been  to  his  house  V  They  came  in  I  think,  Saturday  evening. 
He  said  ^from  iNTixa.'  He  said  they  told  him  they  had  been 
down  to  Nixa,  Christian  county.  He  went  on  to  tell  us  about 
it  after  we  had  talked  with  him  quite  a  good  while  and  of 
course  he  didn't  want  to  tell  anything  on  the  boys  because 
they  were  relatives  of  his,  I  suppose,  but  he  told  about  their 
muddy  clothing,  and  about  one  of  them  having  blood  on  his 
shirt. 

"Q.  Did  he  tell  about  their  actions?  A.  I  don't  re- 
member which  one  of  them  it  was  he  said  had  blood  on  his 
shirt. 

"Q.  Did  he  tell  about  their  actions  ?  A.  They  acted 
very  nervous,  one  of  them  at  least.  I  don't  remember  which 
one  it  was.     May  have  been  Charley  or  may  be  George. 

"Q.  Then  where  did  you  learn  they  had  gone  ?  A.  I 
found  George  had  gone  back  home  to  Dallas  county  and  that 
night  Green  arrested  Charlie  at  Williams's  house  going  in 
there  that  night.     The  next  morning  we  went  there  and  found 
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a  grip  and  in  it  some  working  clothes.  I  didn't  find  anything 
eke  with  exception  of  some  old  dried  up  bread,  looked  like  a 
piece  of  light  liread. 

Hi     Did  you  find  the  shirt?     A.'     Yes. 

**Q.     Tcnn  ?     A-     Yes,  it  was  torn  in  the  side. 

*^Q.  Did  Carroll  mate  any  statement  about  how  the 
blood  corae  thera 

'^Objt'eted   to.     Question  withdrawn. 

*^Q.  Did  you  or  any  one  find  anything  else  on  that 
fihirt  ?  A.  I  hrniight  the  grip  of  clothing  to  Mr.  Wear's 
office.  He  first  discoveT^^d  that  place  in  the  sleeve  of  shirt  that 
Itioked  like  where  a  man  bad  taken  the  end  of  a  pistol  barrel 
and  put  it  against  his  sWve  and  turned  it  around.  You 
could  see  the  print  of  the  powder  mark  or  it  looked  like  it,  it 
might  have  been  something  el^e. 

*^Q.  You  judged  at  tJiat  time  it  was  the  muzzle  of  a 
pistol  f     A.     I  wouldn^t  sweiir  it  was,  but  it  looked  that  way. 

**'Q.  State  whiit  explanation  was  made  at  that  time  about 
how  the  bhiod  come  on  the  shirt? 

"Objectt»d  to  as  incompetent  and  immaterial, 

"The  Court;  GentleracB  of  the  jury:  No  part  of  this 
testimony  is  intended  to  show  guilt  i;ipon  the  part  of  this  plain- 
tiffj  or  to  show  any  discrepancy  in  his  statement,  but  the  pur- 
pose and  object  of  it  is  to  mitigate  the*  offense  of  publishing 
ulxmt  a  man  thfit  which  was?  not  true,  and  the  law  permits 
siirh  mitigation  by  showing  the  circumstances  surrounding  it, 
and  the  reaeon  why  it  was  done,  to  show  the  absence  of  any 
cs|)re^:>  nialid"  \\\Km  the  part  of  the  defendant,  and  it  is  ad- 
mitted fi^r  T10  other  purpose, 

**Q.  Ti  11  what  statement  he  made  about  how  the  shirt 
became  bloody;  first,  did  he  say  it  was  his  shirt,  Jones'?  A. 
I  dfin't  re*ru.tTjber  that, 

*^Q*  What  is  your  bcfl  recollection  as  to  whose  shirt  he 
said  it  wns.  A.  I  will  tell  if  you  will  let  me.  He  said 
that  at  Nixa,  he  and  George  were  on  a  little  drunk  that  day, 
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and  he  thought  George  got  his  shirt  hloody  while  he  was  drunk 
periiaps.  That  George  got  his  nose  bleeding  while  he  was  drunk 
at  If  ixa*     That  is  what  Charlie  told  me. 

*'Q.  You  say  you  submitted  these  facts  to  Mr.  Wear,  the 
prosecuting  attorney ;  at  that  time  did  you  know'  or  think  you 
knew  the  reputation  of  these  men  in  Dallas  county  ?  A.  No, 
sir;  I  knew  George  when  we  were  little  boys. 

"Q.  From  the  facts  you  were  possessed  of  did  you  make 
the  arrest  ?     A.     Yes. 

"Q.  And  after  having  the  talk  with  Wear  ?  A.  Yes, 
I  thought  that  I  had  plenty  of  evidence  to  warrant  the  arrest. 

"Q.  You  wouldn't  have  arrested  them  if  you  hadn't 
believed  you  were  on  the  right  track.  A,  I  hardly  would. 
I  had  nothing  against  the  boys. 

"Q.  Did  you  learn  all  the  facts  before  the  article  was 
published  on  the  twenty-second  of  the  following  week?  A. 
I  had  heard  all  about  that  shirt  business  and  the  powder  bus- 
iness. 

*^Q.  And  the  tin  cups  ?  A.  I  heard  about  that  before 
I  arrested  Charley. 

"Q.  What  had  you  heard  about  the  tin  cups  ?  A.  I 
don't  know;  only  what  different  parties  would  tell  me  from 
down  there. 

"Q.  You  had  heard  that  there  had  been  cups  left  on 
the  ground  with  the  names  of  the  Sprague  children  on  them  ? 
A.     Yes,  I  knew  them. 

"Q.  Didn't  you  know  Mrs.  Sprague  was  his  sister? 
A.  I  didn't  know  it  as  a  fact,  but  I  had  heard  it  possibly 
sometime  before. 

"Q.  Did  you  tell  H.  S.  Geddes  all  of  these  facts  when 
Tou  were  relating  it  ?  A.  Yes,  sir.  He  asked  me  all  about 
it. 

'^Q.  You  disclosed  to  him  all  you  knew  ?  A.  All  that 
I  remembered  of  knowing.  Geddes  was  a  reporter  on  the 
Republican. 
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''(J.  Wasn't  there  pretty  general  talk  all  around  town 
when  tlie  facts  became  known  that  Jones  and  Carroll  were 
tJie  one  s  implicated,  and  wasn't  that  before  the  article  ap- 
peartd  ^  The  article  appeared  on  the  twenty-second  and  your 
arrest  waa  on  the  twentieth  ?     A.     I  can't  remember  that. 

''Q.  You  can't  remember  whether  it  was  talked  of  or 
tint  1  A,  Oh,  I  know  of  course,  there  was  lots  of  talk,  like 
any  other  arrest.  There  are  always  some  people  who  will 
believe  it  and  some  who  won't 

*^Q.  The  arrest  caused  lots  of  talk  and  these  facts  you 
are  sppuldng  of  were  generally  discussed?     A.     Yes,  sir. 

"Q.     That  they  were  implicated  in  the  murder? 

'*Ey  the  Court :  Was  it  pretty  generally  known  at  that 
timp  ttiat  the  murder  had  been  committed?  A.  Yes,  most 
cverylirMly  here  knew  it;  that  is,  all  the  officers,  I  think.  I 
don't  tlunk  there  were  any  of  them  but  what  knew  it 

**JJ\  Mr.  Delaney :  I  will  ask  you  if  you  didn't  give  this 
inf<trniation  to  Mr.  Geddes  and  ask  him  to  withhold  it  from 
piihlipflniin  until  you  could  look  up  some  further  facts  and 
nbo  \oQiMo.  Jones  ?  A.  Yes,  that  is  a  fact,  too,  until  we  heard 
if  J 1  TIES  were  arrested. 

"Q.  And  the  Republican  did  hold  it  up?  A.  I  think 
it  wss  '♦ne  or  two  days,  I  am  not  sure? 

'*Q.     Held  up  at  the  request  of  the  officers  ?     A.       Yes. 

^"Q  Now  in  the  meantime  where  was  Carroll  after  you 
Ijni!  hiv\  Mr.  Geddes  hold  up  the  publication?  A.  That 
wa:?  Tight  at  the  time  we  arrested  Carroll  and  had  him  in  jail 
and  nero  waiting  to  hear  from  George.  He  was  in  jail  a  day 
or  so  Ik  fore  this  article  appeared.  We  only  kept  him  from 
one  evening  until  the  next  day  sometima  We  had  Duffner 
bmiirrht  ^ip  to  see  him. 

^'Q.  Geddes  withheld  the  publication  at  your  request 
until  ynii  got  these  further  facts?  A.  He  withheld  publi- 
cation for  one  issue,  at  least,  I  think.     One  is  all  I  remember. 

*'Q.     Did  or  not  Carroll  make  contradictory  verbal  state- 
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ments  as  to  when  he  left  Nixa,  diflEerent  from  the  writing  he 
gavel 

"By  the  Court:  Go  ahead  and  state  anything  that  in- 
duced you  to  believe  he  might  be  the  man. . 

"A.  Well,  I  will  go  ahead  and  explain  just  how  he  told 
it  to  me  if  you  will  let  me.  Charley  first  stated  that  they 
stopped  with  Dug  Chapman  while  he  was  down  there. 

"Q.  Did  he  make  any  statement  different  from  the 
written  one?  A.  Yes,  sir.  I  wanted  to  go  ahead  and  ex- 
plain it  He  said  that  they  first  stopped  at  Chapman's  and 
Bill  Myers'  and  stayed  there,  and  I  asked  him  if  he  stayed 
any  place  else,  and  so  next  morning  or  possibly  that  night  I 
went  to  the  jail  and  got  him  to  give  a  written  statement  of 
each  date  and  place,  and  it  is  here. 

"Q.  Was  that  different  about  his  movement  in  Chris- 
tian county?  A.  Yes,  there  was  difference.  I  have  been 
an  officer  ten  or  eleven  years.  Green  was  cod  stable.  I  was 
working  under  him.     We  were  working  on  this  case." 

H.  S.  Greddes,  the  reporter,  testified  as  follows: 

*T!  am  twenty-six  years  of  age.  Newspaper  man  on  twen- 
ty-second last  September.  Nine  years  experience.  Was  at 
that  date  working  for  the  Springfield  Republican.  I  heard 
of  killing  of  Duffner.  We  published  account  of  killing  on 
next  or  second  day  after  it  happened.  Killed  on  September 
16.  I  knew  of  the  killing  long  before  this  article  was  pub- 
lished.    I  wrote  it. 

"Q.  Tell  whether  or  not  you  believed  at  that  time  that 
Carroll  and  Jones  were  the  real  murderers  ?  A.  Yes,  I  be- 
lieved it  firmly. 

"Q.  Did  you  write  that  article  intending  malice  towards 
them  or  intending  just  to  defame  them  ?  Why  did  you  write 
it  and  publish  it  ?     A.     Because  I  believed  it  was  true. 

"Q.  What  ground  had  you  in  mind  for  believing  it 
true?  Tell  all  the  facts  and  circumstances  that  came  to  your 
knowledge?     A.     Several   days  before   the   article   appeared 
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Fostar  Burns — ^I  asked  him  if  he  heard  anything  about  as  to 
who  did  it  I  knew  he  was  on  the  lookout  for  the  murderers 
and  lie  said  T^es,  I  wouldn't  be  surprised  in  a  couple  of  days, 
but  what  I  would  have  something  pretty  good  for  you,'  and 
about  11 :30  o'clod^  of  the  night  Carroll  was  arrested  I  met 
Buma  and  I  knew  it  was  unusual  for  him  to  be  out  at  that 
time  of  night  and  I  asked  him  again  if  he  had  heard  anything. 
It  was  my  business  to  be  put  at  night  up  to  two  or  three  o'clock. 
He  had  at  fir^t  told  me  that  he  would  tell  me  something  next 
day.  I  told  him  I  wanted  it  then.  He  told  me  that  he  had 
arrested  Carrol]  and  that  Jones  had  gone  back  to  Dallas  county, 
and  that  he  liod  notified  the  officers  there,  at  Buffalo,  to  arrest 
Jones,  and  that  he  had  evidence  which  showed  beyond  a  doubt 
that  they  were  the  guilty  parties,  and  I  asked  him  what  it 
was.  and  he  told  me  all  about  it,  and  said  they  had  found  the 
bloody  shirt,  and  told  me  about  finding  these  tin  cups  with 
tlie  names  on  them,  and  the  relationship,  that  Jones  was  the 
cousin  of  these  children,  and  he  told  me  that  Jones  had  a  bad 
reputfttioD,  tiat  he  come  from  a  bad  family  and  told  me  all 
about  his  bmthers  and  that  Carroll  was  Jones'  cousin. 

"Q.  T)id  he  say  anything  about  the  powder  bums  or 
pistol  marks  on  the  shirt  ?  A.  No,  I  don't  remember  that 
He  told  me  about  the  blood  on  the  shirt 

"Q.  Did  he  tell  you  about  consulting  the  county  officer, 
Mr.  Wear?  A.  Yes,  sir.  He  said  Mr.  Wear  advised  him 
to  make  the  arrest  I  knew  Mr.  Wear  was  prosecuting  attor- 
ney of  thv  county. 

"Q.  Did  you  rely  upon  these  statements  and  believe 
them  to  be  tnio  when  you  published  this  article?  A.  Oh, 
yes,  I  thought  there  was  no  way  out  of  it  for  Jones  and  Car- 
roll, I  had  never  seen  them.  Never  saw  Jones  until  yesterday. 
I  had  never  h^ard  of  them  until  after  the  murder.  A  man 
from  Dallas  county,  I  forget  his  name,  told  me  the  story  of 
the  klJling,  and  about  the  Jones  boys  living  in  the  neighbor- 
hood, acd  that  probably  it  was  done — that  these  Jones  boys^ 
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one  or  two  of  them  down  in  Texas,  may  be,  had  come  home 
and  they  had  done  it,  and  they  were  looking  for  them.  I 
remember  now  when  I  first  got  the  stoiy. 

"Q.  A  man  came  from  Dallas  county  with  Lohmeyer? 
A.     Yes, 

"Q.  Now  tell  what  the  man  said  about  the  suspicions 
in  the  country  there?  A.  He  said  they  believed  the  Jones 
boys  were  in  that  neighborhood  and  had  returned  home  and 
that  they  were  outlaws  and  that  it  was  believed  they  had 
committed  this  crime. 

"Q.     And  that  fact  was  in  your  mind,  also  ?     A.     Yes. 

"Q.  So,  the  first  you  heard  of  the  Jones  name  con- 
nected with  the  tragedy  was  a  rumor  that  came  from  Dallas 
county  ?     A.  .  Yes,  before  ever  I  talked  with  Bums  about  it 

"Q.  Did  he  tell  you  in  this  conversation  what  these 
other  Jones  boys  were  accused  of?  A.  Well,  murder  I 
think. 

"Q.  To  refresh  your  memory,  your  article  so  states.  Is 
that  a  fact  ?  Did  he  tell  about  one  of  them  being  in  a  killing 
scrape  with  the  sheriff  in  Texas  ? 

"Objected  to  as  irrelevant,  incompetent  and  inmiaterial. 

'TBy  the  Court :  Q.  They  say  it  is  in  this  article.  Now 
had  you  heard  about  the  murder  there  before  you  wrote  it? 
A.     Oh,  yes;  this  man  from  Dallas  county  -told  me  that. 

"Q.  He  first  gave  you  the  information  ?  A.  He  told 
me  all  about  the  Jones  boys^  reputation  and  what  they  were 
wanted  for  there. 

"By  Mr.  Delaney:  Do  you  know  how  many  of  the 
J<)ne?  boys  there  are?  Three  of  them?  A.  I  think  he 
said  two. 

"Q.  Did  you  hear  anything  before  you  published  this 
article  about  their  making  contradictory  statements  of  where 
they  were  going  when  they  were  at  the  Farmers'  Home  ?  A. 
Oh,  yes.  Bums  told  me  all  about  that  Here  is  one  thing 
I  didn't  explain,  that  is,  that  Burns  told  me  not  to  publish 
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thii  tjriR'Ie  that  very  morning  that  he  arrested  Carroll,  and  I 
agre^'ilMithhimnot  to  do  it;  but  I  said^Why,  the  Leader  will 
^^pt  it^^  *No/  he  says,  Ve  won't  say  anything  about  that,'  and 
that  is  the  reason  we  didn't  publish  it  I  was  afraid  the  next 
nioniing  and  along  about  10  o'clock  I  went  to  him  and  I  told 
him  t\int  the  Leader  would  get  tiis,  because  I  had  heard  a 
number  o£  places  that  Carroll  was  arrested;  he  says,  TTes,  I 
nm  afrjiid  they  will  get  it,'  and  I  thought  sure  the  Leader 
would  cret  it;  and  I  went  out  to  the  race  track  and  the  Leader 
inmi  i\Tme  out  there  and  he  heard  it  out  there  about  three 
o'c1*h4c,  roo  late  to  be  publidied.  It  was  talked  of  out  there. 
Burns  was  out  there  and  I  knew  the  Leader  man  was  hot  at 
Burns. 

''Q.  You  wished  he  had  got  it  first,  didn't  you?  A. 
Yes,  sir. 

''Q.  You  were  in  Mr.  Murray's  employ  at  that  time? 
A.     Tps. 

'*Q.  Didn't  you  tell  in  a  general  way  all  of  these  facts 
fo  hint ;  if  he  didn't  have  cognizance  in  a  general  way  of  all 
thesr  facts  before  the  publication.  A.  Yes,  sir,  I  told  him 
T  had  a  pretty  good  story,  and  I  told  him  what  Burns  told  me 
and  of  ill  in  arrest  being  made.  Of  course,  we  have  to  depend 
upni]  officers  for  these  things. 

'*Q.  Had  you  any  malice  in  writing  or  publishing  this 
artitOr?     A.     No,  sir. 

^'Q.  Or  any  ill-will  toward  him?  A.  No,  sir.  I 
never  knew  him. 

''Q.  Why  did  you  publish  it  ?  A.  Because  I  believed 
it  was  true,  as  we  were  in  the  habit  of  doing  articles  of  that 
kind. 

'*Q.  And  to  bring  the  parties  to  justice?  A.  Well,  I 
wanted  to*     .     .     . 

*'Q.  Did  Jones  ever  ask  you  to  take  any  of  this  back? 
A.     Ko.  I  never  talked  to  him  about  it" 

On  cross-examination,  Geddes  testified: 
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"By  Mr.  Wright :  Q.  You  got  a  scoop  on  the  Leader  ? 
A.     Yes,  sir. 

'^Q.  When  did  yon  tell  CoL  Murray  about  this?  A. 
I  think  it  was  next  morning  or  next  day. 

*^Q.  Next  morning  after  publication  ?  A.  No,  before. 
He  never  saw  the  article  until  after  it  was  in  the  paper.  I 
told  him  about  it 

"Q.  Who  was  this  Dallas  county  man  that  told  you 
about  this  ?  A.  The  paper,  I  think,  contains  his  name  that 
published  the  first  story,  all  about  the  killing. 

"Q.  This  paper  was  published  by  the  Republican  ?  A. 
Yes." 

The  paper  referred  to  was  dated  December  2,  1898. 

L.  H.  Murray  testified  for  defendant  as  follows: 

'1  am  the  publisher  of  the  Springfield  Eepublican,  and 
was  on  September  16. 

"Q.  Before  that  article  appeared  had  you  heard  about 
these  suspicious  facts  and  circumstances  that  were  surround- 
ing Mr.  Jones  and  Mr.  Carroll  ?  A.  Yes,  sir,  I  had  heard 
something  of  them. 

"Q.  In  the  publication  of  this  article  had  you  any  ill- 
will  or  malice  towards  the  plaintiff? 

"Objected  to  as  incompetent  and  immaterial. 

"Q.  Just  state  all  you  knew  about  this  thing  in  your  own 
way.  A.  Well,  the  judge  expresses  it  so  well  that  a  man 
can  not  have  malice  with  any  one  unless  you  have  had  a  dif- 
ficulty with  him,  but  I  never  heard  of  tlie  man.  I  have  heard 
of  plenty  of  Joneses,  but  I  never  heard  of  this  one  imtil  after 
the  killing  of  Duffner,  after  the  great  murder,  and  it  was  in 
the  papers  and  mouths  of  everybody,  why  I  heard  this  man's 
name  mentioned.  I  didn't  know  who  he  was.  I  just  heard 
there  was  a  man  named  Jones.  I  had  no  idea  what  neigh- 
borhood he  lived  in,  nor  what  Jones  he  was,  nor  anything  of 
the  kind.  Neither  did  I  of  Carroll,  I  never  heard  of  them, 
to  identify  either,   therefore   I   couldn't  have  malice.     It's 


Digitized  by  VjOOQ IC 


4C  SUPREME  COUET  OF  MISSOURI, 


I 


f 


Jones  V.  Murray. 


against  nature  to  have  malice  against  a  man  you  never  heard 
of  and  liave  never  seen ;  in  fact,  you  can  not  hate  a  man  until 
you  have  first  loved  him.  Then  to  come  down  to  the  first  in- 
forroatiou  that  amounted  to  anything,  Mr.  Lohmeyer  brought 
a  gen  tl  em  an  into  the  offide  in  the  night  and  told  us  about  the 
murder.  He  rfeems  to  have  been  a  friend  and  acquaintance 
and  to  have  done  stFrne  business  for  Duffner,  and  was  perhaps 
the  first  man  in  town  to  know  of  the  difficulty.  This  man 
came  to  him  (LoLmevBr)  I  reckon,  or  was  sent  there;  I  don't 
know  but  he  bmuglit  him  up  there  and  told  us  about  it  Then 
there  was  a  wrife  up  about  the  murder  generally.  I  don't 
think  either  Carroll  or  Jones  were  mentioned  in  that  connec- 
tion ill  all.  Tf  thev  were  I  have  forgotten  it  Then  Mr. 
Burns,  the  dcpiitj  nonstable,  should  have  told  Mr.  Gteddes  that 
conversation,  T  didn't  iiear  that  I  did  the  other,  that  he  was 
on  the  trail  of  rhoae  men,  etc.,  and  so  on,  and  that  he  must 
not  piibliBli  it  until  another  issue;  that  they  had  then  arrested 
Mr,  Carroll,  and  that  they  hadn't  got  Jones,  and  if  it  went 
broadcast,  if  he  was  guilty  he  might  escape.  So  he  kept  it 
quiet  for  them  and  didn't  publish  it  until  the  next  day.  He 
eame  back  and  told  u?  he  had  a  telegram  from  the  sherifiF  that 
thev  had  him  up  there,  and  then  he  gave  the  whole  story  away 
and  published  it  the  next  morning.  I  never  saw  the  article 
until  I  saw  it  in  th^^  paper,  but  I  heard  this  conversation. 

'*Q.  You  heard  the  circumstances,  as  stated  in  this  ar- 
ticle ?  A.  Ye^,  sir,  m  stated  in  this  article,  similar  to^that 
The  thing  T  never  saw  until  I  saw  it  in  the  paper." 

In  n^inttal  the  plaintiff  endeavored  and  offered  to  prove 
by  Pevt^Tn  R.  Kellv,  that  he  never  told  Bums,  the  deputy  con- 
futable, any  of  the  matters  that  Bums  swore  he,  Kelly,  had 
told  him.  The  court  excluded  the  testimony  and  the  plain- 
tiff preserved  an  exception. 

The  instructions  given  and  refused  will  be  considered 
hereinafter.  The  jury  found  for  the  defendant^  and  plaintiff 
appeiiled. 
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The  publication  complained  of  is  libelous  per  se,  partic- 
ularly the  part  of  the  head  line,  "George  Jones  implicated. 
He  is  robber  number  three  who  killed  the  farmer.  He  has 
skipped  the  country/^  and  the  part  of  the  body  of  the  publi- 
cation, "Officer  Bums  telegraphed  to  Buffalo,  yesterday  morn- 
ing to  the  sheriff  notifying  him  to  arrest  George  Jones,  who 
is  robber  number  three,  the  one  who  killed  Duffner.''  Being 
libelous  per  se,  the  law  implies  malice.  [Buckley  v.  Knapp, 
48  Mo.  161;  Hall  v.  Adkins,  59  Mo.  144;  Price  v.  Whitely, 
50  Mo.  439;  Mitchell  v.  Bradstreet,  116  Mo.  226;  Callahan 
V.  Ingram,  122  Mo.  L  c.  369.]  "Malice  whether  express  or 
implied  means  the  same,  the  only  difference  being  in  the  estab- 
lishment of  it  When  malice  is  implied  from  the  words  spo- 
ken or  published,  the  burden  is  on  the  defendant. to  prove 
lawful  justification  or  excuse,  or  the  absence  of  a  ma- 
licious intent."  [Callahan  v.  Ingram,  supra.]  "Tho 
absence  of  a  malicious  intent"  here  spoken  of  is  not  a  complete 
defense;  it  is  admissible  only  in  mitigation  of  damages.  [Cal- 
lahan V.  Ingram,  122  Mo.  L  c.  373,  citing  with  approval,  Mc- 
Ginnis  v.  Knapp,  109  Mo.  148 ;  Newell  on  Defamation,  Slan- 
der and  Libel,  p.  301,  sec.  22,  and  Odgers  on  Libel  and  Slan- 
der, 317.  See  also  Wozelka  v.  Hettrick,  93  N.  C.  10.]  In 
Callahan  v.  Ingram,  supra,  1.  c.  374,  this  court,  per  Macfab- 
T^AUTE,  J.,  said :  'We  think  evidence  of  intention  and  motive 
of  defendant  was  admissible  for  the  purpose  of  mitigating  the 
punishment,  by  way  of  exemplary  damages;  but  the  jury 
should  have  been  cautioned  not  to  allow 'such  evidence  to  oper- 
ate as  a  defense  to  the  action,  or  to  mitigate  the  actual  dam- 
ages sustained. 

The  answer  is  a  general  denial  and  a  plea  in  mitigation. 
The  ruling  of  the  trial  court  upon  the  motion  to  strike  out  the 
portion  of  the  answer  pleading  in  mitigation  was  proper. 
There  are  some  matters  stated  therein  which  are  properly  ad- 
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missible  in  mitigation,  and  which,  if  proved,  would  and  should 
diiiiiTii.sh  the  damages,  and  therefore  the  motion  to  strike  out 
the  whole  plea  was  properly  overruled. 

**Newell  on  Slander  and  Libel  (2d  Ed.),  chap.  26,  sec. 
%2f  et  seq.,  p.  882,  lays  down  the  rule  that,  'Hi^Tiere  a  defendant 
does  not  justify  he  may  mitigate  the  damages  in  two  ways: 
first,  by  showing  the  general  bad  character  of  the  plaintiff; 
eecondj  by  showing  any  circumstances  which  tend  to  disprove 
malice,  but  do  not  tend  to  prove  the  truth  of  the  charge.''  And 
in  st-etion  63,  the  author  quotes  from  Storey  v.  Early,  86  111. 
461,  Inhere,  after  stating  the  rule  above,  the  Supreme  Court 
of  that  State  held  that  ''this  qualification  excludes  not  only 
f^uch  circumstances  as  the  law  recognizes  as  competent  evi- 
dence tending  to  prove  the  truth  of  the  charge,  but  all  circum- 
stances which,  in  the  popular  mind,  tend  to  cast  suspicion  of 
guilt  upon  the  plaintiff.''  The  same  author  in  the  same  section 
cites  Marker  v.  Dunn,  68  Iowa  720,  holding  that:  "Where 
slanderous  words  do  not,  on  their  face,  purport  to  be  spoken 
oil  the  authority  of  another,  but  are  spoken  as  of  defendant's 
Qvra  knowledge,  it  can  not  be  shown  in  mitigation  of  damages 
thai  they  originated  with  another." 

And  in  section  78  (p.  901)  the  author  says:  "As  a  rule, 
unless  the  matter  complained  of  be  privileged,  the  motive  or 
intent iun  of  the  speaker  or  writer  is  immaterial  to  the  right 
of  actif  tn.  The  law  looks  only  at  the  words  employed  and  their 
effect  on  the  plaintiff's  reputation.  But  in  all  cases  the  ab- 
spnce  of  malice,  though  it  may  not  be  a  bar  to  the  action,  may 
yet  have  a  material  effect  in  reducing  the  damages.  The  plain- 
tiff h  still  entitled  to  reasonable  compensation  for  the  injury 
he  has  suffered;  but  if  the  injury  was  unintentional,  or  was 
committed  under  a  sense  of  duty,  or  through  some  honest  mis- 
take,  clearly  no  vindictive  damages  should  be  given.  In 
every  case,  therefore,  the  defendant  may,  in  mitigation  of 
damages,  give  evidence  to  show  that  he  acted  in  good  faith  and 
with  honesty  of  purpose,  and  not  maliciously.     He  may  show 
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that  the  remainder  of  the  libel  not  set  out  in  the  pleadings 
modifies  the  words  sued  on,  or  that  other  passages  in  the  same 
publication  qualify  them.  But  he  may  not  put  in  passages 
contained  in  a  subsequent  and  distinct  publication,  unless  the 
words  sued  on  are  equivocal  or  ambiguous.  The  fact  that 
the  defendant  did  not  originate  the  calumny,  but  inifocently 
repeated  it,  is  admissible  if  he  gave  it  as  hearsay  and  named 
his  authority  when  he  repeated  it,  but  not  otherwise.'* 

The  sum  of  the  rule  is  this,  if  the  publication  is  false  and 
the  plaintiff  has  suffered  actual  damages,  he  is  entitled  to  re- 
cover such  damages,  no  matter  how  innocently  or  with  what 
purpose,  intent  or  motive  the  defendant  acted,  but  if  the  de- 
fendant acted  in  good  faith  and  without  malice,  this  fact 
mitigates  his  punishment  and  diminishes  the  exemplary  dam- 
ages the  plaintiff  is  entitled  to  recover.  Or  otherwise  stated, 
the  plaintiff  is  entitled  to  compensatory  damages  but  the  de- 
fendant's punishment  is  lessened  because  of  want  of  malice. 
But  in  all  such  cases  it  is  the  duty  of  the  trial  court  to  caution 
the  jury  not  to  allow  evidence  of  mitigation  to  operate  as  a 
defense  to  the  action,  or  to  mitigate  the  actual  damages  sus- 
.  tainei      [Callahan  v.  Ingram,  122  Mo.  L  c  374.] 

In  this  respect  the  trial  court  fell  into  error  by  refusing 
the  plaintiff's  instruction,  "You  are  instructed  that  in  this 
case  there  is  no  justification  pleaded,  but  only  a  general  denial 
and  a  plea  of  mitigation,  and  the  publication  is  admitted  in  the 
pleadings.  Under  the  evidence  and  the  pleadings  the  defend- 
ant can  only  mitigate  the  damages."  This  instruction  was 
right  as  far  as  it  goes,  but  tjie  plaintiff  was  entitled  to  even 
a  stronger  declaration  of  the  law,  to  the  effect  that  the  mitiga- 
tion must  not  be  taken  as  a  defense  nor  as  mitigating  the 
actual  damages,  but  could  only  reduce  the  punitive  damages. 

The  fact  that  a  plea  in  mitigation  may  rest  upon  hear- 
say testimony,  that  is,  that  some  one  told  the  defendant  and 
he  believed  it  and  acted  in  good  faith,  emphasizes  the  imper- 
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ative  necessity  for  carefully  instructing  the  jury  as  to  the  na- 
ture, effect  and  extent  of'  a  plea  in  mitigation,  for  unless  so 
iostriictt?il  tie  untrained  minds  of  the  laymen  are  likely  to  be 
confused  and  misled  into  accepting  such  mitigating  circum- 
stances as  fl  complete  defense,  and  so  not  only  temper  the 
defendant's  punishment,  but  also  in  so  doing  deny  compensa- 
tion to  the  plaintiff  for  the  wrongs  he  has  suffered  at  the  hands 
of  the  defendant.  The  answer  and  the  testimony  set  out  so 
fully  Lr^rom  illustrate  the  necessity  of  properly  instructing, 
ofj  mure  c^nTt^ctly  speaking,  advising,  the  jury  in  libel  cases. 
To  ilkL^trat(^ :  First.  The  answer  alleges  that  Kelly  became  sus- 
pieioQ^  of  Carroll  and  Jones,  and  noticed  their  strange  man- 
ner, their  nerv'ousness,  their  muddy  clothes,  and  that  the  shirt 
of  one  of  ihem  was  torn  and  bloody,  and  after  they  left  his 
house  he  eommunicated  his  suspicion  to  the  constable  and 
deputy  eoH'^iiible,  etc.  It  will  be  observed  that  this  is  not 
averred  to  b:-  stated  upon  the  information  of  Bums,  the  dep- 
uty constelilej  to  Geddes,  the  reporter,  but  is  stated  as  of  the 
(if»fendai3t's  own  information.  The  trial  court  permitted  the 
defendant  tn  ahow  that  Kelly  told  the  reporter  these  things, 
notwithstanding  it  was  not  averred  in  the  answer  that  he  had 
done  .^o,  and  then  refused  to  permit  the  plaintiff  to  show  by 
Kelly  that  lie  never  told  the  reporter  anything  of  the  kind. 
Thi>  nilinsr  was  based  upon  the  erroneous  conception  of  the 
pleadings  that  the  issue  was  that  Kelly  told  the  deputy  con- 
stable and  he  told  the  reporter  who  was  the  alter  ego  of  the 
defendant,  and  therefore,  it  was  immaterial  whether  the  facts 
fitated  were  true  or  not  The  trial  court  erred  in  this  respect 
For  the  issue  was  not  so  framed.  It  was  averred  that  such 
w*as  the  fart  and  not  that  the  deputy  constable  told  the  re- 
porter that  Kelly  told  him  that  such  was  tlie  fact.  Being  al- 
I<?ged  m  u  fact  that  Kelly  told  the  deputy  constable,  it  was 
mmpetent  fc^r  the  plaintiff  to  show^  by  Kelly  that  he  never  so 
told  the  deputy  constable.  Under  this  issue  it  was  the  fact 
sfati?d  by  Kelly,  and  not  what  the  deputy  constable  told  the 
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reporter  that  Kelly  told  him  was  the  fact,  that  was  to  he  in- 
quired into.  This  shows  that  even  a  court  may  fail  to  distin- 
guish between  the  various  kinds  of  pleas  in  mitigation,  and 
illustrates  the  necessity  of  clearly  informing  the  jury  as  to 
what  constitutes  matters  of  defense  and  what  only  mitigating 
circumstances. 

Again.  It  is  alleged  in  the  answer  that  Bums,  the  dep- 
uty constable,  ^T^new  the  Jones  family  and  knew  that  the 
reputation  of  plaintiff  was  not  good,  and  said  Bums  then 
found  the  valise  kept  by  plaintiff  and  in  the  same  was  found 
some  stale  bread  and  muddy  clothing  and  a  torn  shirt  with 
blood  thereon,  and  also  on  a  shirt  was  found  the  imprint  of 
the  muzzle  of  a  freshly  discharged  pistol ;  that  thereupon  said 
officers  submitted  all  of  said  facts  to  Hon.  A.  H.  Wear,  pros- 
ecuting attorney  of  Greene  county,  who  stated  as  his  opinion 
that  the  facts  justified  an  arrest,"  etc.  Here  again  these 
matters  are  alleged  as  facts  within  the  defendant's  own  knowl- 
edge of  such  occurrences,  and  not  merely  hearsay.  The  tes- 
timony wholly  failed  to  support  this  allegation  in  the  following 
respects.  1st.  If  Bums  knew  the  reputation  of  the  plain- 
tiff it  is  not  disclosed,  for  he  was  not  even  asked  if  he  did, 
and  he  never  said  his  reputation  was  bad.  The  only  witness 
who  was  interrogated  as  to  the  plaintiff's  reputation  was  W. 
H.  Ruth,  the  sheriff  of  Dallas  county,  and  here  is  what  he 
said:  *'Q.  You  may  state  what  his  general  reputation  is 
as  a  peaceable,  moral  man  ?  A.  I  never  heard  anything,  I 
think,  more  than  he  gets  drimk  once  in  a  while.  Q.  How  is 
he  generally  regarded  as  to  being  a  good  citizen,  what  the  peo- 
ple think?  A.  I  don't  think  I  can  answer.  Q.  Did  you 
know  his  brother,  Jim  ?  A.  Yes,  sir."  This  and  this  only 
is  the  evidence,  or  more  properly  speaking,  the  lack  of  evidence, 
to  support  the  statement  in  the  answer  that  Bums  knew  tliat 
the  plaintiff's  reputation  was  bad.  2d.  It  is  alleged  that  the 
deputy  constable  submitted  all  the  alleged  facts  to  the  prosecut- 
ing attorney  of  Greene  county  and  that  he  stated  that  in  his 
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opinit^n  tie  facts  juslifitid  an  arrest  There  is  not  a  word  of 
testimonj  in  thm  ease  tJiat  the  prosecuting  attorney  gave  any 
&uch  advit^e,  Vpon  this  branch  of  the  case  the  record  dis- 
closes the  following  as  a  part  of  Bums'  testimony:  "Q.  You 
mibmitte^  the&f^  facts  to  Mr.  Wear,  the  prtjsecnting  attorney  V^ 
The  record  discloses  no  answer  whatever  to  this  question.  Pro- 
ceeding ;  "Q,  At  that  time  did  you  know  or  think  you  knew 
the  reptit^tioo  of  thc^  men  in  Dallas  county  ?  A.  No,  sir. 
I  knew  Ger*rgc  wlicn  we  were  little  boys.  Q.  From  the  facts 
you  were  pit^seBst^  of,  did  you  make  the  arrest?  A.  Yes. 
Q.  And  after  having  the  talk  with  Wear  ?"  [No  talk  with 
Wear  i^  diR'losftl.]  ''A.  Yes,  /  thought  I  had  plenty  of  evir 
ikiu^  h  u>a.rm7it  the  arrest.  Q.  You  wouldn't  have  arrested 
Uicmi  if  ymi  hadn't  l*clieved  you  were  on  the  right  track?  A. 
I  hardly  would.     I  bad  nothing  against  the  boys." 

This  testinionv  shows  that  Burns  did  not  know  the  plain- 
tiff's reputation  tjj  be  bad;  that  the  prosecuting  attorney  did 
not  ad  vis*?  that  tJie  facte  justified  an  arrest^  in  fact  does  not 
show  wlmtj  if  anjj  facts  were  submitted  to  the  prosecuting  at- 
tomeyj  but  on  the  contrary  shows  that  Bums  expressly  testified 
llmt  he  did  not  know  the  plaintiff's  reputation  or  Carroll's  repu- 
tation, and  tha!  hv  did  not  act  on  the  advice  of  the  prosecuting 
tutorney  in  nniking  tlie  arrest,  but  acted  on  his  ovm  motion. 
And  this  h  tiie  result:  Bums  arrested  Carroll,  without  a 
warranty  imd  Ih^  uas  discharged  the  next  day  because  Otto  Duff- 
nr^r,  tlie  son  of  the  murdered  farmer,  declared  that  he  was  not 
one  of  tlu'  three  tnen  who  were  engaged  in  the  murder.  Bums 
tcl**^rM|*hrd  Jht  sheriff  of  Dallas  county  to  arrest  the  plaintiff,, 
and  he  waF  arrrstcd  witJiout  a  warrant  The  record  does  not 
i^how  whijt  liwnnic*  of  the  arrest,  but  from  the  existence  of  this 
ftuit^  it  is  fair  to  presume  he  was  discharged.  At  any  rate,  at 
the  inn]  uf  tJii.^  cii^  Mrs.  Duffner  distinctly  testified  that  the 
plaint  iff  was  not  one  of  the  three  men  engaged  in  the  murder. 

It  Is  too  clear  for  di^*  ussion  that  the  arrest  of  the  plaintiff 
was  a  gross  abuae  of  autljority  and  without  any  evidence  that 
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raises  ev«i  a  reasonable  suspicion  of  his  connection  with  the 
murder.  Counsel  for  the  defendant  went,  therefore,  entirely 
outside  of  th^  limits  of  legitimate  debate  when  they  charged 
that  the  plaintiff  murdered  old  man  Duffner,  and  the  court 
erred  in  not  rebuking  them  for  so  doing,  and  in  not  telling  the 
jury  there  was  no  evidence  to  support  such  a  charge. 

All  of  these  things  took  place  under  a  plea  in  mitigation. 
If  such  a  plea  opens  the  door  to  such  proceeding  it  is  so  broad 
and  all-sufficient  that  a  plea  of  justification  is  superfluous  and 
too  narrow  and  embarrassing. 

Under  the  Constitution  of  this  State  the  jury  in  a  libel 
case  are  the  judges  of  the  law  and  the  fact  [Heller  v.  Pulit- 
zer Publishing  Company,  153  Mo.  206.]  But  the  province  of 
the  court  is  not  entirely  taken  away.  Because  of  this  provision 
of  law,  and  because  of  the  character  and  scope  of  the  various 
excusatoiy  and  mitigating  pleas  that  may  be  interposed,  it  is 
the  more  necessary  that  the  court  should  properly  and  carefully 
advise  the  jury  as  to  the  law.  [Heller  v.  Publishing  Co.,  153 
Mo.  L  c.  215.]  And  when  the  trial  court  errs  in  so  doing  it  is 
necessary  to  the  protection  of  the  rightg  of  the  citizen,  and  to 
the  proper  administration  of  the  law,  that  this  court  should  cor- 
rect the  error.  The-liberty  of  the  press  must  be  assured,  but 
at  the  same  time  the  liberty  and  rights  of  the  people  must  be 
protected.  The  publication  in  this  case  is  the  product  of  a  too 
credulous  reporter  and  of  a  reckless  deputy  constable  and 
would-be  detectiva 

The  judgment  of  thp  circuit  court  is  reversed  and  the 
cause  remanded  for  further  trial  in  conformity  herewith.  All 
concur. 
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^fluiOAmy   OF   MINISTERIAL   RELIEF   OF    CXJMBER- 
•'   ^  '^^       LAJny  PRESBYTERIAN  CHURCH  et  al.,  Appel- 
lants, V.  DRUMMOND  et  al. 

Division  One,  February  19,  1902. 

h  Judgment r  lEHONEOus  entry:  appellate  practice.  There  being 
condiet  in  the  i^vjdence  as  to  whether  the  decree  entered  of 
ret'ord  wae  in  csjnfonnity  to  the  judge's  oral  announcement,  the  ap- 
pellate court  will  not  undertake  to  decide  the  matter,  but  wiU  defer 
to  tile  findings  uf  the  trial  court. 

2,  ^:  MISTAKE  OF  CLERK:  CORRECTION:  ORAL  EVIDENCE.  Oral  evi- 
dence is  not  BufTicient  to  sustain  a  decree  that  the  judgment  constru- 
ing fl  will  ia  not  the  judgment  orally  announced  by  the  judge.  Such 
a  prt>cceding.  in  whatever  view  considered,  ia  to  correct  a  clerical 
error  of  the  clerk,  and  the  record  in  such  case  can  be  changed,  after 
adjouTfUwent,  only  by  evidence  contained  in  some  written  record, 
entry,  memorandum,  or  paper  in  the  case. 

Appeal  from  Scotland  Circuit  Court.— Hon,  Nat.  M.  Shelton, 
Special  Judge. 

Affie^ted. 

Ben  Eli  Gufhrie  and  J.  M.  Jayne  for  appellants. 

fl)  Tlie  piirties  are  entitled  to  the  judgment  that  was 
in  fact  rendered  i>y  the  court.  Their  rights  can  not  be  de- 
feated by  the  mistake  of  the  clerk  in  entering  the  judgment  or 
the  errt^r  of  the  attorney  in  drafting  the  decree.  Or,  in  other 
words,  h  tlie  Hork  greater  than  the  court  ?  (2)  This  is  not 
m\  asaaiilt  UfKJn  the  judgment  the  court  rendered;  it  is  an 
action  to  rt'form  the  record,  so  that  it  may  show  the  judgment 
which  in  fact  and  in  truth  was  rendered,  and  not,  as  it  does 
now  slioWj  anotlier  and  different  judgment  which  the  court 
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never  rendered.  (3)  Where  a  court  of  law  makes  a  mis- 
take in  calculating  the  amount  for  which  judgment  should 
be  given,  equity  will  relieve  against  the  mistake,  even  at  a 
term  subsequent  to  the  entry  of  the  judgment.  Mistake  is  a 
cause  for  relief  in  equity.  It  is  one  of  the  grand  divisions  of 
equity.  Wilson  v.  Broughton,  50  Mo.  17;  Case  v.  Cunning- 
ham, 61  Mo.  434;  Boon  v.  Miller,  16  Mo.  467;  Partridge  v. 
Harrow,  99  Am.  Dec  643.  The  last  is  directly  in  point. 
"Courts  of  equity  vsdll  reform  and  correct  judgments  and  other 
records/'  Pomeroy,  Eq.  Jur.  (2  Ed.),  sec.  1376,  p.  2122. 
(4)  In  this  case,  the  court  by  its  judgment  intended  to  do 
and  did  do  a  certain  thing,  but  the  record  shows  that  it  did  a 
different  thing,  consequently,  equity  should  make  that  recor*^ 
show  and  preserve  the  thing  that  was  intended  to  be  done  and 
was  done,  as  it  does  not  do  in  this  case.  But,  on  the  contrary, 
it  shows  and  preserves  something  that  was  not  in  fact  done  and 
was  not  intended  to  be  done.  Cooper  v.  Duncan,  20  Mo. 
App.  359;  Partridge  v.  Harrow,  27  Iowa  96;  s.  c,  99  Am. 
Dec.  643;  Bust  v.  Ware,  6  Gratt  50;  s.  c,  52  Am.  Dec.  100. 
Courts  of  equity  will  grant  relief  against  a  mistake  in  a  ver- 
dict by  which  the  jury  omitted  to  give  interest.  14  Am.  Dec. 
709.  (5)  Parol  evidence  is  competent  to  show  the  mistake 
in  the  entry  of  the  decree.  Moberly  v.  Nave,  67  Mo.  549; 
Collier  V.  Easton,  2  Mo.  145.  (6)  The  pleadings  in  the  case 
show  no  basis  for  the  judgment  rendered.  While  the  petition 
calls  for  the  construction  of  the  will  as  to  the  order  of  pay- 
ments and  the  priority  of  certain  legacies  and  the  right  of 
certain  parties  to  take,  it  nowhere  raises  the  question  as  to 
whether  the  legacy  should  be  paid  out  of  the  personalty  or 
out  of  the  realty. 

Smooty  Mudd  &  Wagner  for  respondents. 

BRACE,  P.  J.— At  the  February  term,  1898,  of  the 
Scotland  Circuit  Court,  the  following  decree  was  duly  entered 
of  record  in  said  court: 
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*^Iii  the  Circuit  Court  of  Scotland  County,  February 

termj  1898. 

''James  C.  Drake,  Executor  of  the  Estate  of  Francis  Dirake, 

deceased,  Plaintiff, 

''Marr  R.  Drake,  Mary  B.  Woods,  Redman  H.  Woods,  Fran- 
cis I-  Woodsj  Millie  J.  Woods,  the  Trustees  of  the  Bethel 
Congregation,  the  Trustees  of  the  Memphis  Congrega- 
tion of  the  C.  P.  Church,  the  Board  of  Ministerial  Relief 
of  the  C.  P.  Church  of  Evansville  and  the  Board  of 
Education  of  the  C.  P.  Church  of  Nashville,  Defendants. 

"I^ow  at  this  day  this  cause  coming  on  to  be  heard  and 
the  parties  all  appearing  by  their  respective  attorneys,  and  all 
and  singular  the  matters  and  facts  involved  in  this  litigation 
are  submitted  to  the  court  for  consideration  and  judgment, 
and  the  court  after  having  heard  the  evidence  and  the  argu- 
ment finds  that  said  Francis  Drake  in  his  lifetime  made  his 
will,  and  that  afterwards  in  1893  departed  this  life,  and  that 
said  will  was  duly  probated  in  the  probate  court  of  Scotland 
eountTj  Missouri,  and  the  plaintiff  is  the  executor  of  said  will. 
The  court  further  finds  that  Francis  Drake  intended  by  his 
said  last  will,  a  copy  of  which  is  filed  with  the  petition  in  this 
pause,  to  give  to  his  wife,  defendant  Mary  R.  Drake,  the  net 
income  of  all  tbe  property  of  which  he  was  possessed  for  and 
during  her  natural  life,  and  the  court  so  construes  said  will  and 
finds  and  directs  said  executor  to  pay  to  her  according  to  the 
terms  of  said  will  the  net  income  of  all  said  property  during 
her  lifefime. 

"The  court  further  finds  that  said  Francis  Drake  in- 
tended after  the  death  of  his  wife,  Mary  R.  Drake,  to  have 
paid  from  liis  personal  property  to  Mary  B.  Woods,  Redman 
H*  Woods,  Francis  I.  Woods  and  Millie  J.  Woods,  each  the 
smn  of  $200,  according  to  the  terms  of  said  will,  and  the 
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court  construes  said  will  to  mean  that  after  the  death  of  his 
wife,  Mary  R.  Drake,  this  legacy  to  the  Woods  heirs  should 
first  be  paid  before  any  other  legacies  and  out  of  his  personal 
estate. 

"The  court  further  finds  that  said  Francis  Drake  in- 
tended after  the  death  of  his  wife,  Mary  R.  Drake,  that  the 
trustees  of  the  Memphis  congregation  of  the  Cumberland 
Presbyterian  church  should  have  and  enjoy  lots  eight  and  nine 
in  block  one,  Mety's  addition  to  the  town,  now  city,  of  Mem- 
phis, Scotland  county,  Missouri,  to  be  held  and  used  for  a 
parsonage,  and  if  they  become  disorganized  then  the  Presby- 
tery should  have  said  property  and  control  the  same;  and 
further,  after  the  death  of  his  said  wife  he  willed  and  be- 
queathed to  the  trustees  of  the  Memphis  congregation  of  the 
C.  P.  Church  the  stmi  of  $500  to  be  paid  out  of  his  personal 
property  according  to  the  terms  of  said  will,  and  the  court 
construes  and  finds  that  it  was  the  intention  of  said  Drake 
that  said  sum  should  be  paid  out  of  his  personal  property^  and 
after  the  payment  of  the  legacies  to  the  Woods  heirs  before 
mentioned,  and  the  court  so  construes  and  finds  and  directs 
said  executor  to  so  pay  the  same,  said  bequest  to  be  subject 
to  the  conditions  contained  in  said  will. 

"The  court  further  finds  that  the  deceased  gave  to  the 
trustees  of  the  Bethel  congregation  of  the  Cumberland  Presby- 
terian church  of  the  Kirksville  Presbytery  the  sum  of  $400 
with  certain  restrictions  in  said  will  mentioned,  and  the  court 
further  finds  that  it  was  the  intention  of  said  deceased  that  said 
bequest  should  be  paid  after  the  death  of  his  wife,  Mary  R. 
Drake,  and  out  of  any  personal  property  that  he  might  then 
own  or  possess  and  that  same  should  be  paid  after  the  bequest 
to  the  Woods  heirs  and  after  the  bequest  to  the  Memphis 
congregation,  and  the  court  so  construes  said  will  and  so  finds 
and  30  directs  said  executor  to  pay  the  same  in  the  distribution 
of  said  estate. 

'The  court  further  finds  that  by  the  terms  of  said  will 


Digitized  by  VjOOQ IC 


58  SUPEEME  COUKT  OF  MISSOUEI, 

Board  of  Ministerial  Relief  v.  Drummond. 

aaid  Drake  gave  and  bequeathed  to  the  defendant,  the  Board 
of  EdDeation  of  the  C.  P.  Church  of  Nashville,  Tenn.,  $500, 
sul>jeet  to  certain  restrictions  in  said  will,  and  the  court  finds 
tlnu  it  wns  the  intention  of  said  Drake  that  sarae  should  be 
paid  out  of  his  personal  estate  after  the  payment  of  the 
legfli^ies  boreinbefore  described  and  after  the  death  of  his 
wifcj  Mary  R.  Drake,  and  the  court  so  finds  and  so  construes 
mid  wil]  and  so  directs  the  said  executor  to  pay  the  same  in 
the  final  distribution  of  said  estate. 

**And  the  court  doth  further  find  that  the  said  deceased, 
Drake,  bequeathed  all  the  remainder  of  his  personal  estate 
to  the  Board  of  Ministerial  Relief  of  the  C.  P.  Church,  sub- 
ject to  certain  restrictions  in  said  will,  and  the  court  finds 
that  said  residuary  clause  was  only  intended  to  convey  the 
remiiinder,  if  any,  of  his  personal  estate  that  he  might  own  at 
tlie  time  of  his  death  after  the  payment  of  all  the  legacies  be- 
fore men  Honed,  and  the  court  so  finds  and  so  construes  said 
will  and  so  directs  said  executor  to  distribute  said  estate. 

**Tho  court  further  finds  that  it  became  necessary  to  con- 
strue saiVl  will  for  the  protection  of  said  executor  and  said 
eBtal'e,  and  orders  and  directs  that  the  costs  and  expenses  for 
C'onstruiT>^»^  said  will  be  paid  out  of  the  estate  of  the  said 
Francis  Drake,  deceased." 

The  words  in  the  decree  over  which  this  controversy 
arisen,  are  italicized,  for  the  purposes  of  this  opinion. 

Afterwards,  to  the  February  term,  1899  of  said  court, 
tin?  giiit  was  brought  by  the  said  Board  of  Ministerial  Re- 
lief, Br^ard  of  Education,  the  said  Trustees  of  the  Bethel  Con- 
grt^gatinn,  the  Trustees  of  the  Memphis  Congregation  and  the 
said  JaiDf^B  C.  Drake,  executor,  as  plaintiffs,  against  the  said 
Mary  B.  Drummond,  nee  Woods,  Redman  H.  Woods,  Francis 
I,  Woods  and  Millie  J.  Woods,  the  petition  in  which  charges, 
in  substance,  that  said  cause  in  which  said  decree  was  entered 
came  on  for  trial  before  one  Elias  Scofield,  special  judge,  who 
after  hearing  the  pleadings  and  evidence  made  the  decree  set 
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out  in  the  petition,  different  from  the  one  entered,  in  that  the 
former  omits  the  word  "personal"  before  the  words  "prop- 
erty and  "estate"  in  the  second,  third,  fourth,  fifth  and  sixth 
clauses  of  the  decree,  so  that  in  the  decree  set  out  in  the 
petition  those  legacies  are  to  be  paid  out  of  the  "estate"  and 
not  out  of  the  "personal  estate"  as  in  the  decree  entered. 
The  petition  then  charges  that  said  special  judge  announced 
his  decision  and  requested  that  the  attorneys  for  the  plaintiff 
in  said  cause  draft  the  decree  as  set  out  in  the  petition  but 
said  attorneys  by  mistake  drafted  and  had  spread  upon  the 
records  of  the  court  without  the  knowledge  of  said  special 
judge,  the  decree  as  entered,  and  prays  said  decree  as  entered 
be  corrected  and  made  to  conform  to  the  decree  set  out  in  the 
petition.     The  answer  of  the  defendants  was  a  general  denial. 

On  the  trial,  over  the  objections  of  the  defendant,  the 
plaintiffs  were  permitted  to  introduce  oral  evidence  tending 
to  prove  that  the  decree  set  out  in  the  petition  was  in  con- 
formity with  the  judgment  orally  announced  by  the  special 
judge,  and  in  rebuttal  thereof  the  defendant  introduced  oral 
evidence  tending  to  prove  that  the  decree  entered  was  in  con- 
formity with  the  judgment  orally  annoimced  by  the  special 
judge.  That  the  attorney  who  was  authorized  to  draw  the 
decree,  went  immediately  to  his  office,  dictated  it  to  a  stenog- 
rapher, who  made  a  copy  thereof  from  her  notes,  which  was 
submitted  to  the  judge  and  attorney  on  the  other  side,  and 
thereafter  the  decree  was  duly  recorded.  After  hearing  all 
the  evidence  the  court  found  "that  the  judgment  heretofore 
rendered  and  now  sought  to  be  set  aside  was  the  judgment 
and  decree  of  the  court  rendered  in  said  cause,"  dismissed 
the  plaintiffs'  bill,  and  rendered  judgment  against  them  for 
costs,  and  plaintiffs  appeaL 

The  only  error  assigned  for  reversal  is,  that  upon  the  evi- 
dence the  finding  should  have  been  for  the  plaintiffs  instead 
of  for  the  defendants. 

The  evidence  was  oral  and  conflicting.     The  judge  who 
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tried  the  case  below  was  doubtless  personally  acquainted  with 
the  witnesses,  knew  their  standing  in  the  community,  and 
their  interest  in  the  controversy.  Had  the  benefit  of  their 
exact  language,  and  its  connection  in  the  deliverance  of  their 
testimonj,  the  opportunity  of  observing  their  manner  and  bear- 
ing, and  of  noting  any  indicia  of  favor  or  prejudice,  or  of  a 
loose  or  retentive  memory  on  the  part  of  the  witnesses,  and 
was  altogether  in  a  much  better  position  to  judge  the  credibility 
of  the  witneaaes,  weigh  their  testimony  and  determine  the 
preponderance  of  the  evidence  than  we  are.  The  evidence 
before  us  in  the  record  affords  no  reason  for  believing  that  he 
determined  that  question  unwisely,  and  deferring  to  his  judg- 
raect  thereon,  as  in  such  cases  ^e  are  in  the  habit  of  doing, 
the  judgment  of  the  circuit  court  might  well  be  sustained. 
But  the  judgment  must  be  sustained  on  another  ground. 

This  proceeding  in  the  Scotland  Circuit  Court  is  to  have 
a  decree  entered  on  its  records,  which  it  is  alleged  was  ren- 
dered by  said  court,  but  which  by  mistake  was  not  entered, 
as  rendered.  No  fraud  is  charged.  The  mistake  charged  is 
necessarilT  the  mistake  of  the  clerk  who  is  alone  authorized 
to  enter  the  decrees  of  the  court  upon  its  record.  The  pro- 
ceedingj  by  whatever  name  called,  is  simply  for  the  purpose 
of  aniendiiig  a  decree  of  that  court  duly  entered  of  record,  by 
correcting  an  alleged  clerical  mistake  therein.  That  the  court 
had  the  power  to  thus  correct  the  alleged  mistake,  is  well- 
settled  law.  [Hanly  v.  Dewes,  1  Mo.  16;  Gibson  v.  Chou- 
teau's Heirs,  45  Mo.  171;  Turner,  Ex.,  v.  Christy,  50  Mo.  145; 
Priest  V.  MrMaster,  52  Mo.  60;  Jillett  v.  Union  Nat.  Bank, 
56  Mo,  304;  Fletcher  v.  Coombs,  58  Mo.  430.]  But  it  is 
also  just  as  well  settled  by  a  long  and  uniform  course  of  de- 
cision in  this;  State,  that  such  a  mistake  can  not  be  established 
by  oral  erldnoce.  That  the  decree  of  a  court  of  general  juris- 
diction diily  entered  of  record  imports  verity,  and  can  not  be 
changed  or  altered  on  the  ground  of  clerical  mistake,  except 
by  evidence  contained  in  some  written  record,  minute  entry. 
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meinorandum  or  paper  in  the  case.  [Young  v.  Young,  165 
Mo-  630;  Railroad  v.  Holschlag,  144  Mo.  263;  Atkinson  v. 
Railroad,  81  Mo.  50;  Belkin  v.  Rhodes,  76  Mo.  643;  Ex.  Nat. 
Bank  v.  Allen,  68  Mo.  474;  State  ex  rel.  v.  Primm,  Judge, 
61  Mo.  166;  Robertson  v.  Neal,  60  Mo.  579;  Fletcher  v. 
Coombs,  supra.] 

The  facts  alleged  in  the  petition  are  only  those  upon 
which  might  have  been  predicated  an  application  h^  motion 
and  notice  for  the  same  relief,  by  an  order  for  an  entry  nunc 
pro  tun^^  and  the  rules  of  evidence  in  such  case  can  not  be 
changed  by  filing  a  petition  and  calling  it  a  bill  in  equity.  In 
any  view  of  the  case,  the  judgment  of  the  circuit  court  ought 
to  be  aflirmed,  and  it  is  so  ordered.     All  concur. 


YEAMAN  et  al.,  Appellants,  v.  LEPP. 

Division  One,  February  19,  1002. 

1.  Taxation:  sale:  subdivisions.  Whether  the  several  legal  subdi- 
visions of  the  land  were  assessed  as  one  tract  or  assessed  separately, 
the  sheriff,  at  a  sale  under  special  fieri  facias,  can  not  sell  the  land  as 
a  whole,  but  must  sell  it  by  subdivisions  and  can  sell  only  so  much  as 
is  necessary  to  satisfy  the  execution  and  costs,  and  if  he  sells  it  as  a 
whole,  the  sale  will  be  set  aside  on  a  direct  proceeding  in  equity. 

2.    :  :  :  PETITION:  PRESUMPTIONS.    Where  the  law 

requires  contiguous  land  owned  by  one  person  to  be  by  the  assessor 
consolidated  into  one  tract,  it  will  be  presumed,  in  the  absence  of 
averment  or  proof  to  the  contrary,  that  the  assessor  did  his  duty  and 
assessed  it  as  the  law  requires;  and,  hence,  in  an  equity  suit  to  set 
aside  the  sheriff's  sale,  in  the  absence  of  contrary  averments,  it  will 
be  presumed  that  the  judgment  and  fi^ri  facias  in  the  tax  suit  directed 
the  sheriff  to  sell  the  land  or  so  much  thereof  as  was  necessary  to 
satisfy  the  judgment,  execution  and  costs. 

3.  :  :  :  :  sufficient  allegations.  A  gen- 
eral averment  in  a  suit  to  set  aside  a  tax  sale,  that  a  sale  of  even  the 
smallest  subdivision  would  have  yielded  enough  to  have  paid  the  judg- 
ment and  costs,  is  made  sufficiently  specific,  on  demurrer,  by  further 


Digitized  by  VjOOQ IC 


r 


fi9  SUPREME  COURT  OF  MISSOURI, 

Yeaman  v.  Lepp. 

fiIli?(ri'tion8  that  show  that  the  amount  for  which  the  entire  tract  was 
«o]d  vras  more  than  seven  times  the  debt. 

4,   :  :  PROCEDURE  TO  SET  ASIDE.    A  Sale  of  land  under  fieri 

fantjx  for  taxes,  if  made  in  violation  of  the  statutory  requirements 
that  the  sale  shall  be  by  subdivisions,  can  not  be  attacked  collaterally. 
But  it  may  be  attacked  directly  by  the  proper  motion  at  the  proper 
tini^  in  the  court  that  rendered  the  judgment  and  while  the  matter 
is  ptiH  within  the  control  of  the  court,  or  then  or  afterwards  by  a  bill 
in  equity  to  set  the  same  aside. 

5.  — : : :  tender.    A  court  of  equity  will  not  set  aside 

B  tax  sale  except  upon  equitable  terms,  one  of  which  is  a  sufficient 
tender*  And  an  allegation  of  an  offer  to  pay  the  amount  the  defend- 
ant paid  for  the  land,  with  all  the  costs  and  expenses,  and  that  de- 
fendant refused  the  offer,  and  that  said  offer  is  again  made,  is  suffi- 
cient allegation  of  tender. 

Appeul  from  Jefferson  Circuit  Court. — Hon,  Frank  B. 
D earing,  Judge. 

Reteesed  and  remanded. 

WfiTren  D,  Isenberg  and  Joseph  0.  WiUiams  for  appel- 
lants. 

ri)  This  is  an  equity  case  and  the  issues  presented  in  it 
ml]  hi*  reviewed  by  this  court  as  chancellors.  Benne  v. 
SehTieelo,  100  Mo.  258;  McElroj  v.  Maxwell,  101  Mo.  308. 
(2)  Tbe  property  being  susceptible  to  division  and  being  one 
Init'f,  a  portion  of  one  section,  all  connected,  and  sued  on  as 
one  trart.  it  was  the  duty  of  the  sheriff  to  subdivide  the  land 
and  FcU  only  so  much  as  was  necessary  to  satisfy  the  judgment 
and  eosta.  R.  S;  1899,  sees.  3185  and  9375;  Kelly  v.  Hart, 
61  iTo.  4f)3;  State  ex  rcl.  v.  Yancy,  61  Mo.  397;  Bouldin  v. 
Ewart,  (\^  Mo.  330;  Gordon  v.  O'Neil,  96  Mo.  350;  Roth  v. 
Oalhert,  123  Mo.  21;  Carrigan  v.  Smith,  126  Mo.  304;  Holds- 
Wf*rth  V,  Shannon,  113  Mo.  508;  Rector  v.  Hart,  8  Mo.  448; 
Wirks  t%  Hammond  v.  Perry,  7  Mo.  346.  (3)  The  allega- 
tionB  are  to  be  taken  as  true  when  considered  on  demurrer. 
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The  property  was  worth  $800,  the  taxes  and  interest  $9.75, 
costs  $15.18,  or  not  to  exceed  $25.  The  property  in  a  body 
sold  for  $190,  this  of  itself  is  evidence  that  they  have  sold  six 
or  seven  times  the  property  required  or  authorized  at  law. 
That  the  property  would  sell  for  as  much  at  private  sale  as  a 
whole  as  at  private  sale  for  its  parcels  is  not  the  criterion. 
Gordon  v.  O'Neil,  96  Mo.  350;  Knoop  v.  Kelsey,  121  Mo. 
642;  Donham  V.  Hoover,  135  Mo.  210;  McKee  v.  Logan,  82 
Mo.  354.  (4)  There  is  no  innocent-purchaser  proposition  in 
this  case.  Holdsworth  v.  Shannon,  supra.  (5)  The  petition 
was  suflBcient  and  stated  a  good  cause  of  action  and  the  de- 
murrer should  have  been  overruled.  Kelly  v.  Hart,  61  Mo. 
463.  (6)  Appellants  were  not  required  to  tender  to  re- 
spondent the  amount  bid  at  any  time  in  law  or  equity,  but 
considering  for  the  sake  of  argument  that  they  were,  then  we 
say  the  petition  contains  allegations  of  such  tender  and  it 
alleges  there  was  a  tender  which  had  been  refused.  We  were 
not  required  to  tender  that  which  he  had  in  advance  refused. 
The  rule  of  caveat  emptor  applies  to  judicial  sales,  the  respon- 
dent should  be  reimbursed,  and  this  court  as  a  court  of  equity 
will  protect  him.  We  do  not  seek  to  do  him  injustice.  He 
shall  and  should  be  protected  in  his  outlay  in  accordance  with 
equity  as  administered  by  our  courts.  A  tender  without  de- 
posit of  money  stops  interest.  Landis  v.  Saxton,  89  Mo.  e375. 
The  rule  of  equity  is,  "who  seeks  equity  must  do  equity,"  and 
means  simply  this:  "Equity  on  equitable  terms."  These 
term?  are  imposed  as  the  price  of  decree.  No  tender  was 
necessary  at  any  time.  Whelan  v.  Reilly,  61  Mo.  565;  Kline 
V.  Vogel,  90  Mo.  237;  Diechman  v.  Diechman,  49  Mo.  167; 
Johnson  v.  Qalocks,  63  Mo.  App.  578;  Soap  Works  v.  Savers, 
55  Mo.  App.  16;  Harwood  v.  Diemer,  48  Mo.  App.  49.  (7) 
A  tax  sale  is  a  judicial  sale,  and  governed  by  same  law,  and 
the  tax  law  itself  directs  that  the  property  be  sold  or  so  much 
as  may  be  necessary — not  all  of  the  property.     R.  S.  1800, 
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sees,  3185  and  9375;  Welshear  v.  Kelly,  69  Mo.  343;  State 
ex  rel  v.  Sargent,  12  Mo.  App.  228. 

Kleinschmidt  d-  Repgy  for  respondent 

(1)  The  statutory  provision  that  the  sheriff  shall  sub- 
divide real  estate  offi  red  for  sale  under  execution,  is  merely 
directory.  Field  v.  Dortch,  34  Ark  399;  Eector  v.  Hart,  8 
Mo.  448;  Sheehan  v.  Stackhouse,  10  Mo.  App.  469;  Bouldin 
V.  Ewart,  63  Mo.  330;  Lewis  v.  Whitten,  112  Mo.  318.  (2) 
There  being  no  allt^nition  in  the  petition  that  the  real  estate 
in  question  was  as^sessed  and  sued  on  as  one  tract,  or  that  the 
lands  were  owned  hj  the  plaintiffs  as  tenants  in  common  or 
by  the  entirety,  each  forty-acre  tract  was  liable  for  its  own 
taxes  and  no  parcel  was  liable  for  the  taxes  of  any  other. 
State  ex  rel  v.  Sargeant,  12  Mo.  App.  228;  State  ex  rel.  v. 
Sargeant,  70  Mn,  557.  (3)  No  tender  of  the  amount  paid  by  the 
respondent  for  the  land  in  suit,  nor  the  costs  of  the  sheriff's 
deed  therefor,  was  tendered  to  him  by  the  appellants  before 
the  inj?titi)tioii  of  thi:?  Biiit,  nor  was  the  offer  made  in  the  peti- 
tion sufficient,  as  it  did  not'include  costs  of  the  sheriff's  deed 
and  costs  of  this  snit.  Alley  v.  Burnett,  134  Mo.  313;  Ross 
v.  Mortpige  Serurity  Co.,  101  Ala.  362;  Rogers  v.  Tindall, 
99  Tenn.  350;  21  Encyclopaedia  of  Pleading  and  Practice,  p. 
548.  (4)  Tlie  sheriff  is  a  necessary  party  defendant,  as  the 
jjetition  on  its  face  sought  to  impound  the  money  in  the  hands 
of  the  ehenff  jind  prayed  for  a  delivery  thereof  to  the  defend- 
ant as  part  of  the  offer  of  restitution  made  therein. 

MARSHALL,  J. — This  is  a  bill  in  equity  to  set  aside  a 
iheriif*s  deed  to  the  defendant,  made  under  a  special  fi.  fa. 
issued  upon  a  judgment  for  taxes,  amounting  to  $9.75,  and 
cestui  $15,18,  a?^sessed  against  the  south  half  of  the  northwest 
quarter,  and  snuthwest  quarter,  and  west  half  of  the  southwest 
quarter  of  the  northeast  quarter,  of  section  28,  township  39, 
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range  4  east,  in  Jefferson  county,  containing  two  hundred  and 
sixty  acres,  being  the  property  of  the  plaintiffs.  The  petition 
alleges  that  in  June,  1897,  the  plaintiffs  were  made  defend- 
ants in  a  tax  suit  filed  in  Jefferson  county  by  the  tax  collector 
of  that  county  to  recover  said  taxes  assessed  against  said  land; 
that  at  the  September  term,  1897,  a  judgment  was  rendered 
for  said  taxes  and  costs  and  foreclosing  the  lien  of  the  State 
upon  said  land  therefor;  that  on  October  7,  1897,  a  special 
execution  was  issued  to  the  sheriff  commanding  him  to  sell 
said  land,  or  so  much  thereof  as  was  necessary,  to  satisfy  the 
debt  and  costs;  that  the  sheriff  sold  the  said  land  to  defendant 
for  one  hundred  and  ninety  dollars  and  made  him  a  deed 
thereto,  imder  which  the  defendant  now  claims  the  land.  The 
petition  then  alleges  the  following: 

^TPlaintiffs  claim  that  said  land  is  reasonably  worth  th*^ 
sum  of  $800,  and  that  at  said  sale  of  said  land  the  sheriff 
wholly  violated  the  law  and  the  commands  of  the  execution  in 
this  respect,  that  he  did  not  offer  for  sale  the  said  land  in  its 
subdivisions,  or  in  any  natural  or  artificial  subdivision  of  the 
same;  and  plaintiffs  allege  that  any  one  of  said  natural  sub- 
divisions would  have  sold  for  more  than  enough  to  pay  said 
debt  and  costs,  leaving  remaining  for  these  plaintiffs  the  larger 
part  of  said  260  acres  of  land,  but  that  unmindful  of  his  duty 
to  these  plaintiffs  the  said  sheriff,  at  the  request  of  parties 
interested  in  the  sacrifice  of  plaintiffs'  land,  and  whollv  un- 
mindful of  the  commands  of  the  execution  and  his  dutv  to  the 
plaintiffs,  never  once  offered  said  land  in  smaller  divisions 
than  the  whole;  whereas  the  land  has  three  natural  subdi- 
visions, one  of  20,  one  of  80,  and  of  one  160  acres,  and  that 
the  said  80-acre  and  160-acre  subdivision  of  the  whole  could 
have  been  conveniently  divided  into  at  least  six  subdivisions 
of  40  acres  each,  and  so  sold,  but  the  said  sheriff  proceeded  to 
sell  the  whole,  thus  attempting  in  the  interest  of  parties  inter- 
ested in  acquiring  all  of  said  land,  to  confiscate  the  whole  c: 
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the  property  of  the  plaintiflfs  in  an  unlawful  and  illegal  way, 
for  about  one-quarter  of  its  reasonable  value,  but  for  which 
he  realized  on  said  illegal  sale  the  sum  of  $190,  or  about  seven 
timeB  the  taxes  and  costs,  or  the  amount  of  said  judgment 

'Tlaintiffs  show  that  there  is  now  in  the  hands  of  the 
aheriff  of  said  county  the  sum  of  $146.57,  the  proceeds  in 
excess  of  the  amount  of  said  judgment,  and  that  these  plain- 
tiffs have  refused  to  receive  the  same,  but  they  here  now  re- 
quest that  this  honorable  court,  by  its  order  have  the  same 
paid  into  this  court  to  await  the  final  disposition  of  this  suit; 
that  plaintiffs  have  offered  before  the  institution  of  this  suit 
to  reimburse  and  pay  the  said  defendant  Lepp  his  money,  costs 
and  expenses,  if  he  would  reconvey  said  property  to  plaintiffs, 
but  be  has  refused  so  to  do,  thus  persisting  in  carrying  out  the 
conspiracy  to  confiscate  the  whole  of  plaintiffs'  land  to  pay  a 
small  judgment  for  taxes,  and  showing  his  disposition  to  re- 
tain an  illegal  and  unjust  advantage  of  plaintiffs.  A  plat  of 
said  land  is  hereto  attached,  marked  'Exhibit  A,'  showing  the 
position  of  said  land,  and  the  subdivisions  of  the  same,  any 
one  of  which  would  have  sold,  as  plaintiffs  believe,  for  suffi- 
cient to  satisfy  and  discharge  said  debt  and  costs.  Plaintiffs 
here  now  offer  to  pay  to  said  defendant  Lepp  the  said  amount 
of  money  by  him  bid  for  said  land,  or  so  much  thereof  as  will 
be  necessary  in  addition  to  said  $146.57  to  equal  the  amount 
of  hia  bid,  $190. 

"Plaintife  show  that  they  had  no  knowledge  of.  said  sale, 
nor  as  to  the  time  or  place  when  the  same  was  to  be  sold,  until 
some  months  after  the  sale.  That  they  never  consented  to 
nor  requested  that  said  land  be  sold  in  a  body.  That  had  thev 
known  of  the  contemplated  sale  of  said  land  they  would  have 
directed  the  sale  of  said  land  in  tracts  or  subdivisions  as  the 
law  directs  and  contemplates.  That  plaintiffs  employed  at- 
torneys to  institute  these  proceedings  to  have  said  sale  set  aside 
as  soon  as  they  became  aware  of  the  facts. 

"Wherefore,  plaintiffs  pray  that  said  sale  be  set  aside; 
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that  said  deed  be  cancelled,  and  held  for  naught,  and  for  such 
other  orders  and  decrees  as  to  the  court  may  seem  equitable 
and  just  in  the  premises/^ 

The  defendant  demurred  to  the  petition,  generally,  be- 
cause it  did  not  state  facts  suiBcient  to  constitute  a  cause  of 
action  or  to  entitle  the  plaintiffs  to  the  equitable  relief  sought, 
and  specially,  because  it  did  not  allege  that  the  plaintiffs  had 
tendered  to  the  defendant,  before  the  institution  of  the  suit, 
the  amount  of  the  purchase  price  paid  by  the  defendant.  The 
circuit  court  sustained  the  demurrer,  the  plaintiffs  refused  to 
plead  further,  a  final  judgment  was  rendered  for  the  defend- 
ant on  demurrer,  and  the  plaintiffs  appealed. 


The  question  presented  for  adjudication  is  whether  the 
petition  states  a  cause  of  action.  The  plaintiffs'  contention 
is  that  "the  property  being  susceptible  to  division  and  being 
one  tract,  a  portion  of  one  section,  all  connected,  and  sued  on 
as  one  tract,  it  was  the  duty  of  the  sheriff  to  subdivide  the 
land  and  sell  only  so  much  as  was  necessary  to  satisfy  the 
judgment  and  costs."  On  the  contrary  the  defendant's  con- 
tention is  that  the  provision  of  the  statute  requiring  a  sheriff 
to  subdivide  real  estate  offered  for  sale  under  execution  is  only 
directory,  and,  further,  that  "there  being  no  allegation  in  the 
petition  that  the  real  estate  was  assessed  and  sued  on  as  one 
tract  or  that  the  lands  were  owned  by  the  plaintiffs"  [the  plain- 
tiffs are  Stephen  M.  Yeaman  and  Alice  A.  his  wdfe]  "as 
tenants  in  common  or  by  the  entirety,  each  forty  acre  tract 
was  liable  for  its  own  taxes  and  no  parcel  was  liable  for  the 
taxes  of  any  other."  And  in  support  of  the  special  demurrer 
the  defendant  claims  that  the  petition  does  not  state  that  the 
plaintiffs  tendered  to  the  defendant  the  cost  of  the  sheriff's 
deed,  amounting  to  two  dollars  and  fifty  cents. 

In  other  words,  the  plaintiffs  contend  that  the  land  con- 
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aisted  of  throe  legal  divisions,  of  one  hundred  and  sixty  acres, 
eighty  acres,  and  twenty  aere&j  respectively,  and  that  it  was 
asseased  as  one  tract^  and  was  sold  as  one  tract,  when,  accord- 
ing to  the  command  of  the  special  fi.  fa.  and  of  the  statute,  the 
gheriff  should  have  sold  each  legal  division  separately  and 
should  have  sold  only  so  much  as  was  necessary  to  satisfy  the 
debt  and  costs,  while  on  the  other  hand  the  defendant  contends 
that  there  is  no  allegation  in  the  petition  that  the  land  was 
assessed  as  one  tract,  that  each  forty  acres  was  liable  for  its 
own  taxes  and  that  no  parcel  was  liable  for  taxes  assessed 
against  any  other  pareeh 

In  either  view  the  result  is  that  the  circuit  court  erred 
in  sustaining  the  demurrer.  If  the  land  was  assessed  as  one 
tract  and  sold  as  a  whole,  the  sheriff  did  not  obey  the  com- 
mand of  the  fi,  fa.  nor  the  provision  of  the  statute,  and  sell 
only  so  much  as  was  necessary  to  satisfy  the  debt  and  costs, 
and  this  being  a  direct  attack  in  equity,  the  sale  must  be  set 
aside.  If,  on  the  other  hand,  each  forty  was  assessed  separ- 
ately and  was  only  liable  for  its  own  taxes,  then  each  forty 
should  have  been  sold  separately,  and  as  the  petition  charges 
that  this  was  not  done  hut  that  the  land  was  sold  as  a  whole 
(and  the  demurrer  admits  thi^  fact),  then  the  sheriff  acted 
lUcgallv  and  the  sale  must  be  set  aside. 

The  petition  doe?^  not  stuU-  whether  the  land  was  assessed 
as  one  tract  or  each  fractinnnl  part  of  the  section  separately, 
nor  does  it  state  what  the  form  of  the  judgment  was,  but  it 
does  state  that  it  was  sold  a^  tme  tract.  But  however  it  was 
assessed,  the  sheriflP  acted  emitniry  to  law  in  selling  it  in  bulk. 

The  Btatute  (f^ec.  T703.  E.  S.  1889)  provides  that:  "Each 
tract  of  land  or  lot  shall  bp  chargeable  with  its  own  taxes,  no 
matter  who  i^  the  a^mer,  nor  in  whose  name  it  is  or  was 
assessed."  Section  Y553,  Revised  Statutes  1889,  which  re- 
lates to  the  arranirenient  of  the  assessor's  books,  provides: 
'HVhen  any  person  shall  he  the  owner  or  original  purchaser  of 
^  section,  half  section,  quarter  section  or  half  quarter  section. 
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block,  half  block  or  quarter  block,  the  same  shall  be  assessed 
as  one  tract,  and  the  name  of  such  person  placed  opposite 
thereto,  the  lowest  numbered  range,  township,  section,  block, 
lot  or  survey  always  to  be  placed  first  in  the  land  list.'  The 
assessor  shall  consolidate  all  lands  owned  by  one  person  in  a 
section,  and  all  town  lots  owned  by  one  person  in  a  square  or 
block,  into  one  tract,  lot  or  call,  where  it  is  practicable;  and 
for  any  violation  of  this  section  in  unnecessarily  dividing  up 
the  same  into  more  tracts  than  one,  or  more  lots  than  one,  the 
county  court  shall  deduct  from  his  account,  for  making  the 
county  assessment,  ten  cents  for  each  tract  or  lot  not  so  con- 
solidated." Section  7559,  Eevised  Statutes  1889,  contains  the 
same  provisions.  Section  7664,  Eevised  Statutes  1889,  re- 
lating to  the  valuation  to  be  placed  on  property  provided: 
"The  assessor  shall  value  and  assess  all  the  property  on  the 
assessor's  books  according  to  its  true  value  in  money  at  the 
time  of  the  assessmenf;  and  all  other  personal  property  shall 
be  valued  at  the  cash  price  of  such  property  at  the  time  and 
place  of  listing  the  same  for  taxation.  Each  tract  of  land  and 
town  lot  shall  be  assessed  and  valued  separately;  but  all  land 
in  a  section  and  lots  in  a  square  or  block,  owned  by  one  person, 
which  are  contiguous,  or  which  can  be  consolidated  into  one 
tract,  lot  or  call,  shall  be  valued  as  one  tract,  lot  or  call,  as 
contemplated  in  section  7553." 

Section  7682,  Eevised  Statutes  1889,  regulating  suits  to 
collect  back  taxes  provides  that,  "all  lands  owned  by  the  same 
person  or  persons  may  be  included  in  one  petition  and  in  one 
count  thereof,"  etc 

Section  7683,  Eevised  Statutes  1889,  provides:  "The 
judgment,  if  against  the  defendant,  shall  describe  the  land 
upon  which  taxes  are  found  to  be  due;  shall  state  the  amount 
of  taxes  and  interest  found  to  be  due  upon  each  tract  or  lot, 
and  the  year  or  years  for  which  the  same  are  due,  up  to  the 
rendition  thereof,  and  shall  decree  that  the  lien  of  the  State  be 
enforced,  and  that  the  real  estate,  or  so  much  thereof  as  may  be 
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necessary  to  satisfy  such  judgment,  interest  and  costs,  be  said, 
and  a  special  fieri  facias  shall  be  issued  thereon,  which  shall 
be  executed  as  in  other  cases  of  special  judgment  and  execu- 
tion, ^ik1  said  judgment  shall  be  a  first  lien  upon  said  land,"  etc 

So  that,  the  provisions  of  section  7703,  providing  that 
each  tract  of  land  or  lot  shall  be  chargeable  only  with  its  own 
taxes,  must  be  read  and  construed  in  connection  with  section 
7553,  defining  what  constitutes  a  tract  or  lot,  and  with  section 
7664  which  requires  the  assessor  to  value  each  tract  or  lot,  as 
defined  by  section  7653,  separately,  and  with  sections  7682  and 
7*?SS,  which  govern  the  manner  of  bringing  suit  to  collect  back 
faxef*  aud  the  form  of  the  judgment  to  be  rendered,  and  the 
duty  of  the  sheriff  in  executing  the  special  fi.  fa. 

In  other  words,  section  7553  requires  all  land  owned  by 
the  same  person  in  the  same  section,  or  all  lands  so  owned  in 
the  same  block^  to  be  consolidated  and  treated  as  one  tract  or 
one  lot,  and  section  7564  requires  each  consolidated  tract  or 
lot  to  be  assessed  separately,  when  the  land  lies  in  the  same 
section  or  tlje  lots  lie  in  the  same  square  or  block,  and  if  they 
are  contiguous  or  can  be  consolidated  into  one  tract,  lot  or 
call  It  h  in  this  sense  that  the  terms  tract  or  lot  as  used  in 
section  7703  and  in  section  7683,  were  employed  by  the  law- 
maters  when  they  enacted  those  sections. 

Tlie  defendant's  contention  that  each  forty  acres  is  liable 
for  its  o\rn  taxes  is  therefore  untenable.  But  as  shown 
hereiBj  even  if  it  was  the  proper  construction  to  place  upon  the 
statute,  the  sale  in  the  case  at  bar  is  unlawful  because  the  260 
acres  were  sold  in  bulk  and  not  separately  as  forty-acre  tracts. 

The  land  in  controversy  lies  in  the  same  section,  is  con- 
tigiiniis,  eoiild  be  consolidated  into  one  tract  and  is  owned  by 
the  same  persons.  And  while  it  is  true  the  petition  does  not 
state  that  it  was  assessed  as  one  tract,  still  the  law  required  it 
to  be  so  assessed  and  listed,  and  it  will  be  presumed,  in  the 
absence  of  averment  or  proof  to  the  contrary,  that  the  officers, 
charged  with  the  assessment  and  collection  of  the  taxes,  did 
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their  duty  and  assessed  it  as  one  tract  [Lenox  v.  Harrison, 
88  Mo.  491;  Mathias  v.  O'NeiU,  94  Mo.  520;  Blodgett  v. 
Schaflfer,  94  Mo.  662;  Agan  v.  Shannon,  103  Mo.  661;  State 
ex  rel.  v.  Bank,  120  Mo.  161.] 

Hence,  the  petition  must  be  construed  as  charging  that  the 
two  hundred  and  sixty  acres  were  treated  as  one  tract  in  the 
assessment,  in  the  suit  for  taxes  and  in  the  judgment,  and  that 
the  judgment  and  special  fi.  fa.  commanded  the  sheriff  to  sell 
the  land  or  only  so  much  thereof  as  was  necessary  to  satisfy  the 
judgment,  interests  and  costs.  The  petition  charges,  and  the 
demurrer  admits,  that  it  was  not  necessary  to  sell  the  whole 
tract  to  satisfy  the  judgment,  which  was  for  only  $9.75,  and 
the  costs,  which  amounted  to  only  $15.18,  aggregating  $24.93, 
with  interest  from  September,  1897,  the  date  of  the  judg- 
ment, to  the  date  of  the  sale,  which  date  is  not  stated,  but  is 
alleged  to  have  occurred  before  this  suit  was  begun  on  Aug- 
ust 12,  1898;  and  it  further  alleges  that  the  sheriff  did  sell  the 
land  in  bulk,  and  that  it  brought  $190,  or  about  seven  times 
the  amount  of  the  judgment,  interest  and  costs,  and  that  the 
land  was  really  worth  $800.  The  petition  fmrther  charges 
that  the  land  was  easily  susceptible  of  division  and  sale,  either 
according  to  the  recognized  portions  of  the  section,  as  estab- 
lished by  the  United  States  surveys  and  recognized  by  chapter 
156,  Eevised  Statutes  1889,  in  which  the  three  parts  lay,  or 
into  even  smaller  subdivisions,  and  that  a  sale  of  even  the 
smallest  subdivision  would  have  yielded  enough  to  pay  the 
whole  amount  of  the  judgment,  interest  and  costs.  This  is  not 
only  sufficiently  averred,  but  the  amoimt  realized  at  the  sale 
shows  that  it  was  not  necessary  to  sell  the  whole  tract  in  order 
to  produce  enough  money  to  pay  the  judgment,  interest  and 
costs.  The  petition,  therefore,  clearly  stated  a  violation  of 
duty  by  the  sheriff  under  the  statute,  which  entitles  the  plain- 
tiflfe  to  have  the  sale  set  aside,  upon  terms. 

In  reaching  this  conclusion  the  case  of  State  ex  rel.  v. 
Sargeant,  76  Mo.  557,  has  not  been  overlooked.     That  case  is 
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dearly  distiiigiiishable  from  the  case  at  bar  in  this,  that  the 
judgment  was  against  each  lot  separately  and  the  fi.  fa.  com- 
manded the  sheriff  to  sell  each  lot  separately,  and  in  the  fur- 
ther particular  that  sections  7653  and  7556  do  not  apply  to 
the  city  of  St,  Louis  in  which  jurisdiction  that  case  arose,  and 
where  a  different  method  of  assessing  and  collecting  taxes  is 
provided  by  the  charter  of  that  city.  [Art.  5,  Charter,  St. 
Lonia,  p.  2112,  vol.  2,  R.  S.  1889.] 

Counsel  for  defendant  cite  Eector  v.  Hartt,  8  Mo.  448; 
Bouldin  V.  Ewart,  63  Mo.  330;  and  Lewis  v.  Whitten,  112 
Mo.  31 8 J  as  authority  for  the  claim  that  the  provision  of  the 
statutes  requiring  a  sheriff  to  subdivide  a  tract  of  land  sold 
under  execution  based  upon  a  general  judgment  or  upon  a 
special  judgment  for  taxes  is  only  directory,  and  contend  that 
the  failure  of  the  sheriff  to  comply  with  the  statute  in  this 
regard  does  not  render  the  sale  void,  or  affect  the  title  of  the 
purchaser.  Those  cases,  and  others  that  might  be  cited,  do 
hold  that  such  violation  of  duty  by  the  sheriff  does  not  render 
the  sale  void  so  that  the  title  conveyed  by  the  sale  can  be  at- 
tacked collaterally,  but  those  cases  also  hold  that  the  sale  may 
be  attacked  directly  either  by  a  proper  motion  at  the  proper 
time  in  the  court  that  rendered  the  judgment  and  while  the 
matter  k  still  within  the  control  of  the  court,  or  by  a  bill 
in  equity,  and  in  this  way  the  sale  may  be  set  aside.  This  is  a 
direct  proceeding  in  equity,  and  hence  is  within  the  rule. 

It  only  remains  to  consider  whether  the  petition  si^- 
dently  alleges  a  tender,  for  of  course  a  court  of  equity  would 
not  set  aside  the  sale  except  upon  equitable  terms.  The  alle- 
gation of  the  petition  is,  "that  plaintiffs  have  offered  before 
the  institution  of  this  suit  to  reimburse  and  pay  the  said  de- 
fendant Lepp,  his  money,  costs  and  expenses,  if  he  would  re- 
convey  said  property  to  plaintiffs,  but  he  has  refused  so  to 
do/'  And  it  further  offers  to  pay  Lepp  "the  amount  of  money 
by  him  bid  for  ?aid  land,  or  so  much  thereof  as  will  be  neces- 
sary m  addition  to  said  $146.57"  [which  is  the  balance  of  the 
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$190  bid  by  Lepp  at  the  sheriffs, sale  after  paying  the  judg- 
ment, interest  and  costs]  "to  equal  the  amount  of  his  bid  of 
$190."  This  is  not  a  direct  averment  of  a  tender  in  its  legal 
sense,  that  is,  an  offer  of  the  money,  but  it  does  allege  and 
offer  to  pay  the  amoimt  the  defendant  bid  and  paid  for  the 
land  with  all  his  costs  and  expenses,  and  that  the  defendant 
refused  the  offer,  and  it  renews  the  offer,  and  this  is  all  that 
is  necessary  in  equity.  [Whelan  v.  Reilley,  61  Mo.  565.] 
And  even  if  no  offer  was  so  made,  a  court  of  equity  has  power 
to  impose  the  terms  upon  which  it  will  lend  its  aid,  and  would 
require  the  amoimt  paid  to  be  refunded  as  a  condition  pre- 
cedent to  granting  the  relief.     [Kline  v.  Vogel,  90  Mo.  239.] 

It  is  further  contended  that  as  the  sheriff,  who  has  posses- 
sion of  the  $146.57,  balance  aforesaid,  is  not  a  party  to  this 
action,  the  court  can  not  order  that  sum  returned  to  the  de- 
fendant or  the  plaintiff  or  any  one  else.  But  this  does  not 
impair  the  power  of  the  court  to  set  aside  the  sale,  and  to 
require  the  plaintiffs  to  reimburse  the  defendant.  For  the 
court  could  impose  those  terms  upon  the  plaintiffs  and  it 
would  rest  with  them  to  produce  the  necessary  amount  of 
money.  If  the  fimds  in  the  hands  of  the  sheriff  were  not 
available  to  the  plaintiffs  for  the  reason  given  by  the  defend- 
ant, the  plaintiff  would  have  to  get  that  amount  from  other 
sources.  However,  as  this  case  must  be  retried,  the  plaintiff 
Aould  be  granted  leave  to  amend  by  making  the  sheriff  a  party 
defendant,  if  he  is  so  advised. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the 
petition  and  its  judgment  is  therefore  reversed  and  the  cause 
remanded  to  be  proceeded  with  in  accordance  herewith.  All 
concur. 
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MOELEY,  Appellant,  v.  HARRAH  et  aL 
Bivision  One,  February  19,  190d. 

1.  Setting  Aside  Deed:  misbepbesentations :  valxte  of  notibs.  Rep- 
resent itions  that  certain  wortMess  notes,  given  as  payment  for  real 
^tate,  were  secured  by  a  deed  of  trust  on  good  Jand,  tillable  and 
renting  for  $250  a  year,  whereas  in  fact  the  holder  knew  the  land  to 
be  worthless  and  the  title  notes  also,  justify  an  equity  court  in  setting 
A£id&  a.  deed  to  him. 

2.   ; :  :  SUFPBESSION  OF  TBUTH.    The  wiUful  and 

eoD?cioU3  suppression  of  the  truth  is  as  blameworthy  as  the  will- 
ful find  eonscious  expression  of  an  untruth. 

3.  ^^ :  : :  TRAN8FEB  OF  TITLE  TO  ANOTHER.    The  imme- 

diate transfer  of  title  to  another,  without  consideration  or  even 
knowledge  of  that  fact  by  the  grantee,  is  itself  evidence  that  the 
grantor  had  interpreted  his  action  in  obtaining  a  deed  to  the  real 
estate  by  representing  the  consideration  notes  to  be  good,  as  fraudu- 
!eiii  and  untruthful. 

Appeal  from  Clinton  Circuit  Court. — Hon.  A.  D.  Bvmes^ 

Judge. 

EBrEBSEB  kTSTD  REMANDED  (witJi  directions). 

Thos.  E.  Tumey  and  James  E,  Ooodrich  for  appellant 

(1)  There  is  no  question  of  an  innocent  purchaser. 
Holdsworth  v.  Shannon,  113  Mo.  525.  (2)  Inadequacy  is  not 
a  question  in  the  case.  The  plaintiff  has  received  nothing  for 
hia  equity  in  the  Cameron  property.  The  deeds  read  in  evi- 
dence sho^v  beyond  question  that  Clark  had  not  a  shadow  of 
title  to  the  land  described  in  the  deed  of  trust  Clark  can  not 
be  foimdj  is  unknown  to  every  one;  and  the  notes  are  assigned 
^rithoiit  recourse  both  by  the  payee  and  by  Jennie  L.  Harrah. 
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(3)  The  plaintiff  is  not  chargeable  with  negligence  or  want 
of  diligence.  The  land  and  the  records  were  two  hundred 
miles  away  and  not  accessible  by  railway.  The  abstract  shown 
to  the  plaintiff  was  accompanied  with  a  statement  by  the  de- 
fendant Harrah,  that  he  had  had  it  examined  by  a  lawyer, 
naming  him,  and  that  the  lawyer  said  the  title  was  all  right. 
He  had  the  same  right  to  rely  upon  this  as  upon  either  of  the 
other  representations.  Caldwell  v.  Henry,  76  Mo.  264;  Lang- 
don  V.  Green,  49  Mo.  363;  Wannell  v.  Kem,  67  Mo.  478; 
Bailey  v.  Smock,  61  Mo.  213;  Brownlee  v.  Hewett,  1  Mo.  App. 
360.  The  plaintiff  had  known  the  defendant  but  one  day, 
but  an  acquaintance  of  long  standing  had  introduced  him  as  a 
retired  merchant,  'Tionest  and  a  nice  man  to  trade  with.'' 
That  the  acquaintance  was  to  receive  $26  from  the  retired  mer- 
chant for  this  service  (he  performed  no  other)  was  unknown  to 
the  plaintiff.  Plaintiff  says  that  he  would  not  have  traded 
with  the  defendant  if  he  had  not  exhibited  the  notes,  deed  of 
trust  and  abstract,  and  if  these  had  not  seemed  to  be  regular. 
The  fact  that  the  defendant  had  and  exhibited  these,  coupled 
with  the  certificate  of  character  given  by  Meservey,  fully 
justified  the  plaintiff  in  relying  upon  the  representations  of  the 
defendant  Herman  v.  Hall,  140  Mo.  270;  Eichards  v.  See, 
71  Mo.  App.  274.  According  to  the  plaintiff  and  Burr,  the 
defendant's  statements  as  to  the  title,  the  quality  and  the  rental 
of  the  land  were  all  without  qualification;  and  while  he  told 
the  plaintiff  that  he  had  never  seen  the  land,  this  statement 
alone  does  not  qualify  the  previous  representations  as  to  the 
quality,  and  certainly  does  not  affect  the  representations  as  to 
the  title  and  the  price  at  which  the  land  was  being  rented. 
Florida  v.  Morrison,  44  Mo.  App.  629;  King  v.  Paint  and 
Glass  Co.,  44  Mo.  App.  111. 

Joseph  Barton  and  William  Henry  for  respondents. 

VAIXIANT,  J. — This  is  a  suit  in  equity  to  set  aside  a 
deed  from  plaintiff  to  defendant,  J.  C.  Harrah,  conveying  cer- 
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tain  real  estate  in  the  town  of  Cameron,  on  the  ground  that 
the  deed  was  obtained  by  fraudulent  misrepresentations.  There 
was  a  finding  and  judgment  for  the  defendants  in  the  circuit 
court,  and  the  plaintiff  appeals. 

The  evidence  shows  that  the  plaintiffs  property,  con- 
sisting of  a  house  and  two  lots  in  Cameron,  was  worth  about 
$1,600;  that  having  expressed  a  desire  to  sell,  he  was  ap- 
proached by  a  real  estate  agent  named  Meservey  who  intro- 
duced him  to  defendant  Harrah  as  one  litely  to  buy.  Nego- 
tiations between  Harrah  and  the  plaintiff  ended  in  plaintiff's 
deeding  to  Harrah  the  property  for  the  consideration  of 
$1,500,  acknowledgment  of  payment  was  expressed  in  the 
deed,  the  conveyance  being  made  subject  to  a  mortgage  on  the 
property  of  $700,  which  Harrah  assumed  to  pay  as  part  of 
the  consideration.  The  $1,600  was  in  fact  not  paid  in  cash 
but  by  the  assumption  of  the  $700  mortgage  and  the  transfer 
to  plaintiff  of  a  note  for  $500  and  three-fifths  of  another 
$500  note  owned  by  Harrah's  wife.  These  two  $600  notes 
were  a  part  of  a  $2,000  deed  of  trust  incumbrance  on  240  acres 
of  land  in  Camden  county.  At  the  time  the  trade  was  made, 
one  of  the  $500  notes  was  given  to  the  plaintiff  and  one 
placed  in  the  hands  of  a  third  person  to  be  collected,  $300  of 
the  proceeds  to  be  delivered  to  plaintiff  and  $200  to  Harrah; 
the  remaining  $1,000  note  was  retained  by  Harrah.  It  turned 
out  that  the  notes  were  entirely  worthless  and  the  plaintiff  has 
received  nothing  for  his  property.  The  question  of  fact  as  to 
the  representations  made  by  defendant  Harrah  depends  chiefly 
though  not  entirely  on  the  testimony  of  the  plaintiff.  He 
testified  that  Harrah  told  him  that  the  $2,000  note  represented 
a  loan  of  that  amount  made  on  the  Camden  county  land,  that 
it  was  imder  cultivation  and  was  at  that  time  rented  for  $250 
a  year;  part  of  it  was  valley  land  and  the  rest  valuable  timber, 
that  the  title  was  perfect,  that  he  had  had  it  examined  by  a 
lawyer  who  pronounced  it  good.  The  fact  developed  that  the 
land  was  of  very  little  value,  not  imder  cultivation,  scarcely 
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BBSceptible  of  it,  and  not  rented  at  all;  the  grantor  in  the 
deed  of  tmst  and  maker  of  the  notes  had  no  title  and  was  him- 
self maknown  to  any  one  who  testified  in  the  case.  The  nego- 
tiations began  on  Jime  8,  1898,  and  the  trade  was  closed  the 
next  day.  Dnring  the  negotiations,  on  the  ninth  of  June, 
Harrah  showed  the  plaintiff  the  deed  of  trust  and  notes,  and 
a  paper  containing  a  description  of  the  land,  also  a  paper 
which  is  spoken  of  in  the  testimony  as  an  abstract  of  title. 
What  the  contents  of  the  abstract  were,  or  by  whom  made, 
does  not  appear  as  it  was  no't  produced  at  the  triaL  At  that 
time  the  plaintiff  stated  that  he  would  take  time  to  investigate 
the  title,  but  Harrah  told  him  that  the  trade  would  have  to  be 
made  then  or  not  at  all,  because  he  was  going  to  Kansas  City 
that  evening.  Then  they  went  to  the  office  of  another  real 
estate  agent,  a  Mr.  Cornish  whom  plaintiff  requested  to 
examine  the  papers,  and  he  did  so,  and  said  the  papers  were 
regular,  thereupon  the  trade  was  concluded.  One  $500  note 
and  the  deed  of  trust  were  given  to  plaintiff,  one  note  left  with 
Cornish  for  collection,  the  defendant  Harrah  retaining  the 
abstract  and  the  remaining  $1,000  note.  Two  day^  after- 
wards Harrah  conveyed  the  property  by  deed  to  defendant 
Kenner,  but  the  conveyance,  according  to  Kenner's  testimoijv, 
was  without  consideration,  and  really  without  his  knowledge 
or  consent  at  the  time  it  was  made.  Harrah  in  his  testimony 
denied  that  he  made  any  representations  as  to  the  title  or  the 
land.  He  testified  that  he  told  the  plaintiff  he  knew  nothinrr 
about  either,  that  he  had  taken  the  notes  in  trade  for  a  stock 
of  goods,  and  believed  them  to  be  good,  but  that  the  plaintiff 
must  take  the  risk  himself.  He  said  he  told  him:  ^^ow 
when  I  make  a  deal  of  this  kind  I  try  to  make  it  all  right  and 
I  will  sign  the  papers  over  to  you  just  as  I  got  them;  they  were 
signed  over  to  me  without  recourse  and  I  will  do  the  same. 
I  wouldn't  be  responsible  for  anything.  I  said:  T  have  got 
$1,200  back,  besides  your  $800,  and  if  I  can  lose  the  $1,200 
you  can  lose  the  $800  ?     I  know  nothing  about  it  only  by  the 
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papers  and  if  you  trade  you  will  have  to  trade  this  evening 
because  I  am  going  to  Kansas  City  this  evening/  "  He  ad- 
mitted that  he  told  plaintiff  he  had  had  a  lawyer  in  Gallatin  to 
go  over  the  papers  and  that  the  lawyer  said  everything  was  all 
right  and  also  that  he  gave  the  plaintiff  a  written  description 
of  the  land  which  contained  the  representations  plaintiff 
charges  he  had  made.  He  said:  '1  told  him  nothing  about 
the  value  of  the  land  and  its  quality;  that  I  didn't  know  any- 
thing about  it  aside  from  the  description.  I  gave  the  descrip- 
tion to  Morley  and  I  suppose  he  kept  it;  he  started  off  with 

it I  told  him  I  knew  nothing  about  the  land  renting  for 

$250,  but  that  the  description  said  it  was  rented  for  some 
amount  of  that  kind.  I  made  no  such  statement  to  him.  It 
was  only  from  them  papers  he  got  it,  that  description."  There 
was  testimony  showing  that  shortly  before  this  trade  Harrah 
had  attempted  to  trade  the  same  notes  to  a  Mr.  Burr,  who  lives 
in  Cameron,  for  a  farm,  and  in  doing  so  told  Burr  that  the 
notes  were  well  secured,  that  it  was  good  tillable  land  and 
rented  for  $250. 

It  was  also  shown  by  the  deposition  of  Judge  J.  B.  Ma- 
lone  that  in  the  early  part  of  1898,  Harrah  was  talking  to 
him  about  his  indebtedness  growing  out  of  his  business  in  Chil- 
licothe  and  his  inability  to  pay,  and  witness  suggested  that  he 
sell  these  notes  for  that  purpose,  but  Harrah  said  the  notes 
were  worthless.  Harrah  was  present  when  that  deposition 
was  being  taken,  and  at  the  conclusion  the  plaintiff  called  him 
to  the  witness  stand  and  he  was  sworn  but  refused  to  testify. 
At  the  trial  he  testified  that  this  conversation  with  Judge  Ma- 
lone  was  two  or  three  months  after  the  trade  in  question. 

Upon  weighing  the  evidence  in  the  case  we  can  not  doubt 
that  the  plaintiff's  is  the  true  version  of  the  transaction.  It  is 
perfectly  clear  from  the  evidence  that  the  defendant  Harrah 
knew  that  the  notes  were  worthless  and  he  knew  the  plaintiff 
did  not  know  it  He  testified  that  his  conversation  with  Judge 
Malone  was  two  or  three  months  after  the  trade  and  that  he 
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had  in  the  meantiine  discovered  the  truth.  But  his  conduct 
in  refusing  to  testify  in  the  presence  of  the  witness  looks  badly 
and  justifies  an  adverse  conclusion.  He  not  only  knew  that 
the  notes  were  worthless  and  that  the  man  he  was  trading  with 
did  not  know,  but  he  also  knew  that  by  his  conduct,  if  not  by 
his  words,  he  led  his  adversary  in  the  trade  to  believe  that  the 
notes  were  valuable.  He  said  he  made  no  such  representa- 
tions but  he  admits  that  he  gave  the  plaintiff  what  purported 
to  be  a  written  d^cription  of  the  land  which  contained  the  rep- 
resentations and  the  information  on  which  he  knew  the  plain- 
tiff relied.  There  was  no  difference  in  the  natural  effect  pro- 
duced on  the  mind  of  the  man  he  was  dealing  with,  whether 
he  used  words  or  writings  or  symbols  and  there  is  no  difference 
in  law  in  the  consequence.  He  kney  that  by  thos^  papers,  in 
connection  with  what  he  said  and  did,  he  was  inducing  the 
plaintiff  to  believe  that  he  was  giving  him  well-secured  notes 
and  he  knew  that  the  plaintiff  had  had  no  opportunity  to  learn 
the  contrary  at  the  time  the  trade  was  closed.  He  testified 
that  at  the  date  of  the  trade  he  knew  nothing  about  the  char- 
acter of  the  land  or  about  the  title  of  the  grantor  in  the  deed 
of  trust  He  testified  also  that  he  had  been  in  business  in  Chil- 
licothe  and  had  sold  out  his  stock  of  goods  taking  these  notes  in 
payment  The  particulars  of  that  transaction  are  not  in  evi- 
dence, but  he  leaves  the  inference  that  he  took  them  at  their 
face  value  and  gave  the  equivalent  without  knowing  anything 
about  them.  Wheth^  he  was  misled  in  that  transaction  by 
false  representations  we  are  not  informed,  but  when  the  trade 
in  this  case  was  made  he  had  had  plenty  of  time  to  learn  the 
truth,  and  it  is  hardly  believable  that  he  continued  to  confide 
in  misrepresentations  if  there  were  such  and  hold  the  notes, 
which,  judging  from  the  testimony  of  witness  Malone,  consti- 
tuted no  inconsiderable  proportion  of  his  assets,  without  mak- 
ing any  inquiry  about  them. 

The  circumstances  corroborate  the  testimony  of  the  wit- 
ness last  named  and  justify  the  conclusion  that  Harrah  did 
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know'  tbe  truth  when  he  made  this  trade  and  if  he  told  the 
plaintiffj  as  he  says  he  did^  that  he  knew  nothing  about  it,  he 
made  a  iriii^statenieijt  and  it  was  as  effective  in  fact  and  as  vi- 
cious in  law  fis  if  he  had  made  the  statements  that  plaintiff  says 
he  made.  The  wiUful  and  conscious  suppression  of  the  truth 
under  such  circumstances  is  as  blameworthy  as  the  willful  and 
conscious  expression  of  an  untruth. 

The  fact  that  immediately  after  this  trade  he  attempted 
to  pass  the  title  to  defendant  Kenner,  also  looks  badly.  The 
purpose  of  that  deed  ii  very  apparent  and  shows  how  the  de- 
fendant Harrah  himself  interpreted  his  own  conduct  in  obtain- 
ing the  deed  from  the  plaintiff. 

The  preponderance  of  the  evidence  on  all  the  issues  is 
xvitli  the  plaintiff  and  he  is  entitled  to  the  relief  prayed. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
circuit  court  wath  directions  to  take  an  account  to  ascertain  the 
amount  of  the  tquU  of  the  property  in  the  town  of  Cameron 
received  hy  defendant  J,  C.  Harrah  less  taxes  and  cost  of  in- 
surance and  repair?  if  any  paid  by  him  and  enter  a  decree  in 
confonnity  with  the  prayer  of  the  plaintiff's  petition  cancelling 
the  deetl  from  plaintiff  rmd  wife  to  defendant  J.  C.  Harrah 
described  in  the  petition  d:ited  June  9,  1898,  and  the  deed  from 
Harrah  to  defendant  Kenner  mentioned  in  the  petition  dated 
iTnue  13,  1808,  and  reinvesting  the  title  to  the  property  in 
tho^e  deed*^  described,  in  the  plaintiff,  and  render  judgment  in 
Im  favor  against  ilefendant  J.  C.  Harrah  for  the  net  amount 
cif  rents  ascertiiined  by  the  accounting  as  above  indicated,  and 
judgment  against  all  the  defendants  for  costs  of  suit.  All  con- 
cur. 
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EOSE  ▼.  SMITH  et  al.,  Appellants. 

Bivisioii  One,  Febmarj  19,  190d. 

Homestead:  insolveitot:  sale  ob  mostgaqb.  The  head  of  a  family 
whether  he  be  solvent  or  insolvent,  may  deed  his  homestead  to  his  wife 
and  she  may  deed  it  to  her  brother,  and  his  creditors  can  not  impeach 
the  transfer,  as  having  been  made  in  fraud  of  their  rights,  for  having 
no  claim  upon  the  homestead  no  transfer  thereof  can  impair  their 
rights.  Such  transfer  carries  a  good  title,  no  matter  what  motive 
actuated  it. 


167        81 

171     »690 

99a  «707 


;  SAUB:  PABT  INVE8TMEITT  OF  PROCEEDS.  A  homesteader  may 
Ben  one  homestead  and  with  the  proceeds  acquire  another,  and  the 
new  homestead  will  be  exempt  from  execution  as  fully  as  the  former 
one.  And  where  a  part  only  of  the  proceeds  of  such  homestead  was 
invested  in  such  new  homestead,  it  is  pro  tanto  exempt  from  execu- 
tion, and,  hence,  a  judgment  which  seeks  to  subject  the  whole  to  exe- 
cution, can  not  stand. 


.  :  :  REINVESTMEWT:  idxiNG  PROCEEDS.  The  home- 
steader, by  one  contract,  as  an  entirety,  agreed  to  buy  a  homestead 
in  town  for  $1,100,  and  a  livery  stable  for  $1,370,  and  then  mortgaged 
his  country  home^stead  for  $1,500,  and  immediately  moved  into  the 
town  house,  and  paid  for  the  livery  stable,  and  with  the  remaining 
$130  and  money  realized  from  the  sale  of  his  stock  and  farming  imple- 
ments paid  the  purchase  price  of  the  town  house.  Held,  that,  the 
contract  for  the  purchase  of  the  two  being  an  entirety,  a  court  of 
equity  will  not  subject  the  new  homestead  to  the  payment  of  the 
balance  due  after  foreclosure  of  the  mortgage  on  the  country  home- 
stead, but  will  hold  that  the  new  homestead  was  acquired  by  the  pro- 
ceeds arising  from  the  sale  of  the  former  one. 

,     :  MORTGAGE:  EQIJITY  OF  REDEMPTION:  NEW  HOMESTEAD.  Where 

the  mortgagor  abandons  his  occupancy  of  the  land  mortgaged,  and  es- 
tablishes a  new  homestead  in  other  property,  it  will  not  be  held,  on 
the  theory  that  a  deed  of  trust  is  only  a  lien  and  not  a  sale,  that  the 
mortgagor  still  has  a  homestead  in  the  equity  of  redemption.  The 
sale  of  the  old  homestead  and  the  investment  of  the  proceeds  in  the 
new  may  be  by  mortgage  or  deed  of  trust  on  the  old. 
Vol  167  mo— 6 
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J.  D.  HosMler  for  appellants. 

(1)  Ko  disposition  a  debtor  may  make  of  a  homestead 
or  other  exempt  property  can  be  fraudulent  as  to  creditors. 
It  is  no  ojucern  of  creditors  what  he  does  with  the  exempt 
property.  The  creditor  has  no  claim  thereon  and  a  general 
judgment  cotustitutes  no  lien  thereon,  and  a  sale  of  the  same 
coDYcys  a  good  title  free  from  the  claims  of  the  grantor's 
creditors  ^-hether  reduced  to  judgment  or  not  Vogler  v. 
Montgomery,  54  Mo.  577;  State  v.  Diveling,  66  Mo.  376; 
Davis  V,  Land,  SS  Mo.  436;  Holland  v.  Kreider,  86  Mo.  59; 
KeDdall  Y.  Powers,  m  Mo.  142;  Bank  v.  Guthrey,  127  Mo. 
193;  Crcedi  v.  CLilders,  156  Mo.  338;  Brewing  Ass'n  v. 
Howard,  150  Mo.  450;  Buck  v.  Ashbrook,  59  Mo.  200;  Bar- 
tels  V.  Kinnonger,  144  Mo.  370.  (2)  Proceeds  of  one  home- 
stead put  ijitn  Bnnther,  and  followed  by  an  abandonment  of 
the  first  one,  and  an  occupancy  of  the  second  one,  makes  the 
second  homestead  cxi?mpt  against  all  debts  not  older  than  the 
date  of  the  record  of  \he  deed  to  the  first  one  or  the  acquisi- 
tion of  title  hy  inheritance  thereto.  Sec.  3623,  E.  S.  1899; 
Berlin] RH  v.  Movers!,  75  Mo.  333;  Farra  v.  Quigly,  57  Mo. 
2^^4;  Bnrnes  v.  Banprprt,  92  Mo.  167;  Smith  v.  Enos,  91 
Mo.  fiTP:  PrPatli  Y.  T>ale,  84  Mo.  349;  Goode  v.  Lewis,  118 
Mo,  357 :  ^\ilck(?  y.  Byrd,  131  Mo.  682.  (3)  The  home- 
stead riglif?  of  Smith  and  his  wife  are  in  no  manner  affected 
by  his  coTiYpyanee  of  the  Center  residence  to  her.  Such  a 
etinYeyflTiee  bein.!?  of  the  homestead  could  not  be  fraudulent, 
neither  wr^ild  it  in  the  least  alter  their  homestead  rights  as 
against  the  plainfiff^!^  debt.  A  husband  may  have  a  home- 
etead  in  real  f^tate.  tlie  title  to  which  is  vested  in  the  wife. 
Casler  r.  Gvu\\  151)  Mo.  588;  Kendall  v.  Powers,  96  Mo. 
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142 ;  Eichter  v.  Bohnsack,  144  Mo.  616 ;  Bartels  v.  Kinnen- 
ger,  supra.  (4)  It  may  be  argued,  on  behalf  of  respondent^ 
that  because  the  identical  dollars  which  were  realized  out  of 
the  $1,500  incumbrance  placed  on  their  first  homestead  were 
not  used  in  paying  for  the  second  one,  therefore  it  was  not 
procured  with  the  proceeds  of  the  first.  Still,  in  conformity 
with  the  general  tendency  of  the  courts,  the  same  liberal  con- 
struction in  favor  of  the  homesteader  should  be  given  in  this 
ease.  Without  the  $1,500  derived  from  the  deed  of  trust 
conveyance  of  the  first  homestead  the  second  one  could  not  have 
been  paid  for.  The  fact  that  the  homesteader  may  have  used 
other  money  with  which  to  pay  for  his  new  homestead  instead 
of  the  identical  money  borrowed  from  the  incumbrance  placed 
on  the  first  one,  was  simply  a  matter  of  convenience,  and  does 
not  alter  the  fact  that  he  abandoned  the  first  for  the  second. 
There  is  no  question  but  that  a  deed  of  trust  is  such  a  dispo- 
sition of  the  homestead  as  is  contemplated  by  the  statute, 
section  3623,  Revised  Statutes  1899.  The  giving  of  a  deed 
of  tnist  on  the  homestead  cuts  off  all  rights  of  the  grantors 
in  such  conveyance  against  a  purchaser  under  a  trustee's  sale 
thereunder.  Markwell  v.  Markwell,  157  Mo.  326;  Kopp  v. 
Blessing,  121  Mo.  391. 

Roy  &  Hays  and  Ed.  L.  Alford  for  respondent. 

(1)  The  execution  by  Smith  and  wife  of  the  deed  of 
trust  on  their  interest  in  the  Pike  county  farm  was  not  a  "sale 
or  other  disposition  of  such  prior  homestead"  as  provided  by 
section  3623,  Revised  Statutes  1899.  Said  deed  of  trust  was 
to  secure  a  note  for  $1,500  due  one  year  after  the  date  thereof. 
The  condition  thereof  was  not  broken  until  one  year  after  the 
execution  thereof.  Regardless  of  whether  the  $1,500  debt  was 
the  full  value  of  said  homestead,  the  defendants,  after  the^ 
execution  of  the  deed  of  trust,  were  still  owners  of  a  home- 
stead in  said  farm  as  before.     Dickerson  v.  Bridges,  147  Mo. 
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235;  lladterson  v.  Railroad,  72  Mo.  342;  Woods  v.  Hilde- 
brand,  40  Mo.  284;  Logan  v.  Railroad,  43  Mo.  App.  75;  Fisher 
V,  Johnson,  51  Mo.  App.  162.  It  has  been  repeatedly  held  in 
this  State  that  after  the  execution  of  a  mortgage  on  the  home- 
steady  the  mortgagee  is  entitled  to  a  homestead  in  the  equity  • 
of  redtjiiption,  and  it  is  not  lost  until  a  foreclosure  of  the 
mortgage.  State  ex  reL  v.  Neason,  88  Mo.  222;  Elstroth 
V.  Young,  83  Mo.  App.  253;  Pearman  v.  McKee,  79  Mo. 
App.  210;  Meyer  v.  Nickerson,  101  Mo.  184;  Casebolt  v. 
Dunalil^oiij  67  Mo.  308.  As  the  defendants,  after  the  execu- 
tiDii  of  tiie  deed  of  trust,  still  had  a  homestead  in  the  farm, 
tliej  could  not  have  a  homestead  in  the  money  borrowed  from 
Ruse  or  ill  any  property  purchased  with  it.  (2)  The  $1,500 
borrowed  from  Rose,  for  which  the  deed  of  trust  was  given, 
w  as  not  used  by  the  defendants  to  pay  for  the  property  in  con- 
troversy. The  defendants  say  that  $1,100  of  it  was  used  for 
thiit  purpose,  but  they  are  thoroughly  contradicted  by  other 
evidence,  as  follows.  The  books  of  the  bank  at  Curry ville 
sliow  deposit  of  $1,500  to  credit  of  Smith  on  the  day  of  execu- 
tion of  deed  of  trust.  Briggs  says  that  Smith  paid  him  for 
a  livery  stable  with  a  check  on  Bank  of  Curryville  for  $1,370 
in  ad 'lit  ion  to  $5  cash  previously  paid.  This  payment  was 
made  three  or  four  weeks  before  the  deed  for  the  house  in 
controversy  was  made  to  the  Smiths.  The  statement  of  de- 
fendnnt  Smith's  account  with  the  Bank  of  Curryville  shows 
that  In?  Imd  no  other  money  in  that  bank  at  the  time  of  the 
pnrcliasc  of  the  livery  stable  except  the  $1,500  borrowed  from 
Rose.  The  house  and  lot  in  controvert  were  purchased  on 
Hay  9,  1892,  several  days  after  all  the  money  in  Bank  of 
Ciirrv ville  had  been  paid  out  by  Smith,  so  that  not  a  dollar  of 
tJic  St^.'iOO  went  into  the  house  and  lot  This  fact  is  virtually 
eoneeded  by  appellant,  and  the  contention  is  made  that  a 
liberal  construction  of  the  statute  will  support  the  claim  of 
home^teaid,  in  this  case.     Such  would  not  be  a  liberal  construc- 
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tion  but  a  repudiation  of  the  statute.     Casebolt  v.  Donaldson, 
supra. 

MAESHALL,  J.— In  1892,  K  C.  Smith  and  wife 
owned  four-sevenths  interest  in  two  hundred  and  five  acres 
of  land  in  Pike  county.  The  wife  owned  one-seventh  by 
inheritance,  and  the  husband  three-sevenths  by  purchase.  The 
value  of  their  interest  was  $1,500.  It  was  the  homestead  of 
the  family.  Smith  and  wife  mortgaged  the  homestead  to  the 
plaintiff  for  $1,500.  Then  Smith  purchased  a  livery  stable 
and  a  house  in  the  town  of  Center,  Balls  county.  The  house 
was  worth  $600  to  $1,000,  and  stood  upon  a  lot  262  feet  by 
90  feet.  The  contract  for  the  livery  stable  and  the  house  was 
an  entirety,  and  five  dollars  earnest  money  was  paid  to  bind 
it  The  livery  stable  was  priced  at  $1,375,  and  the  house  at 
$1,100.  Smith  stated  to  Eose  that  he  was  borrowing  the 
$1,500  to  buy  the  livery  stable.  The  loan  was  made  on  April 
2, 1892.  On  April  5,  Smith  paid  $1,370  for  the  livery  stable 
and  received  a  deed  for  it.  The  five  dollars  earnest  money 
was  applied  to  make  up  the  difference  between  the  $1,370  paid, 
and  the  $1,375,  the  agreed  price.  This  $1,370  was  paid  out 
of  the  $1,500  borrowed.  This  left  $130  of  the  $1,500  so 
borrowed.  To  this  $130  Smith  added  the  money  he  received 
from  the  sale  of  some  stock  and  farm  implements,  and  on 
May  9,  1892,  he  paid  for  and  received  a  deed  to  the  house. 
Smith  thereupon  abandoned  his  homestead  on  the  farm  and 
moved  into  the  town  house  and  established  his  homestead 
thereon,  and  has  continued  to  use  and  occupy  it  ever  since. 
In  1894,  Smith  conveyed  the  new  homestead  to  his  wife.  In 
1S96,  the  $1,500  loan  on  the  farm  having  matured  and  Smith 
being  unable  to  pay  it,  the  plaintiff  foreclosed  the  deed  of  trust 
and  became  the  purchaser  for  $1,250.  After  crediting  that 
sum  on  the  debt  of  $1,500  and  the  interest  due,  he  brought 
niit  for  the  deficit  and  obtained  a  judgment  for  $700.  Under 
this  judgment,  he  levied  upon  the  new  homestead,  had  it  sold 
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imder  exeeution  and  became  the  purchaser  for  $5.  The  day 
before  the  judgment  for  the  deficit  was  rendered,  Smith  and 
wife  sold  the  new  property  to  Mrs.  Smith's  brother,  the  de- 
feiKlant  Oglo,  The  consideration  was  two  hundred  dollars 
that  Ogle  had  loaned  his  sister,  Mrs.  Smith,  and  four  hundred 
and  fifty  dulkrs  in  cash.  The  plaintiff  then  brought  this 
proceoding  in  equity  and  asked  that  the  deeds  from  Smith  to 
hiri  wift'  and  from  Mrs.  Smith  to  Ogle  be  declared  fraudulent, 
and  be  ^et  aside,  and  for  possession  of  the  property,  etc.  The 
eirciiit  pinin  rendered  judgment  as  prayed,  and  the  defendants 
apijealed. 

L 

Tho  head  of  a  family'may  sell  or  mortgage  his  homestead, 
whether  he  be  solvent  or  insolvent,  and  his  creditors  can  not 
iiTipf  ach  t!ie  sale,  for  having  no  claim  upon  the  homestead 
their  rights  nre  not  impaired.  [Bank  v.  Guthrey,  127  Mo. 
i  e,  193 ;  Qreech  v.  Childers,  156  Mo.  338 ;  Brewing  Asso- 
ciation V,  TToward,  150  Mo.  1.  c.  450.] 

So  a  Ijomesteader  can  dispose  of  one  homestead  and,  with 
tbc^  prcMi'eedg,  acquire  another,  and  the  new  homestead  will 
he  expinpt  from  execution  as  fully  as  the  old  one  was.  [Sec- 
tion ;tn23,  R  S.  1899;  Smith  v.  Enos,  91  Mo.  579;  Qoode 
v-,  Lewtp,  lis  Mo.  357;  Macke  v.  Byrd,  131  Mo.  682;  Kew 
Madrid  Blinking  Co.  v.  Brown,  165  Mo.  32.] 

Bin  while  the  plaintiff  admits  that  such  is  the  law,  he 
deniV?  that  it  covers  this  case,  for  two  reasons:  first,  because 
the  identicnl  proceeds  of  the  sale  of  the  old  homestead  were 
not  used  to  buy  the  new  homestead,  but  $1,370  of  such  $1,500 
waa  invei?ted  in  the  livery  stable;  and,  second,  because  Smith 
never  sold  the  old  homestead;  he  only  mortgaged  it,  and  a 
Tnort^a^p  h  only  a  lien  and  not  a  sale,  and  therefore  Smith 
had  a  homestead  in  the  equity  of  redemption. 

Tl  is  true  that  the  evidence  shows  that  $1,370  of  the 
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$1,500  was  invested  in  the  livery  stable.  But  tbe  evidence 
shows  that  the  $130  balance  of  the  $1,500  was  invested  in 
the  new  homestead.  Therefore,  pro  tanto.  Smith  had  that 
much  of  a  homestead  in  the  town  house,  and  this  action  must 
fail  because  it  seeks  to  set  aside  the  whole  conveyances  and  to 
put  the  plaintiff  into  possession  of  the  whole  premises.  So 
that  the  judgment  of  the  circuit  court  can  not  stand. 

But  complete  justice  would  not  be  done  by  stopping  here. 

The  evidence  shows  that  the  contract  for  the  purchase 
of  the  livery  stable  and  the  town  residence  was  an  entirety. 
This  being  true,  if  Smith  had  added  to  the  fifteen  hundred 
dollars  borrowed  on  the  old  homestead,  the  amount  he  real- 
ized from  the  sale  of  the  stock  and  farm  implements,  and 
had  deposited  both  amounts  in  the  bank  together,  and  if  tho 
livery  stable  and  town  house  had  been  conveyed  to  him  by  tho 
i^ame  deed,  and  he  had  given  one  check  for  $2,475,  the  agreed 
price  for  the  two,  there  would  be  no  doubt  that  any  court 
would  have  treated  the  new  homestead  as  purchased  with  the 
proceeds  of  the  sale  of  the  old.  The  only  difference  between 
this  and  the  case  at  bar  is  that  the  proceeds  of  the  sale  of 
the  old  homestead  and  of  the  farm  implements  were  only  mixed 
fro  tanto  and  not  entirely,  and  that  the  payments  for  the 
stable  and  the  house  were  not  made  at  the  same  time,  by  the 
same  check.  The  contract  for  the  purcha.se  of  the  two  was, 
however,  an  entirety.  ISo  just  or  logical  distinction  between 
the  case  assumed  and  the  case  at  bar  can  be  drawn  so  far  ^s 
the  rights  of  the  plaintiff  are  concerned.  He  can  not  be  heard, 
in  equity,  to  say,  "If  the  one  course  of  procedure  had  been 
adopted,  I  would  have  had  no  right  to  subject  the  new  home- 
stead to  the  payment  of  my  debt,  but  because  of  the  difference 
in  the  form  of  procedure  in  the  other  case  a  right  has  accrued 
to  me  to  so  subject  the  new  homestead."  It  is  a  rule  of 
equity  as  old  as  its  establishment  that  courts  of  equity  look  to 
the  substance  and"  not  to  the  shadow,  look  to  the  right  and  not 
to  the  form  any  transaction  may  have  taken.     So  regarded. 
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there  ia  no  equity  in  the  plaintiffs  contention  and  the  new 
homestead  must  be  treated  as  acquired  with  the  proceeds  of 
the  sale  of  the  old. 

The  fact  that,  even  under  the  plaintiffs  contention,  at 
leastj  a  part  of  the  stock  and  farm  implements  were  exempt 
from  execution,  and  hence,  likewise,  were  the  proceeds  of 
their  sale^  and  that  such  proceeds,  added  to  the  balance  of 
$130  remaining  of  the  $1,500,  were  used  to  buy  the  town 
houge,  and  hence  that  house  was  for  this  reason  exempt^  has 
not  been  overlooked. 

The  second  contention  of  the  plaintiff  is  true  in  the  ab- 
stract, btit  has  no  application  tp  this  case.  A  mortgage  cre- 
ates a  lieDj  and  the  mortgagor  may  have  a  homestead  in  the 
equity  of  redemption.  But  in  this  case  the  mortgagor  aban- 
doned his  occupancy  of  the  land  mortgaged  and  therefore  lost 
his  right  to  claim  a  homestead  in  the  equity  of  redemption. 
Not  only  this  but  he  actually  established  a  new  homestead  in 
the  town  house,  and  as  he  could  not  have  two  homesteads  at 
the  same  time,  this  was  an  abandonment,  in  law,  of  the  prior 
homestead.  Again,  while  primarily  a  mortgage,  or  a 
deed  of  tjust,  creates  only  a  lien,  it  may  effectually  transfer 
the  title  ako,  if  the  lien  is  not  discharged  by  the  payment  of 
the  debt  At  common  law,  a  mortgage  was  a  pledge  to  be 
defeated  upon  the  happening  of  a  subsequent  condition,  and  if 
the  condition  was  not  fulfilled,  the  pledge  became  absolute, 
the  pledgee  was  entitled  to  possession,  as  he  already  had  title 
by  the  terms  of  the  mortgage.  A  deed  of  trust  places  the 
title  in  the  trustee  instead  of  in  the  beneficiary  as  a  mortgage 
does.  But  the  title  in  the  trustee  may  be  divested  out  of  him 
by  a  sale  under  the  deed  of  trust  and  the  title  in  this  way  be 
transferred  from  the  original  debtor  or  grantor  in  the  deed  of 
trust  to  the  creditor,  as  was  done  in  this  case,  or  some  third 
person.  So  that  a  homestead  may  be  sold  as  effectually  by 
means  of  a  mortgage  or  deed  of  trust  as  by  a  direct  convey- 
ance.    And  the  proceeds  of  a  sale  of  a  homestead  by  mortgage 
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or  deed  of  trust,  that  are  invested  in  a  new  homestead  are  just 
as  much  within  the  spirit  and  reason  of  the  statute  and  just 
as  fully  protected  by  the  statute,  as  if  the  old  homestead  had 
been  sold  outright  and  the  proceeds  re-invested  in  the  new 
homestead.  There  is  therefore  no  merit  or  equity  in  the  de- 
fendant's second  contention. 

n. 

The  town  house  being  a  homestead,  the  conveyance  by* 
Smith  to  his  wife  in  1894  and  by  Mrs.  Smith  to  Ogle  in  1898, 
carried  a  good  title,  no  matter  what  motive  actuated  the  trans- 
fer.    [Bank  v.  Guthrey,  127  Mo.  189.] 

The  judgment  of  the  circuit  court  is  reversed,  and  as  the 
plaintiff  can  never  recover  in  this  action,  the  cause  is  not 
remanded.     All  concur. 


NAGEL  et  al..  Appellants,  v.  LINDELL  EAILWAY  COM- 
PANY et  al. 

Division  One,  Febroary  19,  1902. 

1.  Pleading:  bribeby  in  obtuning  franchise:  general  averments. 
A  petition  which  charges  that  an  ordinance  granting  to  one  of  the  de- 
feodantB  a  franchise  to  build  a  street  railway  was  obtained  by  brib- 
ery, but  does  not  specify  who  was  bribed,  nor  who  did  the  bribing, 
does  not  tender  any  issue,  and  does  not  state  a  cause  of  action  which 
would  authorize  a  court  to  hold  such  ordinance  invalid  and,  hence,  a 
demurrer,  which  admits  only  such  facts  as  are  well  pleaded,  should  be 
sustained. 


:  OONSTRUCnON  OP  STREET  RAILWAY:  IMPAIRMENT  OF  STBEET: 

6ENERAI.  ALLEGATION:  INCONVENIENCE.  The  municipal  assembly  of 
St.  Louis  can  not  grant  to  a  railroad  company  license  to  so  use  a 
street  as  to  practically  destroy  it  as  a  highway  for  the  general  public. 
But  a  general  allegation  that  defendant,  under  authority  of  a  city 
ordinance,  is  about  to  construct  a  street  railway  to  be  kid  along  the 
surface  (which  in  itself  is  not  inconsistent  with  the  use  of  the  street 
at  the  same  time  by  the  general  public)  without  stating  the  width  of 
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the  f^reet,  but  Bimplj  alleging  that  "it  is  a  narrow  street  and  to  build 
a  doable  ptr^et-car  travk  thereon  would  greatly  impair  its  usefulness, 
there  Hot  being  roojn  between  the  curbing  and  the  street  for  buggies 
atifi  wagons  to  pum."  states  no  cause  of  action  which  would  justify 
the  court  in  etij^;ining  the  company  from  exercising  the  franchise 
conferred  by  auch  ordinance, 

3*   — —t   :  DAMAGES.    The  statute  (sec  1825,  R.  S.  1899)   re- 


quirmg  a  company,  before  taking  or  damaging  any  property  in  the 
con :^t ruction  of  &  street  railway  under  a  city  franchise,  to  ascertain 
the  damagQ  tJiat  will  be  done  by  the  building  and  operating  thereof, 
to  the  real  and  persoiml  property  situated  on  the  route,  does  not  give 
to  the  ownvr^  rif  sucb  property  a  right  to  recover  damages  where  none 
exiBted  hefare  its  enaohnent,  but  the  damages  there  contemplated  are 
only  such  as  are  peculiar  to  the  individual  property-owner,  that  is, 
such  aa  are  differetiL  in  kind  and  not  merely  in  degree  from  those 
suO^ered  by  otlier  members  of  the  community.  And  the  inconvenience 
suffered  by  property -owners  in  going  to  and  from  their  real  estate  be- 
cause of  the  tearing  up  of  the  street  and  the  obstructing  of  its  use, 
such  as  reault  in  the  t-onst ruction  of  every  street  railway,  is  no  such 
pcenHar  damnge  as  m  contemplated  by  that  statute. 

Appeal  irom  St  Louts  City  Circuit  Court — Hon,  William 
ZachritZj  Judge. 

Affiemed. 

SicrUng  P,  Bond  for  appellants. 

(1)  A  city  can  not  create  a  nuisance  in  its  streets,  or 
devote  tliena,  or  iiiiy  part  thereof,  to  a  purpose  inconsistent 
ivitb  tLe  riglits  of  tlie  public  or  abutting  property-owners. 
Lockivood  V,  Railroad,  122  Mo.  97;  Sherlock  v.  Eailroad, 
142  Mo.  182 ;  Lumber  Co.  v.  Eailroad,  129  Mo.  455.  (2) 
Municipal  ordinances  may  be  impeached  for  fraud  and  cor- 
ruption. 1  DilK  Mun.  Corp.  (4  Ed.),  sec.  311;  Glasgow  v. 
St.  LouiB,  107  Mo.  203.  (3)  The  Legislature  of  a  State 
is  authorized  to  t'reate  a  new  right  for  damages  not  prohibited 
by  the  Constitution  of  the  State  or  the  Constitution  of  the 
United  States,     Sec.  464,  Iowa  Code  of  1873;  sec.  767,  Iowa 
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Code  of  1897;  Mulholland  v.  Eailroad,  60  Iowa  741;  Barb- 
wire  Co.  V.  Railroad,  70  Iowa  108;  sec.  98,  p.  604,  vol.  2, 
Session  Laws  of  Michigan,  1869 ;  Taylor  v.  Eailroad,  80  Mich. 
79;  Ex  parte  Marmaduke,  91  Mo.  241;  Duluth  Township 
V.  Duluth,  7  Iowa  284.  (4)  There  is  nothing  in  the  Conr 
stitution  of  Missouri  or  the  United  States  prohibiting  the 
Legislature  of  a  State  from  creating  a  new  right  for  damages 
to  real  and  personal  property,  occasioned  by  building  and 
operating  a  street  railway  on  a  public  thoroughfare,  along  and 
in  front  of  an  abutting  property-holder,  and  in  creating  a 
remedy  for  the  enforcement  of  such  damages  as  provided  by 
sees.  1,  2,  3,  4,  5,  p.  39,  Laws  1887;  sees.  1824-25-26-27, 
R.  S.  1889;  sees.  6115-16-17-18,  E.  S.  1899.  (5)  When 
a  right  is  created  by  a  statute  and  a  specific  remedy  is  pro- 
vided, the  right  can  be  vindicated  in  no  other  way  than  that 
prescribed  by  law.  The  remedy  is  exclusive.  Barbwire  Co. 
7.  Eailroad,  supra;  Taylor  v.  Eailroad,  supra.  (6)  The 
statute  law  is  the  will  of  the  Legislature,  and  the  object  of 
all  judicial  interpretation  of  the  statutes  is  to  determine  what 
intention  is  conveyed,  whether  expressly  or  by  implication  by 
the  language  used.  Anderson  v.  Eailroad,  117  111.  29 ;  Eail- 
road v.  Hemphill,  35  Miss.  21 ;  TJ.  S.  v.  Fisher,  2  Crouch, 
399;  People  ex  rel.  v.  Comm'rs  Taxes  of  N.  Y.,  95  N.  Y. 
558;  Smith  v.  People,  47  N.  Y.  336;  Busch  v.  ITewbury,  10 
X.  Y.  390;  People  v.  Eailroad,  13  K  Y.  80;  Ex  parte  Mar- 
maduke, 91  Mo.  241;  Humes  v.  Eailroad,  82  Mo.  288; 
Railroad  v.  Evans,  85  Mo.  325 ;  State  ex  rel.  v.  Indianapolis, 
106  Ind.  423;  Storm  v.  Stevenson,  104  Ind.  50.  (7)  In 
the  case  of  Euckert  v.  Eailroad,  63  S.  W.  819,  the  court  did 
not  quote  all  of  the  rule  laid  down  in  Suth.  St.  Const.,  255. 
The  rule  as  laid  down  in  said  section  is  as  follows :  "If  the 
Legislature  use  words  which  have  received  a  judicial  inter- 
pretation they  are  presumed  to  be  used  in  that  sense,  unless 
the  contrary  intent  can  be  gathered  from  the  statute."  The 
words  of  the  last  clause  are  the  portion  of  the  rule  which  the 


Digitized  by  VjOOQ IC 


r 


«2  SUPEEME  COURT  OF  MISSOURI, 

Nagel  V.  iindell  Ry.  Co. 

'Court  did  not  quote  in  its  decision.  To  sustain  the  above  rule, 
as  we  have  quoted  it,  the  following  authorities  are  cited  by 
the  author;  McKee  v.  McKee,  17  Md.  352;  Huddleson  v. 
Asfcey^  56  Ala.  218;  Posey  v.  Preesley,  60  Ala.  273;  Dawson 
V,  Dawson,  23  Mo.  App.  169.  And  said  authorities  do  not 
sustAin  the  rule  as  laid  down  by  the  court  in  Ruckert  v.  ftail- 
roadj  supra.  (8)  No  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law.  Sec.  30,  art.  2,  Constitu- 
tion ;  see*  1,  amend.  14,  Constitution  of  U.  S. ;  State  ex  reL 
V.  St  Tx)uis  Court  of  Appeals,  97  Mo.  276 ;  State  ex  rel.  v. 
Smith,  141  Mo.  10;  Gallatin  v.  Tarwater,  143  Mo.  45.  (9) 
That  which  damages  property  or  depreciates  its  value  deprives 
the  owner  of  his  property.  In  re  Jacobs,  98  N.  Y.  105 ;  St 
Louis  V.  Hill,  116  Mo.  533;  State  v.  Julow,  129  Mo.  173; 
In  re  Mahon,  34  Fed.  525 ;  In  re  Frederick,  51  Fed.  747. 

Boyh,  Priest  &  Lehmcmn  and  Oeo,  W.  Easley  for  re- 
spondents. 

(1)  The  record  discloses  that  the  road  in  Hamilton 
avpnue  was  to  be  constructed  for  the  transportation  of  passen- 
gers in  eors  moved  by  electric  power  over  tracks  laid  even 
with  the  aurface  of  the  street,  and  appellant  did  not  allege 
tliat  liie  ingress  to  or  egress  from  his  property,  or  any  other 
rights  appertaining  to  his  property,  was  injured.  The  build- 
ing of  ?ueh  a  street  railway  did  not  impose  any  additional 
servitiidp  upon  the  street.  In  such  a  case,  the  injunction  was 
properly  denied,  and  the  bill  dismissed.  Ruckert  v.  Railroad, 
(;3  S.  W.  Rep.  814;  Placke  v.  Railroad,  140  Mass.  634; 
Ransom  v.  Railroad,  104  Mo.  375;  Mfg.  Co.  v.  Railroad,  113 
Mo,  308 ;  Stevenson  v.  Railroad,  68  Mo.  App.  440 ;  Lewis  on 
Eminent  Domain,  sec.  124;  Elliott  on  Streets,  558;  Halsey 
v^  Railroad,  20  Atl.  Rep.  859;  Lumberger  v.  Railroad,  30 
S,  W.  533;  Louisville  Bagging  Co.  v.  Central  Passenger  Co.; 
S5  Ky,   50,  44  Am.  St.  Rep.  203;  Howe  v.  Railroad,  167 
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Mass.  46,  44  K  E.  Kep.  386 ;  Koch  v.  Railroad,  76  Md.  222, 
23  Atl.  Rep.  463;  WiUiams  v.  Railroad,  41  Fed.  556.  (2) 
But  appellant  did  not  allege  any  such  peculiar  damage  to  his 
property  as  to  require  compensation  to  be  made  before  the  road 
was  constructed,  either  under  the  Constitution,  article  2,  sec- 
tion 21,  or  Revised  Statutes  1889,  section  1825.  Vandivere 
V.  Kansas  City,  107  Mo.  83 ;  -Rude  v.  St.  Louis,  83  Mo.  408 ; 
Stevenson  v.  Railroad,  68  Mo.  App.  648;  Fairchild  v.  St. 
Louis,  97  Mo.  85 ;  Canman  v.  St  Louis,  97  Mo.  92 ;  Bisp. 
Equity  (5  Ed.),  sec.  439;  Lewis  on  Em.  Domain,  sec.  636. 
(3)  Neither  the  Constitution,  article  2,  section  21,  nor  Re- 
vised Statutes  1889,  section  1825,  creates  a  new  right.  They 
only  reserve  to  the  party  whose  property  is  damaged,  but  not 
taken  by  an  authorized  public  work,  the  same  remedy  he  would 
have  had  at  common  law  if  the  work  had  not  been  authorized, 
provided  he  suffered  a  peculiar  or  special  damage.  McCar- 
thy's Case,  L.  R.  7,  H.  L,  243 ;  Walker's  Case,  L.  R.  7,  A. 
C.  259 ;  Rickett  v.  Railroad,  L.  R.  2,  H.  L.  175 ;  Raiboad 
V.  Ogilvey,  2  Nacq.  229,  s.  c,  1  Patterson  (Scotch  App.  ReL 
H.  L.  474) ;  Rigney  v.  Chicago,  102  111.  64 ;  Shawneetown 
V.  Mason,.  82  El.  343 ;  Hyde  Park  v.  Dunham,  85  111.  576. 
Such  is  the  well-established  English  rule,  and  the  rule  in  Illi- 
nois, from,  which  State  our  constitutional  provision  was 
adopted,  and  has  long  been  the  rule  in  this  State.  Ruckert 
V.  Railroad,  63  S.  W.  814,  and  cases  collected.  (4)  The 
allegations  of  fraud  in  the  procurement  of  the  passage  of  ordi- 
nance number  19429  are  unavailing:  (a)  Because  the  leg- 
islative powers  of  the  Municipal  Assembly  of  St  Louis  are 
granted  by  the  Constitution  of  the  State.  Constitution,  art. 
9,  sec.  20,  et  seq.  If  the  passage  of  the  ordinance  in  ques- 
tion is  legislation,  then  the  ordinary  rule,  that  the  motives 
of  legislators  in  passing  a  law  can  not  be  inquired  into,  must 
prevail.  Suth.  on  Stat.  Con.,  sec.  330;  McQuillin's  Mun. 
Code  St.  Louis,  p.  211,  note;  Trust  Co.  v.  Arkansas  City, 
76  Fed.  282;  Power  Co.  v.  Colorado  Springs,  105  Fed.  1. 
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(b)  Because  it  would  be  beyond  the  power  of  any  court  to 
set  aside  this  ordinance,  if  construed  as  a  contract,  without 
the  city  of  St.  Louis  being  a  party,  for  the  reason  that  the 
city  has  a  large  pecuniary  interest  in  the  contract  (c)  Be- 
eause,  if  it  be  true  that  the  plaintiff  can  not  maintain  an  in- 
junction j  then  the  plaintiff  shows  no  such  interest  in  the  sub- 
ject-matter of  the  suit  as  to  entitle  him  to  attack  the  ordinance 
for  fraud  in  its  procurement.  Bodkin  v.  ^erritt,  102  Ind. 
293,  1  N.  E.  628;  9  Ency.  Pldg.  and  Prac,  p.  681,  title 
^rFraiid,"  and  autliorities  cited  in  note  2.  (d)  Because  the 
allegations  of  fraud  are  so  general  that  they  do  not  advise  the 
court  or  the  defendants  of  who  was  guilty  of  the  fraud ;  nor 
npni  whom  the  fraud  was  practiced,  nor  the  means  of  the 
fraud.  McQuillin's  Mun.  Code,  p.  1026;  9  Ency.  Pldg.  and 
Prac,  p.  683. 

VATXIANT,  J. — This  is  a  suit  in  equity  aiming  to 
enjoin  the  defendants  from  constructing  a  street  railway  in 
Hainihon  avenue  in  St.  Louis.  The  circuit  court  sustained 
a  demurrer  to  the  petition,  and  the  plaintiffs  declining  to 
plead  further,  the  court  rendered  judgment  for  defendant, 
from  which  one  of  the  plaintiffs  appeal. 

The  petition  states  substantially  that  the  plaintiffs  sev- 
erally own  lots  in  the  city  fronting  Hamilton  avenue,  which  is 
one  of  the  public  streets  of  the  city,  and  that  defendants,  who 
are  three  street  railway  corporations  and  their  oflScers,  are 
about  to  construct  a  double-track  railway  through  Hamilton 
avenue  under  authority  of  a  certain  ordinance  of  the  Mimicipal 
Assembly  approved  October  28,  1898,  being  No.  19429,  and 
which  is  set  out  by  literal  copy  in  the  petition.  Without  here 
copving  the  ordinance,  which  is  very  long,  it  is  suflScient  for 
the  purposes  of  this  case  to  say  that  it  confers  the  authority 
io  <]o  what  the  petition  states  the  defendants  are  about  to  do, 
provirled  the  ordinance  is  valid,  and  provided  the  defendants 
hnvf'  Ti'it  omitted  to  perform  some  duty  they  owe  to  the  plain- 
tiffs preliminary  to  entering  upon  the  work.     The  petition 
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charges  that  the  ordinance  is  illegal  and  void  because  it  was 
"fraudulently  and  corruptly  passed  by  the  Municipal  Assem- 
bly of  said  city,  by  reason  of  said  defendants,  their  agents, 
servants  and  attorneys  corruptly  bribing  and  paying  the  city 
aldermen,  councilmen  and  members  of  the  Municipal  Assem- 
bly large  sums  of  money,  or  promising  to  pay  the  aldermen, 
councilmen  and  members  of  the  Municipal  Assembly  of  the 
said  city  of  St.  Louis,  stocks,  bonds,  privileges  and  large  sums 
of  money,  to  vote  for  said  pretended  franchise  and  ordinance." 
The  petition  states  that  acting  under  that  ordinance  the  de- 
fendants or  one  of  them  has  "unlawfully  and  forcibly  entered 
or  is  about  to  unlawfully  and  forcibly  enter  in  and  upon  said 
Hamilton  avenue,  adjacent  to  and  in  front  of  the  said  real 
estate  property  of  plaintiffs,  above  described,  for  the  purposes 
of  constructing  and  operating  a  street  railway  in  and  upon 
the  said  Hamilton  avenue  and  have  hauled  and  deposited  rails 
and  ties,  or  are  about  to  deposit  rails  and  ties,  upon  the  sur- 
face, and  have  dug  up  or  are  about  to  dig  up  the  surface  and 
tear  up  and  remove  the  paving  from  said  Hamilton  avenue, 
and  are  now  or  about  to  engage  in  making  excavation  in  said 
Hamilton  avenue,  and  have  or  are  about  or  threaten  to  occupy 
and  obstruct  said  avenue  with  horses,  men,  timbers,  street  car 
tracks,  street  cars,  electric  wires,  and  poles  and  other  obstruc- 
tions, as  to  temporarily  prevent  and  permanently  impair  the 
use  of  said  Hamilton  avenue  as  a  public  thoroughfare,  thereby 
preventing  these  plaintiffs  from  going  to  and  from  their  re- 
spective real  estate  property  over  and  along  said  Hamilton 
avenue,  and  thereby  greatly  depreciating  the  value  and  dam- 
aging their  respective  real  estate  property  and  their  personal 
property,  to  the  great  and  irreparable  injury  to  plaintiff's  said 
property ;  that  where  said  Hamilton  avenue  adjoins  plaintiff's 
property,  it  is  also  a  narrow  street,  and  to  build  a  double 
street-car  track  thereon  will  greatly  impair  its  usefulness, 
there  not  being  room  between  the  curbing  and  street-car  tracks 
for  buggies  and  wagons  to  pass.'* 
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Petitioners  aver  that  it  was  the  duty  of  the  defendants^ 
before  damaging  plaintiffs'  property,  to  ascertain  the  amount 
of  the  damage  and  pay  it^  but  that  they  have  not  done  so  nor 
agreed  ^ith  plaintiffs  in  relation  to  the  damage  and  no  pro- 
ceedings have  been  instituted  to  assess  the  compensation  to  be 
paid  plaintiffs  for  the  injury  threatened.  The  prayer  of  the 
petition  is  that  the  ordinance  be  declared  null  and  void  and 
defendants  be  perpetually  enjoined  from  constructing  and 
operating  the  street  railroad,  so  projected  through  Hamilton 
avenue. 

I.  A  mere  charge  of  fraud  without  specification  of  the 
tet  or  acts  which  constitute  the  alleged  fraud  amounts  to  noth- 
ing in  pleading,  and  would  be  stricken  out  on  motion.  We 
have  aaid  this  so  often  that  it  would  seem  useless  to  cite  au- 
Uiorities  to  support  it  [Bank  v.  Rohrer,  138  Mo.  369; 
Goodaon  v.  Goodson,  140  Mo.  206;  Burnham  v.  Boyd,  167 
Mo.  185;  Wood  v.  Carpenter,  166  Mo.  465;  9  Ency.  P.  &  P., 
p.  683.] 

The  petition  charges  that  the  Municipal  Assembly  was 
corrupted  by  bribery,  but  it  does  not  state  who  was  the  briber, 
nor  who  the  bribed.  There  are  three  corporations  involved, 
two  of  which,  according  to  the  petition,  acquired  their  interests 
after  the  franchise  had  been  granted.  Whether  it  is  intended 
to  include  them  in  the  charge  is  not  clear ;  "their  agents,  ser- 
vants and  attorneys'^  designates  a  large  and  unknown  class; 
'*the  aldermen,  councilmen  and  members  of  the  Municipal 
Assembly"  covers  a  large  number  of  oflScials  in  general,  but 
points  lo  no  one  in  particular;  paying  or  promising  to  pay 
**stocks,  bonds,  privileges  and  large  sums  of  money  to  vote  for 
said  pretended  franchise  and  ordinance"  is  as  vague  and  uncer- 
tain as  language  could  make  the  charge. 

There  is  no  statement  as  of  a  fact  which  could  be  tra- 
versed, there  is  no  issue  tendered.  A  demurrer  admits  only 
facts  well  pleaded,  it  does  not  admit  a  mere  characterization 
whicli  is  all  there  is  of  the  charge  of  fraud  in  this  petition. 
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II.  In  Lockwood  v.  Wabash  Ry.,  122  Mo.  86,  this 
court  decided  that  the  city  of  St  Louis  could  not  grant  to  a 
railroad  company  a  license  to  so  use  a  street  as  to  practically 
destroy  it  as  a  highway  for  the  general  public.  Whilst  recog- 
nizing the  authority  in  the  city  to  permit  a  railroad  company 
to  occupy  the  street  along  with  the  public,  it  was  decided  that 
such  permission  could  not  be  given  to  occupy  it  to  the  exclu- 
sion of  the  public,  and  the  facts  in  that  case  showing  that  the 
use  threatened  by  the  railroad  would  practically  exclude  the 
public  from  the  street,  an  injunction  was  granted  at  the  suit 
of  an  abutting  property-owner.  The  same  doctrine  was  an- 
nounced in  Lmnber  Co.  v.  Ry.  Co.,  129  Mo.  455,  and  Sher- 
lock V.  Ry.  Co.,  142  Mo.  172. 

The  plaintiffs  seek  to  bring  their  case  within  the  law  as 
declared  in  those  cases,  but  their  petition  fails  to  show  a  sim- 
ilar condition. 

In  the  ^rst  of  those  cases  it  was  shown  that  the  street 
was  only  twenty-four  feet  wide  from  curb  to  curb,  and  in  that 
space  in  front  of  the  plaintiff's  property,  the  defendant  had 
laid  double  tracks  for  its  steam  railroad.  In  the  second,  the 
street  was  occupied  by  four  tracks  of  two  steam  railroads,  and 
the  defendant  was  about  to  occupy  the  sidewalk  with  other 
tracks  in  front  of  the  plaintiff's  property.  In  the  third  case 
there  was  a  steam  railroad  about  to  be  laid  along  an  alley  six- 
teen feet  wide.  In  the  case  at  bar  we  have  a  street  railroad 
to  be  laid  along  the  surface,  which  in  itself  is  not  inconsis- 
tent with  the  use  of  the  street  at  the  same  time  by  the  general 
public.  The  width  of  Hamilton  avenue  is  not  stated  in  the 
petition.  The  statement  is  "it  is  also  a  narrow  street,  and 
to  build  a  double  street-car  track  thereon  will  greatly  impair 
its  usefulness,  there  not  being  room  between  the  curbing  and 
the  street  car  tracks  for  buggies  and  wagons  to  pass."  That 
is  the  statement  of  a  mere  conclusion,  and  we  are  unable  to 
judge  of  its  correctness  as  an  opinion  without  knowing  the 
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width  of  the  street  or  the  distance  between  the  track  and  the 
curb. 

Section  1825,  Kevised  Statutes  1889,  which  was  in  force 
when  this  controversy  arose,  is  in  reference  to  building  street 
railroads  under  license  from  the  city  and  contains  this  clause : 
"Before  taking  or  damaging  any  property  in  the  construction 
of  a  railroad  under  such  franchise,  said  corporation  shall  cause 
to  be  ascertained  and  determined  the  damages  that  will  be 
done  by  the  building  and  operation  of  such  railroad,  to  the 
real  and  personal  property  situated  on  the  route  fixed  by  the 
ordinance  defining  such  franchise,  and  shall  pay  to  the  owner 
or  owners  of  the  real  and  personal  property  so  affected,  or  into 
court  for  them,  the  amoimt  of  their  respective  damages." 

It  is  contended  on  the  part  of  appellants  that  this  statute 
gives  them  a  right  to  recover  damages  where  none  existed  be- 
fore. That  view  of  the  effect  of  this  statute  was  urged  with 
great  force  by  learned  counsel  in  Euckert  v.  Grand  Ave.  Ry., 
163  Mo.  260,  but  after  a  careful  consideration  of  the  subject 
this  court  came  to  the  conclusion  that  that  was  not  the  correct 
meaning  of  the  statute  and  we  are  satisfied  with  the  decision 
in  that  case.  The  opinion  by  Gantt^  J.,  shows  that,  in  con- 
formity with  the  uniform  rulings  of  this  court  both  before 
and  after  the  adoption  of  the  present  Constitution,  the  damages 
to  be  ascertained  and  paid  as  contemplated  in  that  statute  were 
those  peculiar  to  the  plaintiff  "different  in  kind  and  not  merely 
in  degree  from  those  suffered  by  other  members  of  the  com- 
munity." 

It  was  also  shown  in  that  opinion  that  it  has  long  been 
the  law  of  this  State  that  "the  laying  of  a  railroad  track  pur- 
suant to  authority  granted  by  the  city,  on  the  established  grade 
of  a  street,  did  not  subject  the  street  to  a  servitude  different 
from  that  which  was  contemplated  in  the  original  dedication, 
and  the  damage  to  an  abutting  owner  resulting  from  such  use 
of  the  street  was  damnum  absque  injuria.*^  That  is  the  doc- 
trine in  this  State  to-day,  subject  to  the  qualifications  pointed 
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out  in  Lockwood  v.  Ey.  Co.;  Lumber  Co.  v.  Ey.;  and  Sher- 
lock V.  Ey.,  supra. 

The  plaintiffs  in  their  petition  do  not  show  that  they 
have  Buffered  or  will  suffer  any  damage  peculiar  to  them- 
selves. They  do  say  that  the  defendants,  preparatory  to  con- 
stmcting  the  railroad,  are  depositing  rails  and  ties  and  are 
tearing  up  the  street  and  obstructing  its  use,  eta,  and  "thereby 
preventing  these  plaintiffs  from  going  to  and  from  their  re- 
spective real  estate  property  over  and  along  said  Hamilton 
avenue,"  etc.  But  those  statements  relate  to  the  inconveni- 
ence resulting  in  the  necessary  work  of  construction  and  are 
such  as  result  in  every  street  reconstruction.  The  damage 
resulting  from  the  condition  does  not  entitle  the  plaintiffs 
to  an  injunction  of  the  kind  sought  in  this  suit. 

The  demurrer  to  the  petition  was  properly  sustained  and 
tiie  judgment  is  affirmed.     All  concur. 
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Division  One,  February  19,  1902. 

1.  Vegligenee:  too]:.S:  safety.  The  duty  of  the  master  is  to  use  ordi- 
nary care  and  diligence  in  selecting  and  furnishing  safe  and  suitable 
tools  and  implements  for  the  use  of  his  servants. 

2.  •  TOOLS  IN  ORDINARY  USE:  INFERENCE.  No  inference  of  negli- 
gence can  arise  from  evidence  which  shows  that  the  instrument  used 
was  such  as  is  ordinarily  used  for  like  purposes  by  persons  engaged 
in  the  same  kind  of  business. 


; :  ASSUMPTION  OF  BISKS.    The  servant  in  entering  the 

service  of  the  master  assumes  the  risks  that  ordinarily  and  usually 
are  incident  to  the  business  being  conducted  by  the  master,  and  his 
wages  include  compensation  for  injuries  received  from  such  risks. 

:  :  :  obvious  defects:  quitting  service.    If 

the  master  fails  to  furnish  safe  appliances,  and  if  the  servant  knows, 
or  by  ordinary  care  could  know,  that  they  are  not  altogether  safe,  he 
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is  not  obliged  to  refuse  to  use  them  or  quit  the  service,  if  he  reason- 
ably believes  that  by  the  exercise  of  proper  care  and  caution  he  can 
i^afely  use  them  notwithstanding  they  are  not  reasonably  safe ;  and  if 
Ue  does  use  them  and  exercises  such  care  and  caution  and  is  injured, 
lie  does  not  waive  his  right  to  compensation  for  injuries  received  in 
consequence,  nor  is  he  guilty  of  contributory  negligence.  But  if  the 
appliance  is  obviously  so  dangerous  that  it  can  not  be  safely  used  even 
with  care  and  caution,  that  is,  if  the  danger  of  using  it  is  patent  or 
such  as  to  threaten  inmiediate  injury,  then  the  servant  is  guilty  of 
contributory  negligence  if  he  uses  it,  and  the  master  is  not  liable 
notwithstanding  his  prior  failure  of  duty  to  supply  safe  appliances. 
And  i]^e  instructions  set  out  and  discussed  in  the  opinion  fall  short 
of  the  full  measure  of  this  rule. 

5.    :     INSTRUCTION:     NO    EVIDENCE:     NARROW-OAUOE    CAB.      Where 

there  is  no  evidence  that  a  broad-gauge  car  mounted  on  narrow-gauge 
trucks  on  a  narrow-gauge  track  is  an  unsafe  appliance,  the  instruc- 
lion  should  not  assume  that  such  use  of  such  car  is  negligent.  Nor 
was  the  use  of  such  car,  under  the  facts  disclosed  by  this  record,  neg- 
I  igent. 


C,  :  ASSUMPTION  OF  RISKS:  OBVIOUS  OB  OBDINABT  DANGER:  EX- 
CEPTION TO  THE  RULE.  The  servant  assumes  more  than  such  risks  as 
are  obviously  so  dangerous  as  to  threaten  immediate  injury.  This 
js  an  exception  to  the  rule,  which  is,  Ihat  the  servant  assumes  the 
risks  ordinarily  and  usually  incident  to  the  employment.  An  in- 
struction should  not  state  the  exception  and  omit  the  rule,  for  that 
is  to  make  the  exception  to  the  rule  the  rule  itself. 

7     :    CONFLICT  OF  EVIDENCE.    Howcver  conflicting  the  evidence 

may  be,  the  courts  will  not  disturb  the  verdict  if  the  jury  has  been 
properly  instructed. 

Appeal  from  Benton  Circuit  Court — Hon.  W.  W.  Orayes, 

Judge. 

Reveksed  and  remanded. 

M,  L,  Clardy,  Wm.  8.  Shirk,  James  Humphrey  and 
Henry  P,  Lay  for  appellant. 

Instruction  13,  as  asked  by  defendant,  is  the  law.  The 
eTidence  shows  that  the  car,  the  forward  truck  of  which  was 
derailed,  had  been  made  for  and  adopted  as  a  part  of  the  car 
equipment  of  the  company  and  had  been  in  repeated  use  on 
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its  road  in  trains  operated  by  the  deceased  before  the  accident 
These  became  a  part  of  the  implements  with  whici  defendant 
conducted  its  business,  ajid  if  these  increased  the  risks  of  the 
employment  in  which  deceased  was  engaged  they  became  a 
part  of  the  ordinary  risks  which  the  employee,  by  continuing 
in  defendant's  employment,  assumed.  Jackson  v.  Railroad, 
104  Mo.  448 ;  Ragon  v.  Railroad,  97  Mich.  265 ;  Junior  v. 
EL  L  &  P.  Co.,  127  Mo.  79 ;  Bradley  v.  Railroad,  138  Ma 
293;  Fugler  v.  Bothe,  117  Mo.  475;  Bums  v.  Railroad,  129 
ilo.  41;  Potter  v.  Railroad,  71  Mo.  67;  Price  v.  Railroad, 
77  Mo.  508;  Bohn  v.  Railroad,  106  Mo.  429;  Titus  v.  Rail- 
road, 136  Pa.  St  618. 

Sangree  &  Lamm  and  Montgomery  &  Montgomery  for 
respondent 

(1)  The  first  and  second  instructions  given  by  the  lower 
court,  upon  the  request  of  the  plaintiff,  properly  declared  t^e 
law  upon  the  case  made  by  the  plaintiff's  evidence.  The 
charge  in  the  petition  that  the  defendant  did  not  exercise 
ordinary  care  in  providing  reasonably  safe  appliances  for  the 
nse  of  the  employee  injured,  and  that  the  appliances  furnished 
were  unsafe  and  dangerous,  was  fully  supported  by  the  evi- 
dence. The  instructions  both  refer  to  that  character  of  ap- 
pliances, and  if  the  defendant  wanted  an  instruction  on  its 
own  theory  that  these  appliances  were  reasonably  safe,  and 
that  the  master  had  exercised  ordinary  care  in  providing  them, 
he  should  have  asked  it  The  failure  of  the  lower  court  to  so 
instruct  the  jury,  when  the  defendant  had  not  asked  such  an 
instruction,  is  not  error.  \2)  It  is  the  duty  of  the  master 
to  furnish  reasonably  safe  appliances,  and  if  he  neglects  this 
dnty,  and  furnishes  those  which  are  not  reasonably  safe,  the 
aervant's  knowledge  of  its  unsafe  character  does  not  relieve 
the  master  of  his  liability  unless  the  risk  is  so  obvious  as  to 
threaten  immediate  injury.     Then  if  the  servant  may  reason- 
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ablj  believe  that  by  the  exercise  of  proper  care  and  caution 
ho  may  safely  use  such  an  appliance,  and  he  does  exercise  such 
care  and  caution,  he  does  not  thereby  waive  his  right  to  com- 
jKiiiiation  for  any  injury  vi^hich  may  follow  such  use,  nor  is  he 
guilty  of  contributory  negligence-  Huhn  v.  Eaiboad,  97  Mo. 
447 ;  O'Mellia  v.  Railroad,  116  Mo.  218 ;  Mahaney  v.  Kail- 
road,  108  Mo.  201 ;  Boeder  v.  Eailroad,  100  Mo.  681 ;  Ham- 
ilt43n  V.  Mining  Co.,  108  Mo.  375 ;  HoUoran  v.  Iron  Co.,  133 
Mo.  476;  Booth  v.  Eailroad,  75  Mo.  App.  516;  Smith  v. 
Coal  Co.,  75  Mo.  App.  177;  Grattis  v.  Eailroad,  163  Mo. 
380 ;  Tabler  v.  Eailroad,  93  Mo.  79 ;  O'Mellia  v.  Eaihoad, 
115  Mo.  221;  Norton  v.  Ittner,  66  Mo.  351;  Cosgrove  v. 
Leonard,  134  Mo.  426.  (3)  The  servant  assumes  the  usual 
an  J  ordinary  risks  incident  to  the  business  as  it  is  conducted  by 
the  master.  If  it  be  more  dangerous  than  the  method  ordi- 
narily adopted,  the  servant  assumes  the  added  risk,  but  at  the 
eame  time  a  higher  degree  of  care  is  imposed  upon  the  master. 
TliG  master's  duty  must  be  commensurate  with  the  risk  aa- 
1311  med  by  the  servant  To  establish  a  degree  of  care  upon 
common  usage,  the  usage  must  be  shown  to  be  so  general  and 
miivei^al  as  to  cover  all  the  varying  conditions  under  which 
eiK'Ii  lines  of  railroads  may  be  operated.  Eailroad  v.  Mc- 
Dimiel,  107  IT.  S.  454;  Eailroad  v.  McDade,  135  U.  S.  654. 
(4)  The  thirteenth  instruction,  as  prayed  by  the  defendant, 
was  properly  refused  by  the  court  below  because  it  omits 
^liunier's  knowledge  or  such  knowledge  as  he  might  have  ac- 
quired by  ordinary  care.     Bradley  v.  Eailroad,  138  Mo.  293. 

MARSHALL,  J. — The  plaintiff  recovered  a  judgment 
for  five  thousand  dollars  damages  for  the  death  of  her  husband 
on  the  second  of  November,  1897,  caused  by  an  accident  on 
tlif  defendant's  road  at  a  point  about  three  miles  north  of 
Wiirsaw.  Her  husband  was  the  engineer  of  the  train.  The 
defendant  appeals. 

The  negligence  charged  in  the  petition  is,  ^^ first,  that  the 
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roadbed,  track,  ties,  bridges  and  trestles  were  out  of  repair 
and  were  not  in  a  reasonably  safe  and  sound  condition ;  second, 
that  the  defendant  failed  to  furnish  a  sufficient  number  of 
competent  brakemen  to  handle  the  train,  and  that  one  of  those 
employed  was  incompetent,  unskilled  and  inexperienced;  and 
ihird,  that  the  defendant's  road  is  a  narrow-gauge  road,  three 
feet  wide,  and  that  the  defendant  negligently  put  a  broad- 
gauge  car  mounted  upop  narrow-gauge  trucks  in  the  train, 
heavily  loaded,  so  that  the  same  was  top-heavy,  and  that  said 
car  woidd  not  adjust  itself  to  the  tracks  and  curve,  and  that  in 
consequence  of  all  such  alleged  negligent  acts  the  broad-gauge 
car,  so  mounted,  left  the  track  and  became  derailed,  and  that 
by  reason  of  the  insufficiency  and  incompetency  of  the  brake- 
man,  the  train  could  not  be  stopped  until  it  was  on  a  trestle  or 
bridge,  with  the  result  that  the  top-heavy  broad-gauge  car  broke 
through  and  toppled  over,  pulling  the  said  locomotive  with 
it,"  and  killing  the  engineer,  the  plaintiffs  said  husband. 

The  answer  is  a  general  denial,  except  as  to  the  owner- 
ship of  the  road,  and  the  fact  that  the  plaintiffs  husband 
was  the  engineer,  and  a  special  plea  of  assumption  of  risks, 
among  which  was  the  risk  that  caused  the  accident  The  reply 
is  a  general  denial. 

The  defendant  owns  a  narrow-gauge  railroad,  running 
from  Sedalia  to  Warsaw,  and  the  deceased  had  beeu  employed 
as  an  engineer  on  the  road  for  quite  a  long  time  before  the 
accident  The  train  in  question  consisted  of  the  engine,  six 
freight  cars,  loaded  with  merchandise,  a  baggage  car  and  a  pas- 
senger car.  The  broad-gauge  car  mounted  on  the  narrow-gauge 
trucks,  was  placed  next  to  the  engine,  which  the  evidence 
shows  was  the  usual  and  proper  place  to  put  it,  and  was  loaded 
to  within  six  or  eight  inches  of  the  top  with  shingles.  The 
accident  occurred  at  a  bridge  or  trestle  about  three  miles  north 
of  Warsaw.  There  is  a  slight  curve  in  the  road  just  north 
of  the  trestle,  and  a  down  grade.  The  broad-gauge  car  was 
sound,  well  constructed,  and  had  been  in  use  on  the  road  about 
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a  ID  on  til  or  six  weeks  before  the  accident  When  the  train 
approached  the  trestle  it  was  moving  slowly,  with  steam  shut 
off  aud  under  good  control.  The  trestle  or  bridge  was  about 
800  feet  long.  About  one  hundred  and  ten  or  fifteen  feet 
north  of  the  bridge  or  trestle  the  forward  trucks  of  the  broad- 
gauge  car  jumped  off  the  track.  The  rear  trucks  remained 
on  tlie  track.  Thifi  caused  the  cars  behind  it  to  also  leave  the 
track.  The  train  ran  on,  the  forward  trucks  of  the  broad- 
gauge  <j:ir  and  the  trucks  of  the  other  cars  running  or  bump- 
ing on  the  cross-ties,  until  all  the  train  except  the  passenger 
car  was  on  the  bridge  or  trestla  Then  the  engineer  succeeded 
in  bri lifting  the  train  to  a  full  stop.  When  this  was  done  one 
of  the  narrow-gauge  cars  about  the  middle  of  the  train  toppled 
over  and  fell  off  the  bridge,  and  this  caused  the  cars  behind  and 
before  it  to  also  turn  over  alternately,  that  is,  first  one  behind 
it  and  then  one  in  front  of  it,  until  the  broad-gauge  car  was 
fuially  effected,  and  it  then  turned  over  and  fell  off  the  bridge 
and  dragged  the  engine  over  with  it.  The  cars  fell  to  the  bot^ 
Umi  of  the  ravine,  which  was  some  thirty  or  forty  feet  deep, 
measured  from  the  top  of  the  bridge.  Every  one  jumped  off 
and  escaped  injury  except  the  engineer.  He  went  down  with 
the  engine  and  was  killed.  The  broad-gauge  car  was  num- 
bered IWl.  The  evidence  as  to  the  condition  of  the  track 
and  the  trestle  is  so  conflicting,  as  to  leave  no  doubt  that  the 
witnesses  on  one  side  or  the  other,  committed  rank  perjury  in 
describing  it.  Counsel  for  plaintiff  have  submitted  the  fol- 
lowing epitome  of  what  their  witnesses  swore  to: 
^*For  instance,  as  to  the  condition  of  the  track: 
^' First:  The  evidence  clearly  shows  that  at  a  point  three 
or  four  fret,  at  least  very  close,  to  the  place  where  the  trucks 
of  the  car  Xo.  1001  jumped  the  rail  there  was  a  low  joint 
and  a  bfdy  of  ties  so  decayed  and  unsound  as  to  be  wholly  in- 
capable of  supporting  the  rail ;  that  at  this  point  the  wheels 
of  the  truck  under  the  car  1001  mounted  the  rail  and  ran 
along  for  three  or  four  feet  upon  the  ball  of  the  rail  and  then 


Digitized  by 


Google 


VOL.  167,  OCTOBER  TEEM,  1901.  105 

Miimler  v.  Sedalia,  Warsaw  and  Southwestern  Ry.  Co. 

fell  down  upon  the  ties.  From  this  point  up  to  the  commence- 
ment of  the  trestle,  which  was  110  feet,  the  ties  were  put  in 
about  twenty-five  inches  from  center  to  center,  and  this  would 
make  forty-eight  ties  between  these  two  points,  and  some  wit- 
nesses who  counted  the  ties  put  the  number  at  forty-eight. 
Other  witnesses  stated. the  number  of  ties  between  these  points 
was  forty-five.  The  great  bulk  of  the  ties  between  these  points 
were  shown  by  our  witnesses  to  be  rotten,  decayed  and  doty. 
Some  of  said  ties,  while  on  the  surface  appearing  all  right, 
were  a  mere  shell  and  rotten  on  the  inside,  and  the  witnesses 
estimated  the  number  of  such  rotten  ties  in  said  110  feet 
from  fifteen  to  twenty-nina  For  instance  Mr.  Gr^g,  one 
of  our  witnesses,  puts  the  number  at  fifteen.  Mr.  Allen  puts 
the  number  at  twenty.  Other  of  our  witnesses  put  the  num- 
ber of  rotten  ties  from  fifteen  to  twenty,  while  of  defendant's 
witnesses,  Mr.  Harvey  puts  the  number  at  twenty-nine;  and 
other  of  defendant's  witnesses  put  the  number  at  from  four 
to  five.  The  wheels  of  the  trucks  crowded  the  ties  together, 
cutting,  smashing  and  breaking  many  of  them.  On  the  day  of 
the  wreck,  as  soon  as  the  news  of  it  reached  Warsaw,  a  great 
number  of  people  came  out  to  see  it  Some  of  these  interested 
themselves  in  ascertaining  the  cause  of  the  wreck  and  in  exam- 
ining the  condition  of  the  track.  They  found  this  low  joint 
and  rotten  ties  as  stated.  Some  of  the  ties  that  were  left  in 
the  track  were  so  rotten  that  with  fingers  and  toes  these  people 
pulled  out  a  great  number  of  spikes.  One  witness  pulled  out 
ten  with  his  fingers.  Others  pulled  out  a  number  with  their 
toes.  These  spikes  so  pulled  out  were  remaining  in  the  ties 
in  place  as  originally  driven,  but  by  reason  of  the  rotten  con- 
dition of  the  ties  they  .would  not  hold  in  the  ties  and  could 
be  removed  as  aforesaid.  Even  after  the  track  had  been  re- 
built so  trains  could  use  it,  other  vntnesses  visited  the  point 
and  one  witness  pulled  seventeen  spikes  out  of  the  old  ties  re- 
maining in  place  in  the  manner  narrated  above,  and  other 
witnesses  saw  this  done.     In  short,  a  great  number  of  witnesses 
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were  exiimined  as  to  the  condition  of  this  track  north  of  the 
trestle  and  their  testimony  is  uniformly  to  the  effect  above  and 
showed  the  track  to  be  in  a  deplorable  condition.  By  other 
witnesses  it  was  shown  that  the  track  north  of  the  trestle  was 
out  of  line;  the  rails  were  warped  and  twisted  by  the  derail- 
jiieatj  and  the  evidence  tended  to  show  that  when  the  car 
1001  jumped  the  rail  this  derailed  other  cars  of  the  train  and 
that  these  other  cars  fell  over  the  trestle  when  the  train  had 
come  to  a  standstill 

*'Then,  again,  take  the  condition  of  the  trestle. 

^'Second:  The  trestle  was  apparently  in  about  as  bad 
cundition  as  the  track.  The  piling  which  supported  the  trestle 
had  been  put  in  in  1890  and  many  of  them  were  rotten  close 
to  the  ground.  All  of  them  were  more  or  less  rotten  and 
insecure.  The  sway  braces  were  broken  from  their  fastenings 
and  wc^ro  shown  to  be  rotten  and  doty.  The  spikes  which  held 
thttm  in  their  place  only  entered  the  piling  about  two  inches 
and  much  of  the  other  part  of  the  piling  was  rotten.  The 
guard  rail  on  top  was  unsoimd  and  rotten  in  many  places. 
The  ties  in  the  trestle  were  sawed  ties  laid  about  eight  inches 
apart,  and  had  they  been  sound  would  have  supported  the 
train  and,  in  spite  of  the  derailment^  would  have  prevented 
it  pUeliing  over  the  trestle,  but  as  the  cars  went  over  it  the 
tics  broke  in  two  on  account  of  their  rotten  condition.  Mr. 
Wm.  F.  Steele,  who  was  an  employee  of  the  defendant,  stated 
that  there  were  a  hundred  rotten  ties  on  the  trestle  between 
the  pi  sice  where  the  locomotive  left  the  trestle  and  the  north 
end  cf  the  trestle.  The  uniform  testimony  of  a  great  host  of 
the  pliiintiff's  witnesses  was  to  the  same  effect  as  to  the  rotten 
and  unsafe  condition  of  the  trestle.  At  the  point  in  the  tres- 
tle at  wliich  the  first  car,  when  the  train  had  stopped,  fell  ta 
the  grrjimd,  there  were  shown  to  be  a  collection  of  rotten  ties 
in  the  trestle  which  broke  when  the  derailed  truck  ran  upon 
tlaiii  and,  after  swaying  backwards  and  forwards  a  little,  went 
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over  the  side,  carrying  with  it  the  balance  of  the  train  and  the 
locomotive." 

On  the  other  hand,  counsel  for  the  defendant  has  sub- 
mitted the  following  analysis  and  summary  of  the  testimony 
.in  respect  to  the  track  and  the  bridge : 

"The  accident  in  which  said  John  Minnier  lost  his  life 
was  occasioned  by  the  wheels  imder  the  forward  truck  of  car 
1001  leaving  the  rails  at  a  point  approaching  a  high  trestle. 
The  wheels  bumping  over  the  ties  on  the  trestle  caused  the  car 
to  sway  from  side  to  side  and  to  carry  it  over  the  side  of  the 
trestle,  and  to  pull  over  with  it  the  engine  and  other  cars 
standing  on  the  trestle. 

"In  an  attempt  to  account  for  the  wheels  of  the  forward 
truck  of  car  1001  leaving  the  rails^  the  plaintiff  offered  con- 
siderable testimony  as  to  the  condition  of  the  cross-ties  under 
the  rails  at  or  near  to  the  place  where  the  derailment  occurred. 
But  decayed  ties  in  the  track  do  not  account  for  the  derailment. 
The  only  part  of  the  ta-ain  derailed  was  the  forward  truck  of 
the  car  1001.  There  were  in  the  train  besides  the  engine,  six 
freight  cars,  a  baggage  car  and  coach.  The  engine  and  the 
seven  other  cars  ran  over  the  rails  and  on  to  the  trestle  and 
remained  on  the  rails  until  pulled  off  by  the  car  next  to  the 
engbe.  Even  the  wheels  under  the  rear  truck  of  car  1001 
remained  upon  the  rails  after  the  wheels  of  the  forward  truck 
were  running  over  the  ties  on  the  track  and  on  the  bridge,  and 
this  rear  truck  with  several  other  pair  remained  on  the  rails 
even  after  the  car  bodies  had  been  pulled  off  the  bridge. 

"The  same  witness,  who  was  the  general  superintendent 
of  the  road,  states  that  the  morning  after  the  wreck  he  made  a 
thorough  examination  of  the  track  at  the  place  of  derailment 
and  some  distance  beyond.  This  was  before  any  repairs  had 
been  made  to  the  track  after  the  wreck.  He  made  an  exam- 
ination from  the  north  end  of  the  trestle  about  a  quarter  of  a 
mile,  principally  along  the  place  of  derailment,  inspecting  the 
rails,  ties,  joints  and  everything  in  connection  with  it     Ex- 
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amined  tlie  fish  plates  and  found  them  in  proper  place,  and 
liolts^  Biit  and  nut-locks  and  found  them  in  perfect  condition. 
The  rails  were  not  disturbed  in  any  way  where  the  derailment 
occurred.  Before  any  work  was  done  a  train  was  run  over  it. 
lie  further  states  on  same  page  that  he  measured  the  gauge 
and  elevation  of  the  track.  He  did  not  measure  the  curve; 
"that  is  only  a  slight  curve  and  I  have  forgotten  the  degree  of 
itj  aceordiog  to  the  three  foot  standard,  and  the  track  all  along 
thore  was  in  perfect  gauge.  The  elevation  of  the  outer  rail 
wiis  from  one  and  one-half  to  two  inches  as  the  curve  was  run- 
ning into  a  tangent.' 

* 'Pa  trick  Curran,  section  foreman,  also  on  the  morning 
after  the  wreck,  made  a  like  examination.  He  found  the 
joints  in  secure  condition  and  the  rails  in  proper  gauge  and 
line.  He  states  that  a  train  passed  over  the  track  north  of 
the  trestle  where  the  derailment  occurred  vdthout  any  repairs. 
This  witnciia  was  put  in  charge  of  the  repairs  to  the  track  north 
of  the  trestle  after  the  wreck,  and,  he  describes  what  repairs 
were  made.  His  statement  in  substance  is  that:  'I  put  in, 
I  think,  fire  or  six  new  ties,  and  that  is  all  the  work  I  did  on 
it/  He  did  not  change  the  elevation  of  the  rails,  nor  disturb 
ihe  earth  at  all  except  where  new  ties  were  put  in.  The  new 
ties  were  put  in  close  to  the  trestle.  Five  or  six  ties  partly 
l*rok<^n  by  wheels  passing  over  them,  not  enough  to  prevent  the 
train  from  passing  over  them  with  perfect  safety.  The  broken 
ties  did  not  disturb  the  rails  at  all. 

"Janiea  Watts,  section  foreman  of  the  section  of  the  road 
^'here  the  accident  occurred,  was  at  the  scene  of  the  wreck 
withiTi  an  hour  after  it  occurred,  and  made  an  examination 
to  see  wimt  was  the  cause  of  the  accident  His  testimony  is 
substantially  the  same  as  that  of  Patrick  Curran's.  He  fur- 
ther states  that  the  condition  of  the  track  near  the  trestle 
where  the  accident  occurred,  was  good  and  well  maintained 
before  the  accident  That  it  was  under  his  care  and  he  went 
over  it  e?ery  day. 
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"To  the  same  effect  as  to  condition  of  the  track  and  rails 
is  the  testimony  of  Paul  Betmer.  This  witness  made  the 
examination  of  the  track  at  the  place  of  the  accident  the  same 
day  it  occnrred. 

"Also  the  testimony  of  Eobert  Beaty,  who  was  on  the 
ground  within  two  or  three  hours  after  the  accident  and  ex- 
amined the  track.  The  rails  had  not  been  disturbed  in  any 
way  that  he  saw.  Between  the  point  of  derailment  and  the 
trestle  he  saw  one  rotten  tie  and  several  broken  off  by  the 
wheels  running  over  them. 

"Joel  Chaney  walked  over  and  looked  at  the  track  the 
next  morning  after  the  accident,  he  states  that  he  saw  no  worn 
rails,  nor  any  loose  rails,  nor  any  out  of  line. 

"W.  H.  Eyan  examined  the  track  at  the  same  place  the 
same  day  and  shortly  after  the  accident  Where  the  derail- 
ment occurred,  the  rails  were  not  disturbed  or  moved.  The 
rails  were  not  worn  or  battered.  Between  the  place  of  derail- 
ment and  the  end  of  the  bridge  he  saw  not  over  half  a  dozen 
partially  decayed  ties.  He  further  states  that  he  afterwards 
used  the  guard  rails  taken  from  the  south  side  of  the  bridge 
and  some  of  the  broken  cross-ties  from  the  bridge,  that  with 
the  exception  of  abopt  two  feet  of  guard  rail  the  timber  was 
sound. 

^^.  W.  De  Jarnett,  a  witness,  testified  in  substance,  that 
he  was  at  the  scene  of  the  wreck  about  an  hour  after  it  oc- 
curred.    His  testimony  corroborates  the  foregoing. 

"Ira  Gill,  a  witness  for  the  plaintiff,  testified  that  he 
noticed  one  rail  in  the  track  spread  out  half  an  inch.  He  is 
the  only  witness  that  pretends  to  have  seen  a  rail  spread, 
though  many  others  examined  the  track.  He  didn't  measure 
the  gauge,  he  judged  with  the  eye.  If  it  had  spread  enough 
to  let  the  wheels  of  one  truck  off  it  is  difficult  to  see  why  the 
rest  of  the  train  following  the  derailed  truck  did  not  also  leave 
the  rails. 

"J.  W.  Bagby,  a  witness  for  plaintiff,  examined  the  place 
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of  the  accident  the  same  day  and  he  says  with  some  care,  and  he 
statesj  *I  think  the  rails  were  in  their  natural  shape/  .... 
He  didn't  see  any  indication  of  displacement  of  the  rails. 

''Another  witness  for  plaintiff,  Wingate,  testified  that  a 
rail  was  turned  over  in  the  track.  This  and  the  witness,  Gill, 
were  ev  idently  exercising  their  imagination  in  an  effort  to 
divine  the  cause  of  the  derailment  of  the  forward  truck  of*  car 
Ifo,  1001,  This  last  theory  has  to  account  for  the  rest  of  the 
train  remaining  on  the  rails  while  in  motion,  and  it  is  not 
creditable  to  the  ingenuity  of  the  witness. 

'Tred  and  Ike  Trinder,  hrothers  of  the  plaintiff,  testified 
that  they  visited  the  place  of  the  accident  two  days  after  it 
occurred,  and  after  repairs  had  been  made  to  the  track,  and 
the  operation  of  regular  trains  had  been  resumed  between 
Sedalia  and  Warsaw.  These  witnesses  testify  to  have  found 
a  joint  three  or  four  feet  from  the  point  where  the  wheels  of 
the  truck  mounted  the  rail  and  went  over  the  ties,  under 
which  there  was  a  rotten  tie  affording  no  support  to  the  rail; 
that  the  joint  was  held  together  by  fish  plates  through  which 
tliere  was  but  one  bolt  to  hold  the  fish  plate.  On  croes-exam- 
m  at  ion  the  last-named  witness  testified:  *Q.  How  wide 
was  the  space  where  you  saw  the  joint,  three,  four  or  five  feet 
north  of  the  point  of  derailment  of  the  car,  where  the  joint 
liad  no  support  from  the  ties?  A.  I  should  say  from  fifty 
to  aixty  inches.' 

*Tbe  witness  Watts  testified  that  he  measured  the  dis- 
tance from  the  north  end  of  the  trestle  to  the  point  where  the 
wheels  left  the  rails,,  which  was  115  feet;  also  the  distance 
from  tlie  latter  point  to  the  next  joint  north,  which  was  twelve 
feet.  To  the  same  effect  was  the  testimony  of  Patrick  Cur- 
ran. 

*'Iii  addition  Mr.  Eohwer,  a  civil  engineer,  testifies  that 
the  effeet  on  the  engine  passing  over  such  a  joint  as  that  de- 
scribed by  the  Trinders,  would  be  to  cause  it  to  swing  over ; 
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'that  would  be  the  natural  cansequence  of  bending  the  rail; 
if  the  rail  benl^  it  would  swing  the  engine  over.' 

"It  would  have  been  exceedingly  singular  if  such  a  gap 
existed  in  the  track,  it  would  have  eluded  the  search  of  so  many 
others  who  made  examinations,  and  those  who  repaired  the 
track  before  the  Trinders  came  there;  and  that  the  engines 
and  trains  should  still  continue  to  pass  over  it  safely  and,  so 
far  as  it  appears,  without  the  engineer  or  other  employees' on 
the  trains  being  sensible  of  its  existence. 

'^t  was  shovm,  by  the  testimony  of  Superintendent  Inge, 
that  he  was  in  the  habit  of  going  over  the  road  three  times  a 
week  and  sometimes  every  day.  Part  of  the  time  he  rode  on 
the  engine  and  on  the  rear  end  of  the  coach,  and  from  experi- 
ence could  easily  tell  if  there  was  a  loose  joint.  He  went  over 
the  track  the  day  before  the  accident  from  Sedalia  to  Warsaw 
and  back.  He  states  that  no  such  loose  joint  as  that  described 
by  the  Trinders  existed  there,  that  if  it  had  it  would  have  been 
impossible  for  him  not  to  have  seen  it" 

In  respect  to  the  charge  of  overloading  the  broad-gauge 
car,  the  plaintiff  introduced  several  witnesses  who  testified  that 
the  car  swayed  more  than  the  narrow-gauge  car,  but  none  pf 
them  attempted  to  say  liiat  the  car  was  overloaded  or  to  qualify 
themselves  to  give  an  opinion  on  that  question.  On  the  other 
hand  the  defendant  introduced  testimony  showing  that  the  car 
was  not  overloaded. 

The  plaintiff  admits  that  the  charge  that  there  were  not 
enough  brakemen  on  the  train  is  not  sustained  by  the  proof, 
but  still  insists  that  the  evidence  showed  that  one  of  the  brake- 
men  was  incompetent.  The  defendant  contends  that  the  evi- 
dence fails  to  show  this. 

Touching  the  charge  that  the  defendant  was  negligent  in 
putting  the  broad-gauge  car  mounted  on  narrow-gauge  trucks 
in  the  train  or  in  using  it  on  a  narrow-gauge  road,  the  plain- 
tiff introduced  no  evidence  whatever.  On  the  other  hand  the 
defendant  showed  by  the  testimony  of  Herman  J.  Smith,  its 
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foreman  of  car  repairs  in  its  shops  in  St.  Louis,  who  built  this 
cap,  that  such  a  car,  on  such  a  road,  was  standard  built  and 
safe.  The  defendant  also  showed  by  conductors,  superintend- 
ents, engineers,  master  mechanics  and  superintendents,  on  the 
iJurUiigton  &  Western,  and  Burlington  &  Northwestern  rail- 
roadsj  in  Iowa,  and  on  the  Denver  &  Eio  Grande  Eailroad,  in 
Colorado^  which  are  narrow-gauge  railroads,  that  it  is  the  uni- 
foTiii  practice  on  those  roads  to  transfer  broad-gauge  cars  to 
narrow-gauge  trucks  and  to  run  them  over  those  narrow-gauge 
roads,  and  that  experience  has  proven  that  it  can  be  safely 
f!onc%  even  when  such  cars  are  loaded  with  from  30,000  to 
00,000  prmnds  and  are  run  at  a  speed  of  from  eighteen  to 
tweoty-five  miles  an  hour. 

The  plaintiff  contends,  however,  that  the  experience  and 
practice  on  these  two  narrow-gauge  roads  does  not  establish 
a  eijstoni  on  all  the  narrow-gauge  roads  in  the  United  States 
(no  other  narrow-gauge  roads  are  shown  by  the  record  in  this 
case  to  be  in  operation  in  the  United  States)  and  that  the  plain- 
tiff is  only  bound  by  a  custom  which  has  become  uniform 
among  all  iiarrow-gauge  roads,  and  moreover  that  the  deceased 
is  not  e-how  n  to  have  known  of  any  such  custom,  nor  even  that 
the  defendant  had  introduced  the  car  as  a  part  of  its  rolling 
Btoek,  nor  vet  that  the  deceased  knew  that  this  car  constituted 
a  part  of  the  train  he  was  engineer  of.  This  car  was  eight 
fee*  five  inches  wide,  twenty-seven  feet  six  inches  long  and 
about  seven  feet  high.  A  standard-gauge  (or  broad-gauge)  car 
is  thirty-four  to  forty-five  feet  long,  nine  feet  wide,  and  about 
eleven  feet  high.  The  record  does  not  disclose  the  exact  size 
of  a  narrow -gauge  car. 

The  instructions  given  and  refused  will  be  considered 
hereinafter, 

1.  Tt  is  the  duty  of  the  master  to  furnish  to  the  servant  a 
reaisoimbly  safe  place  and  reasonably  safe  machinery  and  ap- 
pliances in  which  and  with  which  to  do  the  master's  work. 
[Tflbler  v.  Eailroad,  93  Mo.  79;  Qrattis  v.  Eailroad,  153 
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Mo.  403.]  'TEt  is  not  the  duty  of  the  master  to  furnish  any 
particular  kind  of  tools,  implements  or  appliances.  His  duty 
in  this  respect  is  to  use  ordinary  care  and  diligence  in  select- 
ing and  furnishing  safe  and  suitable  tools  and  implements.  No 
inference  of  negligence  can  arise  from  evidence  which  shows 
that  the  implement  was  such  as  is  ordinarily  used  for  like  pur- 
poses by  persons  engaged  in  the  same  kind  of  business."  This 
terse  statement  of  the  rule  was  announced  by  Blaok^  J.,  in 
Bohn  V.  Railroad,  106  Mo.  1.  c.  433.  This  courts  in  Banc, 
speaking  through  Shekwood,  J.,  in  Steinhauser  v.  Spraul,  127 
Mo.  L  c  662,  said:  'Tit  is  well-settled  law  that  an  employer 
is  not  bound  to  furnish  his  employees  the  safest  known  appli- 
ances, tools  or  machinery,  the  latest  approved  patterns  of  tools 
and  improvements  therein,  etc,  nor  does  he  render  himself 
liable  by  failing  to  discard  tools  or  appliances  which  are  not 
such,  and  to  supply  their  places  with  those  which  are  more 
safe.  [2  Thompson  on  Neg.,  p.  983 ;  Blanton  v.  Dold,  109 
Mo.  64.]" 

The  servant  in  entering  the  service  of  the  master  assumes 
the  risks'  that  ordinarily  and  usually  are  incident  to  the  busi- 
ness being  conducted  by  tbe  master,  and  his  wages  include 
compensation  for  injuries  received  from  such  risks.  In  Brad- 
ley V.  Railroad,  138  Mo.  1.  c  302,  this  court,  per  Macfab- 
LAiTE,  J.,  said :  "It  is  equally  well  settled  that  a  master  can 
conduct  his  business  in  his  own  way,  and  the  servant,  knowing 
the  hazards  of  his  employment  as  the  business  is  conducted, 
impliedly  waives  the  right  to  compensation  for  injuries  re- 
sulting from  causes  incident  thereto,  though  a  different  method 
of  conducting  the  business  would  have  been  less  dangerous. '* 
To  the  same  effect  is  Jackson  v.  Railroad,  104  Mo.  448. 

It  is  also  the  law,  not  only  id  this  State  but  almost  uni- 
versally, that  if  the  master  fails  in  his  duty  to  his  servant  to 
furnish  safe  appliances,  and  if  the  servant  knows,  or  by  the 
exercise  of  ordinary  care  could  know,  that  the  appliances  fur- 
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nished  are  not  altogether  or  reasonably  safe,  the  servant  is  not 
obliged  to  refuse  to  use  the  appliances  or  quit  the  service  of  the 
master  if  he  reasonably  believes  that  by  the  exercise  of  proper 
mte  and  caution  he  can  safely  use  the  appliances  notwith- 
standing they  are  not  so  reasonably  safe,  and  if  he  does  use 
them  and  exercise  such  care  and  caution  and  is  injured,  the 
servant  does  not  waive  his  right  to  compensation  for  injuries 
retseived  in  consequence,  nor  is  he  guilty  of  contributory  negli- 
genca  But  if  the  appliance  is  obviously  so  dangerous  that  it 
can  not  be  safely  used  even  with  care  or  caution,  or  as  it  is 
sometimeB  said  if  the  danger  of  using  it  is  patent,  or  such  as 
to  threaten  immediate  injury,  then  the  servant  is  guilty  of 
contributory  negligence  if  he  uses  it,  and  the  master  is  not 
liable  notwithstanding  his  prior  failure  of  duty.  [Huhn  v. 
Kailroad,  92  Mo.  447  j  Soeder  v.  Railroad,  100  Mo.  L  c.  681  j 
HoUoran  v.  Iron  Co.,  133  Mo.  1.  c  476.] 

These  settied  principles  of  law  are  again  announced  as  a 
predicate  for  the  determination  of  the  principal  contention  of 
the  defendant  on  this  appeal,  that  the  second  instruction  given 
for  the  plaintiff  is  erroneous,  and  also  that  the  court  erred  in 
modifying  the  thirteenth  instruction  asked  by  the  defendant 
Those  in^truQtions  are  as  follows : 

''2,  [Given  for  Plaintiff].  The  court  instructs  the 
jury  that  although  you  may  believe  from  the  evidence  that  the 
said  John  Minnier  knew  of  the  alleged  defects  and  insufficien- 
cies in  the  ties,  roadbed,  track  and  trestle,  and  of  the  alleged 
eonditioHj  size  and  weight  of  said  car  No.  1001  and  of  the 
alleged  manner  in  which  it  was  loaded  and  of  the  alleged  in- 
competency and  unskillfulness  of  one  of  said  brakemen  all  as 
fully  referred  to  and  mentioned  in  the  foregoing  instruction, 
yet  such  knowledge  and  information  on  the  part  of  said  Min- 
nier does  not  prevent  or  bar  the  right  of  the  plaintiff  to  recover 
in  this  case,  unless  you  further  find  that  the  alleged  defects 
and  insufficiencies  were  so  obviously  dangerous  as  to  threaten 
immediate  injury  to  the  employees  and  operators  on  said  train 
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at  the  time  and  place  and  under  the  conditions  existing  at  the 
time  of  the  accident,  and  if  you  find  said  defects  and  insuflSr 
dendes  did  exist  as  explained  to  you  in  the  other  instruction, 
and  were  the  direct  cause  of  the  accident,  and  were  known,  or 
by  the  exercise  of  ordinary  care  could  have  been  known,  to  the 
defendant,  and  the  said  John  Minnier  notwithstanding  his 
knowledge  thereof  supposed  and  had  good  reason  to  suppose 
that  he  could  safely  operate  said  train  by  the  use  of  care  and 
caution  and  that  he  did  use  all  the  care  and  caution  incident 
to  the  condition  in  which  he  was  placed  at  the  time,  your  ver- 
dict and  finding  must  be  for  the  plaintiff/' 

"13.  [Asked  by  defendant  and  modified  by  the  court  by 
adding  the  words  in  italics.]  If  John  Minnier  knew,  or  by 
the  exercise  of  ordinary  care  might  have  known,  that  standard- 
gauge  car  bodies,  one  or  more,  were  in,  and  constituted  a  part 
of  the  train  which  he  operated  as  engineer  on  November  2, 
1897,  over  the  defendant's  railroad,  and  that  such  cars  on 
narrow-gauge  trucks  had  been  prior  to  that  date  adopted  by  the 
defendant's  company  as  a  part  of  its  car  equipment,  and  had 
been  in  repeated  and  ordinary  use  on  defendant's  said  railroad 
for  thirty  days  or  more  prior  to  said  date,  and  the  said  John 
Minnier  remained  in  the  services  of  the  defendant,  he  accepted 
and  took  upon  himself  whatever  risk  pertained  to  the  operation 
of  fliat  class  of  cars,  and  if  the  jury  should  believe  from  the 
evidence  that  the  accident  was  caused  by  such  a  car  becoming 
derailed  by  reason  of  such  cars  being  less  safe  to  operate  over 
narrow-gauge  roads  than  ordinary  narrow-gauge  cars,  the 
plaintiff  can  not  recover,  on  account  of  the  use  of  said  car,  if 
(he  jury  believe  that  the  danger,  if  any,  arising  from  the  use 
of  mid  car  was  so  obvious  as  to  threaten  immediate  injury  to 
ihe  employees  and  operators  of  said  train,  in  the  exercise  of  • 
ordinary  prudence  and  camtion  at  the  time  and  place  and  under 
the  conditions  existing  at  the  time  of  the  accident/' 

It  will  be  observed  that  the  instruction  given  for  the 
plaintiff  treats  of  defects  and  insuflSciencies  in  the  ties,  road- 
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bed,  track  and  trestle,  as  well  as  of  the  alleged  condition,  size 
and  weight  of  the  car  No.  1001,  and  of  the  alleged  manner  in 
which  it  was  loaded,  and  also  of  the  alleged  incompetency  and 
unskillfulness  of  one  of  the  brakemen,  combining  in  this  re- 
spect the  several  acts  of  negligence  charged  in  the  petition, 
while  the  instruction  asked  by  the  defendant  refers  only  to  the 
liability  or  excusability  of  the  defendant  for  its  use  of  the 
broad-gauge  car  mounted  on  the  narrow-gauge  trucks. 

The  plaintiffs'  instruction  says  nothing  directly  about  the 
assumption  by  the  plaintiff  of  the  risks  ordinarily  incident  to 
the  employment  but  leaves  that  feature  of  the  case  to  be  im- 
plied from  the  declaration  of  law  that  the  knowledge  of  these 
defects  by  the  deceased,  does  not  bar  the  plaintiff's  recovery 
unless  the  defects  were  so  obviously  dangerous  as  to  threaten 
immediate  injury.  Whereas  the  instruction  as  asked  by  the 
defendant  impliedly  instructs  the  jury  that  the  defendant  had 
a  right  to  introduce  the  broad-gauge  car  as  a  part  of  its  appli- 
ances even  if  it  was  more  dangerous  than  the  narrow-gauge 
cars  previously  in  use,  and  if  the  deceased  knew  it  was  so  in- 
troduced and  remained  in  the  defendant's  service,  the  instruc- 
tion directly  told  the  jury  he  assumed  the  increased  risks  inci- 
dent to  such  use.  The  modification  of  this  instruction  by  the 
court  tells  the  jury  that  the  deceased  did  not  assume  such 
increased  risk  unless  the  danger  arising  from  the  use  of  such 
car  was  so  obvious  as  to  threaten  inunediate  injury  even 
though  the  car  was  handled  with  prudence  and  caution. 

The  vice  of  the  plaintiff's  instruction  is  that  it  did  not 
fully  state  the  law  as  to  the  assmnption  of  risks,  and  was  calcu- 
lated to  mislead  the  jury  into  believing  that  the  deceased  only 
assumed  the  risk  if  the  danger  was  sp  obvious  as  to  threaten 
immediate  injury. 

x^d  the  modification  of  the  defendant's  instruction  would 
have  strengthened  the  impression  of  the  jury  that  this  was  the 
true  meaning  of  the  plaintiff's  instruction,  because  that  modi- 
fication told  the  jury  that  the  deceased  did  not  assume  the  risk 
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unless  it  was  so  obvious  as  to  threaten  immediate  injury  even 
though  the  car  was  used  with  ordinary  prudence  and  caution. 

This  was  manifestly  the  theory  of  the  law  upon  which 
the  trial  court  proceeded,  and  that  theory  is  not  the  law. 

In  the  first  place,  there  is  absolutely  no  evidence  in  this 
case  that  a  broad-gauge  car  moimted  upon  narrow-gauge 
trucks  is  an  unsafe  appliance  for  a  railroad  to  use.  On  the  con- 
trary all  the  evidence  in  the  case  is  that  such  a  car  is  not  only 
safe  but  that  it  is  used  on  all  the  other  narrow-gauge  roads  that 
the  evidence  discloses  are  in  existence.  So  that  there  is  no 
foundation  whatever  to  support  the  charge  that  such  use  of 
such  car  was  negligence,  and  as  there  was  no  evidence  of  any 
such  Diligence  but  the  evidence  is  just  the  contrary  there  was 
nothing  to  base  such  an  instruction  upon,  so  far  as  the  use  of 
the  car  is  concerned. 

In  addition,  there  is  nothing  in  the  case  which  justified 
the  instruction  as  to  obvious  danger  threatening  immediate 
injury,  so  far  as  the  car  was  concerned,  and  therefore  so  much 
of  the  plaintiff's  instruction  number  two  (and  the  same  is 
true  as  to  plaintiff's  instruction  number  one)  as  refers  to  such 
obvious  danger  is  erroneous,  and  the  whole  of  the  modification 
of  the  defendant's  instruction  is  without  any  fact  in  the  case 
to  rest  upon.  , 

Moreover,  the  effect  of  the  modification  of  the  defendant's 
in5truction  is  to  tell  the  jury  that  a  servant  only  assumes  such 
risks  as  are  so  obviously  dangerous  as  to  threaten  immediate 
injury.  This  is  not  the  whole  law  on  the  subject  and  stated 
in  this  way  it  is  not  the  law  at  all.  For  it  overlooks  the  rule 
that  the  servant  assumes  the  risks  ordinarily  and  usually  inci- 
dent to  the  employment.  It  calls  attention  to  the  exception  to 
this  rule  but  does  not  state  the  rule,  and  stated  as  these  instruc- 
tions put  it,  it  makes  the  exception  to  the  rule,  the  rule  itself. 

Both  of  these  instructions,  as  given,  were  erroneous. 

There  is  likewise  no  evidence  that  this  car  was  overloaded. 
All  the  direct  testimony  of  all  the  persons  who  had  any  knowl- 
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edgu  of  the  facts  or  who  qualified,  themselves  to  speak  on  the 
eubjectj  is  that  the  car  was  not  overloaded,  and  the  only  testi- 
motjj  to  the  contrary  is  that  this  car  swayed  more  than  the 
narrow-gauge  cars,  and  from  this  it  is  argued  that  the  over- 
loading caused  the  swaying.  This,  however,  is  only  argument 
or  deduction,  and  is  not  a  statement  of  a  fact  by  any  person 
possessing  knowledge  of  the  fact,  or  competent  to  draw  a  deduc- 
tion* 

Counsel  have  pointed  out  no  testimony  supporting  the 
charge  that  one  of  the  brakemen  was  incompetent,  unskilled  or 
inexperienced,  and  therefore  that  element  may  be  eliminated 
from  the  consideration  of  this  case. 

Tbo  only  case  like  the  case  at  bar  that  the  great  industry 
ind  marked  ability  of  counsel  has  discovered,  is  Titus  v.  Eail- 
road,  136  Pa.  St.  618.  The  negligence  charged  in  ttat  case 
was  placing  the  body  of  a  broad-gauge  car  upon  the  narrow- 
gauge  trucks,  used  on  the  narrow-gauge  railroad  of  the  defend- 
ant, and  that  said  car  was  so  heavily  loaded  as  to  be  top-heavy 
(allpgations  similar  to  this  case)  and  the  further  act  of  negli- 
gence in  lining  on  said  car  an  unsafe  appliance  for  fastening 
the  body  of  the  car  to  the  trucks  (an  element  not  present  in 
this  ease).  The  trial  developed  the  fact  that,  "while  on  its 
way  to  Bradford,  on  the  day  given,  the  train  was  passing 
around  a  curve,  at  the  rate  of  seven  to  ten  miles  an  hour,  when 
car  41036"  (the  broad-gauge  car  on  the  narrow-gauge  trucks), 
"was  observed  to  sway  from  side  to  side  and  afterwards  to 
bounce  as  if  off  the  rails,"  and  then  the  car  turned  over,  and 
tJie  plaintiff's  son,  a  brakeman  on  the  train,  was  killed.  The 
Supreme  Court  of  that  State  held  that  there  was  no  negligence 
shown  and  reversed  the  judgment  recovered  in  the  trial  court 
by  the  plaintiff,  without  remanding  the  cause.  In  the  course 
of  the  opinion  Mr.  Justice  Mitchell,  said:  "We  have  ex- 
aminerl  all  the  testimony  carefully,  and  fail  to  find  any  evi- 
denep  of  defendant's  negligence.  The  negligence  declared 
upon  h  the  placing  of  a  broad-gauge  car  upon  a  narrow-gauge 
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truck,  and  tbe  use  of  ^an  unsafe,  and  not  the  best  appliance, 
to-wit>  the  flat  center  plate;'  or,  as  expressed  by  the  learned 
judge  in  his  charge,  in  using  on  the  narrow-gauge  road  the 
standard  car-bodies,  and  particularly  the  New  York,  Pennsyl- 
vania &  Ohio  car-body  described  by  the  witnesses.  But  the 
whole  evidence,  of  plaintiff's  witnesses  as  well  as  of  defend- 
ant's, shows  that  the  shifting  of  broad-gauge  or  standard  car- 
bodies  on  to  narrow-ga\ige  trucks  for  transportation,  is  a  regu- 
lar part  of  the  business  of  narrow-gauge  railroads,  and  the 
plaintiff's  evidence  makes  no  attempt  to  show  that  the  way  in 
"which  it  was  done  here  was  either  dangerous  or  unusual. 
Haleman  says  the  majority  of  the  bearings  fit,  and  those  that 
do  not,  have  hard-wood  blocks  put  under  them,  and  the  blocks 
are  fastened  with  telegraph  wire,  and  he  was  not  positive  but 
that  some  were  bolted  on.  The  particular  car  complained  of 
was  blocked  and  wired.  Cazely  and  Richmond  say  it  was  the 
custom  to  haul  these  broad-gauge  cars  on  the  narrow-gaugfe 
trucks,  though  most  of  the  broad-gauge  were  Erie  cars,  of 
somewhat  different  construction;  and  Morris  says  the  car  in 
question  was  put  on  a  Hays  truck,  fitted  for  carrying  standard- 
gaiige  cars  on  a  narrow-gauge  road,  and  that  this  particular 
kind  of  'Nypano'  car  was  so  hauled  quite  often.  These  are 
plaintiff's  own  witnesses,  and  none  of  them  say  the  practice 
was  dangerous.  The  nearest  approach  to  such  testimony  is 
by  Morris,  who  says  he  Tiad  his  doubts.'  But,  even  if  the 
practice  had  been  shown  to  be  dangerous,  that  would  not  show 
it  to  be  negligent  Some  employments  are  essentially  hazard- 
ous, as  said  by  our  Brother  Gbeen^  in  Eailroad  v.  Husson, 
101  Pa.  St.  1,  of  coupling  railway  cars;  and  it  by  no  means 
follows  that  an  employer  is  liable  T)ecause  a  particular  acci- 
dent might  have  been  prevented  by  some  special  device  or  pre- 
caution not  in  common  use.'  All  the  cases  agree  that  the 
master  is  not  bound  to  use  the  newest  and  best  appliances.  He 
performs  his  duty  when  he  furnishes  those  of  ordinary  char- 
acter and  reasonable  safety,  and  the  former  is  the  test  of  the 
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latter;  for,  in  regard  to  the  style  of  implement  or  nature  of  the 
mode  of  performance  of  any  work,  'reasonably  safe'  means 
safe  according  to  the  usages,  habits,  and  ordinary  risks  of  the 
business.  Absolute  safety  is  unattainable,  and  employers  are 
not  insurers.  They  are  liable  for  the  consequences,  not  of 
danger  but  of  negligence;  and  the  unbending  test  of  negligence 
in  methods,  machinery,  and  appliances  is  the  ordinary  usage 
of  the  business.  No  man  is  held  by  law  to  a  higher  degree  of 
skill  than  the  fair  average  of  his  profession  or  trade,  and  the 
standard  of  due  care  is  the  conduct  of  the  average  prudent 
man.  The  test  of  negligence  in  employers  is  the  same,  ai\d 
however  strongly  they  may  be  convinced  that  there  is  a  better 
or  less  dangerous  way,  no  jury  can  be  permitted  to  say  that  the 
usual  and  ordinary  way,  commonly  adopted  by  those  in  the 
same  business,  is  a  negligent  way  for  which  liability  shall  be 
imposed.  Juries  must  necessarily  determine  the  responsibil- 
ity of  individual  conduct,  but  they  can  not  be  allowed  to  set  up 
a  standard  which  shall,  in  effect,  dictate  the  customs  or  contax>l 
the  business  of  the  community." 

The  use  of  this  car,  under  the  facts  as  disclosed  by  this 
record  can  not  be  said  to  constitute  negligence. 

This  leaves  only  the  averments  of  and  proofs  as  to  the 
condition  of  the  track,  etc  The  testimony  is  as  conflicting  as 
it  is  possible  for  witnesses  to  make  it  This  court  would  not 
disturb  the  finding  of  the  jury  under  such  conditions,  if  the 
jury  had  been  properly  instructed.  If  the  testimony  of  the 
plaintiff's  witnesses  is  true,  it  is  incomprehensible  how  any 
train  could  ever  have  passed  safely  over  this  road.  Yet  trains, 
including  this  broad-gauge  car,  had  passed  over  it  in  safety 
many  times  during  the  thirty  days  immediately  preceding  the 
accident.  If  the  spreading  of  the  rail  half  an  inch,  caused 
the  front  trucks  of  this  car  to  leave  the  tracks,  or  if  it  was 
caused  by  a  low  or  loose  joint,  it  is  hard  to  understand  why  the 
rear  trucks  of  this  car  did  not  also  leave  the  track,  and  also 
why  the  engine  did  not  leave  the  track.     If  there  were  as  many 
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rotten  cross-ities  as  the  plaintiff's  evidence  shows  between  the 
point  this  car  left  the  track,  110  or  115  feet  north  of  the 
trestle,  and  the  point  on  the  trestle  where  the  car  stopped,  it 
is  hard  to  understand  why  this  car  did  not  sooner  turn  over, 
for  it  was  the  last  freight  car  to  turn  over  and  ran  about  three 
hundred  feet  with  the  forward  trucks  on  the  cross-ties,  and  did 
not  turn  over  until  it  was  dragged  over  by  the  narrow-gauge 
cars  in  its  rear.  On  the  other  hand,  if  the  testimony  of  the 
defendant's  witnesses  as  to  the  condition  of  the  track,  etc., 
is  true,  then  it  is  hard  to  comprehend  why  this  car  left  the 
track  at  all.  These,  however,  are  problems  the  law  leaves  to 
the  jury  to  solve,  and  it  is  not  the  practice  of  this  court  to 
interfere  with  the  verdict  under  such  conditions. 

For  the  error  in  giving  the  plaintiff's  second  (and  first) 
instruction  and  in  modifying  the  defendant's  thirteenth  in- 
struction, hereinbefore  pointed  out,  the  judgment  of  the  cir- 
cuit court  is  reversed  and  the  cause  remanded  for  further 
trial  in  conformity  herewith.     All  concur. 


HAXLON  V.  PULITZER  PUBLISHING  COMPANY, 
Appellant. 

Division  On«,  February  19,  1002. 

1.  Appellate  Jurisdiction:  oonstttutional  question:  ubel.  An 
instraction  on  the  burden  of  proof  in  a  libel  suit  does  not  inyolve 
a  constitutional  question. 

2.  :   :   PBAcncE.     Before  an  appellant  can  invoke  the 

jurisdiction  of  the  Supreme  Court  to  decide  a  constitutional  ques- 
tion, he  must  be  able  to  show  that  he  claimed  in  the  trial  court 
some  right  under  the  Constitution  which  was  denied  him,  or  that 
a  constitutional  question  to  his  own  disadvantage  was  ruled  in  his 
adversary's  favor. 

Appeal  from  St.  Louis  City  Circuit  Court — Hon,  Jas.  E. 
WUhrow,  Judge. 

Traksfebbed  to  St.  Louis  Court  of  Appeals. 
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Jiidson  £  Oreen  for  appellants, 

(1)  The  appeal  in  this  ease  was  properly  taken  to  this 
couHj  although  the  judgment  was  for  $1,750,  as  the  error 
complained  of  in  the  refusal  of  the  instruction  involves  the 
application  and  construction  of  the  Constitution  of  the  State, 
section  14  of  article  2  of  the  Bill  of  Eights.  Heller  v.  Pu- 
litzer Publishing  Company,  163  Mo.  205.  (2)  The  circuit 
court  erred  in  refusing  the  following  instruction  requested  by 
defendant ;  "The  court  instructs  the  jury  that  under  the  Con- 
stitution of  the  State,  the  jury  in  every  action  for  libel  are 
the  Judges  of  the  law  as  well  as  of  the  facts.  You  are  there- 
fore to  determine  from  all  the  facts  in  evidence  whether  the 
publication  complained  of  was  libel  upon  plaintiff,  and  unless 
you  so  find  that  it  was  a  libel  upon  plaintiff,  your  verdict  must 
be  for  defendant"  Constitution,  sec.  14,  art,  2,  of  Bill  of 
Eights;  State  v.  Armstrong,  106  Mo.  395;  State  v.  Powell, 
66  Mo.  App.  598;  Arnold  v.  Jewett,  125  Mo.  241;  Heller 
V.  Pulitzer  Publishing  Co.,  supra;  McCloskey  v.  Pulitzer 
Publishing  Co.,  152  Mo.  339. 

Morris  £  Fitzgerald  and  James  P.  Maginn  for  re- 
spondent. 

There  Tras  no  error  in  refusing  the  instruction  requested 
by  defendants,  because,  in  the  instructions  given  by  the  court 
of  it3  own  motion,  the  jury  were  instructed  fully  and  substan- 
tially as  requested  by  defendant  in  its  refused  instruction,  and 
said  iustniotion  did  not  purport  to  instruct  the  jury  as  to  the 
burden  nf  proof. 

VAIJ.IANT,  J.— This  is  an  action  for  libel.  The  de- 
fendant corporation  is  the  publisher  of  the  St.  Louis  Post- 
Pi  spa  tch. 

The  petition  sets  out  in  full  the  article  complained  of, 
states  til  at  it  was  published  by  the  defendant  of  and  concern- 
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ing  the  plaintiff,  that  it  is  false  and  maliciotus  and  to  the  plain- 
tiff's danmge. 

The  answer  admits  the  publication,  denies  malice,  avers 
that  the  statements  in  the  publication  were  true^  and  pleads 
certain  facts  in  mitigation. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  for  $1,200 
compensatory  and  $500  punitive  damages  and  judgment  ac- 
cordingly, from  which  the  defendant  appeals. 

The  appeal  comes  to  this  court  on  the  theory  that  a  con- 
stitutional question  is  involved.  The  clause  of  the  Constitu- 
tion referred  to  is:  *^And  in  all  suits  and  prosecutions  for 
libel  the  truth  thereof  may  be  given  in  evidence,  and  the  jury, 
under  the  direction  of  the  court,  shall  determine  the  Ij^w  and 
the  fact."     [Sec.  14,  art  2.] 

Before  a  party  can  be  in  a  position  to  invoke  the  juris- 
diction of  this  court_  to  decide  a  constitutional  question,  he 
must  be  able  to  stow  that  he  claimed  in  the  trial  court  some 
right  under  the  Constitution  which  was.  denied  him,  or  that 
a  constitutional  question  to  his  own  disadvantage  was  ruled 
in  his  adversary's  favor. 

Appellant  insists  that  its  right  under  the  above-quoted 
clause  of  the  Constitution  was  denied  or  infringed  by  the  re- 
fusal of  the  court  to  give  the  following  instruction  asked  by 
it: 

"The  court  instructs  the  jury  that  under  the  Constitu- 
tion of  the  State,  the  jury  in  every  action  for  libel  are  the 
judges  of  the  law  as  well  as  of  the  facts.  Tou  are  therefore 
to  determine  from  all  the  facts  in  evidence,  whether  the  pub- 
lication complained  of  was  a  libel  upon  the  plaintiff,  and  unless 
you  so  find  that  it  was  a  libel  upon  the  plaintiff  your  verdict 
must  be  for  the  defendant" 

The  court  of  its  own  motion  gave  the  following: 

'The  jury  are  instructed  that  under  the  law  of  this  State 
the  jury,  under  the  direction  of  the  court,  are  to  determine 
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tlie  kw  and  the  facts  in  all  suits  and  prosecutions  for  libel, 
which  means  that  in  this  ease,  you  are  to  determine  whether 
the  publication  complained  of  is  or  is  not  a  libel  upon  the  plain- 
tiff." 

The  particular  rights  guaranteed  to  the  defendant  under 
the  clause  of  the  Constitution  above  quoted,  were  to  plead 
tho  truth  of  the  publication  in  defense  and  to  have  the  jury 
under  the  direction  of  the  court  determine  the  law  as  well  as  the 
facts.  Those  rights  the  appellant  claimed  in  the  trial  court,  and 
they  were  given.  But  appellant  contends  that  the  omission 
of  the  last  clause  of  the  refused  instruction,  "and  unless  you 
so  find  that  it  was  a  libel  upon  plaintiff,  your  verdict  must 
be  for  defendant,"  impaired  its  constitutional  right,  in  that 
that  clause  was  in  effect  an  instruction  on  the  burden  of  proof 
and  that,  to  give  full  effect  to  the  clause  of  the  Constitution 
ijuotc^dj  the  jury  should  be  instructed  on  the  law  of  burden  of 
proof. 

We  will  not  decide  whether,  under  the  pleadings  in  this 
case,  the  defendant  was  entitled  to  an  instruction  that  the 
burden  of  proof  was  on  the  plaintiff  on  that  issue,  nor  whether 
tills  refused  instruction  was  really  an  instruction  on  that  point, 
fiecanse  those  questions  discussed  in  the  briefs  will  be  for  the 
(^ourt  of  Appeals  to  which  the  case  will  be  transferred.  We 
will  gi^  no  farther  than  to  say  that  the  question  of  whether 
tho  *1(  fcndant  is  entitled  to  an  instruction  on  the  burden  of 
piTH  if  in  a  libel  suit  does  not  involve  a  construction  of  the  Con- 
atitTitinn.  We  are  of  the  opinion  that  there  is  no  constitutional 
question  in  this  case,  and  it  is  therefore  transferred  to  the 
St,  Louis  Court  of  Appeals.     All  concur. 
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WEIL  et  al.,  Appellants,  v.  REISS  et  al. 

Division  One,  Febroaxy  19,  1902. 

Prandnlent  Conveyance:  imputed  knowledge:  attorney  and  no- 
TABT  PUBLIC.  Where  one  of  the  partnership  of  attorneys  is  employed, 
not  as  an  agent  to  negotiate  a  trade  for  the  grantee  in  a  deed,  but 
only  to  examine  the  abstract  of  title,  draw  up  the  deed  and  take  the 
acknowledgment  of  the  grantor,  the  knowledge  that  his  law  partner 
may  have  had  of  the  grantor's  intention  to  convey  his  property  for 
the  purpose  of  delaying' and  hindering  his  creditors,  is  not  imputable 
to  the  grantee.  For  in  such  case  the  grantee  does  not  seek  to  retain 
the  fruits  of  a  contract  made  by  such  attorney,  but  of  one  made  by 
himself. 

: :  STOPPING  CHECK.    Unless  it  has  come  to  the  knowl- 


edge of  the  grantee  that  the  purpose  of  a  sale  and,  conveyance  to  him 
was  the  defrauding  of  the  grantor's  creditors,  or  unless  the  facts  and 
circumstances  brought  to  light  at  the  trial  tending  to  prove  that  such 
was  the  grantor's  purpose  had  come  to  his  knowledge,  fraud  can  not 
be  imputed  to  him  because  he  did  not  stop  the  payment  of  a  check  for 
several  days  after  he  had  received  his  deed  and  after  he  had  heard  the 
grantor  had  made  a  trust  deed  for  the  benefit  of  certain  creditors. 

3.    :  :  GABNISHMBNT:  GASHINO  CHECK.    To  be  summoned 

as  a  garnishee  in  an  attachment  against  one  who  has  disposed  of  his 
property  for  the  purpose  of  fraudulently  delaying  his  creditors,  does 
not  advise  the  garnishee,  who  has  lately  bought  land  from  him  and 
paid  for  it,  of  any  fact,  tending  to  show  fraud  on  his  part;  on  the 
contrary,  its  tendency  is  to  show  the  opposite.  Nor  is  such  garnish- 
ment such  notice  as  requires  him  to  stop  the  cashing  of  a  check  which 
he  has  given  in  payment  of  the  land. 

Appeal  from  Jackson  Circuit  Court — Hon.  Jos.  H.  Slover, 

Judge. 

AjTJfiEMED. 

Wallace  <&  Wallace,  Wollman,  Solomon  &  Cooper,  J.  A. 
Harzfeld  and  /.  J.  Ringolsky  for  appellants. 
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(1)  The  record  shows  by  direct  testimony  and  by  all 
the* facts  and  circumstancee  that  defendant  Lorie  was  cog- 
nizant of  defendant  Eeiss's  financial  condition  and  of  his  pur- 
pose and  intent  to  dispose  of  his  property  in  order  to  hinder, 
delay  and  defraud  his  creditors.  This  knowledge  on  the  part 
of  Lorie  makes  the  deed  fraudulent  and  void.  Arnold  v. 
Hartwig,  73  Mo.  175.  (2)  The  knowledge  of  Lorie  need 
not  be  proved  by  direct  and  positive  testimony,  but  may  be 
inferred  from  all  the  facts  and  circimMtances  in  the  case. 
Massey  v.  Young,  73  Mo.  260;  Van  Raalte  v.  Harrington, 
101  Mo.  602.  (3)  If  the  facts  and  circumstances  in  the 
case  were  such  as  would  have  put  an  ordinarily  prudent  man 
upon  inquiry  as  to  the  purpose  of  Eeiss,  and  such  inquiry 
would  lead  to  the  discovery  of  the  fraudulent  purpose  of  Keiss, 
the  court  can  then  infer  that  Lorie  had  knowledge  of  Eeiss's 
purpose.  Van  Raalte  v.  Harrington,  supra.  (4)  K  the 
attorneys  and  agents  of  Lorie  had  knowledge  of  the  purpose 
of  Reiss  in  making  the  warranty  deed,  this  knowledge  must 
be  considered  to  be  the  knowledge  of  Lorie,  and  he  is  bound 
thereby.  Haas  v.  Stembach,  156  HI.  44 ;  Wells  v.  McMahon, 
3  Wash.  Ter.  532;  Taylor  v.  Evans,  29  S.  W.  172;  Wight 
V.  Muxlow,  8  Bend.  (U.  S.)  52;  Rogers  v.  Pahner,  102  U. 
S.  263 ;  State  v.  O'Neill,  151  Mo.  89.  (5)  If  either  Lorie 
or  his  attorneys  had  knowledge  of  the  purpose  of  Reiss  before 
or  at  the  time  the  deed  was  drawn,  or  at  any  time  before 
the  consideration  passed  or  the  check  was  cashed,  then  the  deed 
is  void.  Arnold  v.  Hartwig,  supra;  Work  v.  Coverdale,  47 
Kas.  307 ;  Carter  v.  Richardson,  60  S.  W.  397 ;  Shoe  Com- 
pany V.  Lisman,  149  Mo.  85.  (6)  A  check  is  not  equiva- 
lent to  payment  unless  it  is  so  agreed  by  the  parties  at  the  time, 
and  the  presumption  is  that  it  is  not  accepted  as  payment 
until  cash  is  actually  received  upon  the  same.  Bank  v.  Bank, 
68  Mo.  App.  17. 
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Karnes,  New,  Hall  &  Kravihoff  for  respondents. 

(1)  The  following  propositions  of  law  are  incontrover- 
tible :  (a)  The  statements  or  admissions  of  Eeiss,  the  grantor 
in  the  deed  assailed  as  fraudulent,  made  after  the  execution 
of  the  deed,  are  not  competent  evidence  as  against  Lorie,  the 
grantee  therein.  Cleveland  v.  Davis,  3  Mo.  234.  "A  grantor, 
by  declarations  subsequent  to  his  conveyance,  can  not  affect 
the  rights  of  his  grantee.''  Qamble  v.  Johnson,  9  Mo.  616; 
Garland  v.  Harrison,  17  Mo.  290;  Steward  y.  Thomas,  35 
Mo.  202 ;  Albert  v.  Besel,  88  Mo.  154;  Fearey  v.  O'Neill,  149 
Mo.  473 ;  Cash  v.  Penix,  11  Mo.  App.  597 ;  Sparks  v.  Brown, 
46  Mo.  App.  535 ;  Sammons  v.  O'Neill,  60  Mo.  App.  542. 
(b)  A  party  introducing  one  as  his  witness  vouches  for  his 
veracity  and  credibility.  Imhoff  v.  McArthur,  146  Mo.  377 ; 
Chandler  v.  Fleeman,  50  Mo.  240 ;  Dunn  v.  Dunnaker,  87  Mo. 
597;  Claflin  v.  Dodson,  111  Mo.  201 ;  Ettlinger  v.  Kahn,  134 
Mo.  498 ;  Fearey  v.  O'Neill,  supra,  (c)  While  fraud  may 
be  inferred,  when  it  is  a  legitimate  deduction  from  all  the  facts 
and  circumstances  in  evidence,  it  can  never  be  presumed,  and 
courts  should  not  find  it,  except  on  clear  proofs.  And  if  a 
transaction  consists  as  well  with  honest  and  fair  dealings  as 
with  a  fraudulent  purpose,  it  will  be  referred  to  in  the  better 
motive.  Qaresche  v.  MacDonald,  103  Mo.  10;  Eobinson  v. 
Diyden,  118  Mo.  539.  (2)  The  crucial  point  in  this  case 
is  the  "actual  knowledge  or  notice  on  the  part  of  Lorie  of 
intended  fraud  perpetrated  by  Eeiss,"  and  as  to  this  appellants 
admit  that  "the  evidence  is  quite  conflicting,  consisting  of 
positive  assertions  on  one  side  and  emphatic  denials  on  the 
otber,"  but  it  is  contended  that  "from  this  mass  of  conflicting 
testimony"  the  appellate  court  "must  draw  its  own  conclusions 
and  review  the  testimony  de  novo**  The  trial  court  found 
that  *TLorie  was  an  innocent  purchaser  for  value  of  the  land 
in  question."  Under  well-settled  rules  of  appellate  procedure 
we  might  with  propriety  end  our  discussion  at  this  point  and 
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ask  for  an  affirmance  upon  appellants'  admission  as  to  tlie 
state  of  the  record. 

BRACE,  P.  J. — By  general  warranty  deed  dated  De- 
cember  26,  1895,  and  on  the  same  day  duly  acknowledged  and 
filed  for  record  at  five  o'clock  and  three  minutes  p.  m.,  Morris 
Reiss  and  wife  conveyed  a  tract  of  land  containing  three  acres, 
described  in  the  petition,  to  Joseph  Lorie.  By  a  deed  of  trust 
of  the  same  date,  on  the  same  day  duly  acknowledged  and 
filed  for  record  at  six  o'clock  and  ten  minutes  p.  m.,  the  said 
Reiss  conveyed  all  of  his  goods,  wares  and  merchandise,  con- 
sisting of  a  stock  of  liquors,  together  with  the  fixtures  and 
furniture  in  his  storeroom  at  603  Delaware  street,  Kansas 
City,  Missouri,  to  Sigmund  Harzfeld  in  trust  to  secure  the 
payment  of  certain  debts  therein  described  to  several  of  his 
creditors  therein  named. 

Afterwards,  on  the  twenty-eighth  of  December,  1895, 
Samuel  N.Weil  &  Company, The  Coming  Company  and  Kate 
J.  Rosenham,  creditors  of  the  said  Reiss  who  were  not  se- 
cured by  said  deed  of  trust,  instituted  suits  by  attachment 
against  said  Reiss,  which  on  the  same  day  were  duly  levied 
on  said  real  estate,  and  thereafter,  on  the  tenth  of  January, 
1896,  the  said  Samuel  N".  Weil  &  Co.  instituted  this  suit 
against  the  said  Morris  Reiss,  Joseph  Lorie,  The  Coming 
Company  and  Kate  J.  Rosenham,  to  set  aside  and  annul  said 
warranty  deed  from  .Reiss  and  wife  to  Lorie,  on  the  ground 
that  the  same  was  without  consideration,  and  executed  for 
the  purpose  of  hindering,  delaying  and  defrauding  the  cred- 
itors of  the  said  Reiss.  The  answers  of  the  defendants  Reiss 
and  Lorie  were  a  general  denial.  The  answers  of  The  Com- 
ing Company  and  Mrs.  Rosenham  were  each  a  cross-bill  setting 
up,  respectively,  their  claims,  and  for  like  cause  a  joinder 
in  the  prayer  of  the  petition.  On  the  hearing,  the  plaintiff's 
bill,  and  the  cross-bills  of  the  defendants,  The  Coming  Com- 
pany and  Mrs.  Rosenham,  were  dismissed  and  from  the  judg- 
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ment  rendered  accordingly,  Samnel  N.  Weil  &  Company,  The 
Coming  Company  and  Kate  J.  Rosenham  appeal.  The  trial 
court  held  that  while  the  evidence  was  sufficient  to  sustain  the 
charge  of  fraud  as  to  Reiss  it  was  insufficient  as  to  Lorie,  whom 
the  court  found  to  he  an  innocent  purchaser  for  value.  The 
only  ground  urged  for  reversal,  is  that  the  court  erred  in 
holding  on  the  evidence  that  Lorie  was  an  innocent  purchaser. 

(1)  The  evidence  tended  to  prove  that  the  tract  of  land 
in  question  was  worth  from  $900  to  $1,000.  That  sometime 
in  the  latter  part  of  the  fall  of  1895,  the  attention  of  Lorie 
was  called  to  this  tract  of  land  by  a  Mr.  Lietenberg,  who  told 
him  it  belonged  to  Reiss,  and  asked  him  if  he  wanted  to  buy 
it  That  in  pursuance  of  this  suggestion  he  called  on  ReiF  - 
the  next  day,  ascertained  his  price,  got  a  description  of  th  - 
property,  and  told  Reiss  he  would  look  it  up,  and  might  buy  it. 
Thereafter  Lorie  examined  the  tract,  consulted  with  his  real 
estate  agent  Mr.  Phelps  as  to  the  value  of  it,  and  subsequently 
made  Reiss  an  offer  of  $900  for  the  tract,  if  Reiss  would  fur- 
nish an  abstract  of  the  title,  whereupon  Reiss  told  him  to  order 
the  abstract  and  he  would  pay  for  it.  Lorie  ordered  the  ab- 
stract, which  was  completed  and  delivered  to  him  on  the  twen- 
tieth of  December,  1895.  He  thereupon  turned  the  sanje  over 
to  Edwin  F.  Weil,  a  young  attorney  and  notary  public,  a  rel- 
ative of  his,  and  who  was  living  with  him,  for  the  purpose  of 
having  the  same  examined  and  a  deed  drawn.  Weil  exam- 
ined the  abstract,  reported  the  title  all  right,  and  on  the  twen- 
ty-fourth of  December  drew  the  deed  in  question,  made  an 
appointment  for  the  parties  to  meet  at  his  office  on  the  morn- 
ing of  the  twenty-sixth  of  December,  to  close  up  the  trade, 
and  on  that  morning  on  his  way  from  his  home  to  his  office 
called  at  the  Washington  Hotel  where  Mrs.  Reiss  boarder, 
obtained  their  signatures  to  the  deed,  took  their  acknowledp: 
ment,  and  with  Mr.  Reiss  went  to  his  office  where  they  mo^ 
Mr.  Lorie,  who  gave  Mr.  Reiss  a  check  on  the  Metropolitr: 
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National  Bank  for  $900,  and  Beiss  delivered  the  deed  to  him. 
Lone  then  handed  the  deed  to  Weil  with  the  request  that  he 
file  it  for  record,  when  he  went  to  court.  Thereupon  the 
parties  separated  This  was  about  nine  o'clock  a.  m.  Weil 
filed  the  deed  for  record  that  day  at  the  hour  hereinbefore 
stated. 

It  appears  from  the  evidence  that  this  young  man  Wdil 
was  in  partnership  with  another  young  lawyer  by  the  name  of 
Silverman,  and  that  they  were  practicing  law  under  the  firm 
name  of  Silverman  &  Weil ;  that  their  oflSce,  on  the  fifth  floor 
of  the  New  York  Life  building,  consisted  of  pne  room,  with 
a  single  door  from  the  public  hall,  divided  into  two  compart- 
ments by  a  partition  running  across  the  room  from  the  door, 
extending  from  the  floor  nearly  to  the  ceiling.  The  entrance 
from  the  hall  was  into  Weil's  compartment^  thence  near  llie 
door  into  Silverman's. 

The  evidence  further  tended  to  prove  that  about  noon  on 
the  twenty-sixth  of  December,  Meyer  Stem,  a  friend  of  Beiss, 
came  to  Silverman  in  his  ofl^je,  and  requested  him  to  draw 
the  deed  of  trust  in  question,  and  suggested  the  name  of  Ben- 
jamin F.  Joffee  as  trustee.  That  after  he  left,  Silverman 
drew  the  deed  of  trust  as  directed.  That  about  four  o'clock 
p.  m.  Keiss  and  Stem  came  in,  when  Stem  informed  Silver- 
man that  Eeiss  objected  to  Joffee,  and  that  they  had  agreed 
upon  Mr.  Harzfeld  for  trustee,  thereupon  the  name  of  Joffee 
was  erased,  and  the  name  of  Harzfeld  inserted  as  trustee 
in  the  deed,  the  instrument  was  then  signed  by  Eeiss,  acknowl- 
edged by  him  before  Andrew  E.  Gtellagher,  notary  public,  de- 
livered to  Mr.  Silverman,  by  him  submitted  to  the  officers  of 
the  Bank  of  Conmierce,  the  largest  preferred  creditor,  for 
approval,  and  afterwards  filed  for  record  as  hereinbefore  stated. 
Lorie  testifies  that  he  knew  nothing  about  Eeiss's  financial  con- 
dition, and  first  heard  of  the  deed  of  tmst  at  his  club  on  the 
night  of  that  day.  He  was  summoned  as  garnishee  in  the 
attachment  suits  on  the  twenty-eighth  of  December,  and  his 
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check  to  Keiss  was  not  cashed  by  the  bank  until  the  thirtieth 
of  December.  At  the  time  of  these  transactions  Reiss  was, 
and  for  some  time  prior  thereto  had  been,  insolvent 

The  foregoing  presents  the  main  features  of  the  case 
made  by  the  evidence  from  one  standpoint,  which  must  now 
be  considered  in  connection  with  the  other  evidence  present- 
ing a  different  phase  of  the  case,  from  another  standpoint. 

Benjamin  F.  Joffee,  before  mentioned,  was  introduced 
by  the  plaintiff  as  a  witness,  who  testified  in  substance  that  he 
was  a  liquor  dealer,  had  known  Reiss  about  seven  years.  That 
four  or  five  days  before  the  deed  of  trust  was  executed,  at  the 
instance  of  Meyer  Stem,  he  had  an  interview  with  Reiss  in 
regard  to  his  affairs.  That  Reiss  informed  him  of  his  finan- 
cial condition,  what  he  wanted  to  do,  and  that  Silverman  & 
Weil  were  his  attorneys.  That  after  five  or  six'  interviews 
on  the  subject,  about  five  o'clock  p.  m.  of  the  twenty-fifth  of 
December,  1895,  Reiss  &  Silverman  came  to  his  place  of  bus- 
iness, and  remained  until  eight  o'clock,  during  which  time  it 
was  arranged  that  Silverman  should  draw  the  deed  of  trust 
and  have  it  ready  by  ten  o'clock  the  next  morning  at  Silverman 
&  Weil's  oflSce,  where  it  was  to  be  executed  and  turned  over 
to  him.  That  in  pursuance  of  a  telephone  message  next  morn- 
ing, he  went  to  Silverman  &  Weil's  oflSce,  arrived  there  about 
eleven  o'clock,  met  Reiss  and  Lorie  in  the  hall,  went  with  them 
into  Silverman's  office.  Silverman  was  there  and  had  the 
deed  of  trust  prepared.  That  Lorie  read  it,  and  whilst  the 
instrument  was  being  read  Julian  Haar  came  in,  soliciting 
for  the  Cleveland  Orphan  Asylum.  That  in  the  conference 
between  Reiss,  Silverman,  Lorie  and  witness,  it  wag  arranged, 
that  another  trustee  should  be  named  in  the  deed  and  that 
witness  should  go  out  and  find  cash  purchasers  for  some  of 
the  goods.  That  in  pursuance  of  this  arrangement  he  did  go 
out,  and  negotiated  sales  of  liquors  to  Wolfson  for  $400,  and 
to  Baruch  for  $500.  These  sales  were  consummated  and  the 
goods  paid  for  at  Stomas  office  about  two  o'clock  in  the  after- 
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dooHj  Eeij=s^  Stern,  Baruch,  Wolf  son  and  witness  being  then 
present  and  the  goods  delivered  to  the  purchaser  later,  in  the 
evening  of  that  day.  The  fact  of  the  sale  and  delivery  of 
these  goods  and  that  Joffee  figured  in  these  sales  is  substan- 
tiated by  <  ther  evidence.  The  fact  that  Eeiss  was  insolvent, 
that  Joffee  and  Stem  were  advised  of  his  financial  condition, 
and  thnt  on  the  twenty-sixth  day  of  December,  1896,  as  pre- 
%  iouily  arranged  between  them,  they  were  engaged  in  dispos- 
ing of  his  stock  in  trade  in  the  manner  stated,  for  the  purpose 
of  preferring  some  of  his  creditors,  defeating  others,  and  se- 
curing tbt  proceeds  of  a  part  thereof  for  Keiss's  own  use,  is 
v^ll  established  by  the  evidence.  But,  except  in  the  testi- 
mony of  Joffee  as  to  what  transpired  in  Silverman's  ofiice 
about  eleven  o'clock  on  the  morning  of  the  twenty-sixth  of 
December,  when  as  he  testified,  Lorie,  Keiss,  Silverman  and 
him*selfj  were  there  present,  and  Eugene  Haar  came  in,  there 
is  not  0  particle  of  evidence  tending  to  prove  that  Lorie  knew 
anytJiing  about  Keiss's  financial  condition,  or  had  anything 
t(»  do  with  or  knew  anything  about  the  scheme  for  the  dis- 
position of  his  property.  Lorie  testified  that  he  was  not  there. 
«nd  Eei&s  and  Silverman  testified  that  neither  Joffee  nor 
Lorie  were  there  upon  that  occasion,  and  Eugene  Haar  testi- 
fied that  the  occasion  when  he  came  into  Silverman's  office, 
and  saw  Lorie  and  Joffee  there,  was  on  the  fourth  of  December, 
1805.  So  that,  by  a  great  preponderance  of  the  positive  evi- 
dence Lorie  was  not  there,  and  had  nothing  to  do  with  the 
fraudulent  scheme  to  which  Joffee  testified,  and  this  conclusion 
is  reinforcud  by  the  improbability  of  the  story  of  Lorie's  con- 
nection tlienwith.  There  is  no  reason  why  he  should  have 
been  there,  or  should  have  taken  any  part  in  those  proceedings. 
His  business  with  Eeiss  had  been  concluded  some  two  hours 
before,  and  thereafter  he  had  no  interest  whatever  in  Eeiss's 
riffairs  and  in  the  facts  of  the  case  no  motive  can  be  found  for 
his  taking  the  part  assigned  to  him  in  Joffee's  testimony.  The 
evidence  in  the  case  is  voluminous,  variant  and  conflicting. 
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We  have  given  all  of  it  mature  consideration  and  rejecting  the 
discredited  evidence  aforesaid  of  Joffee  as  to  Lorie.  We  think 
the  conclusion  of  the  chancellor  is  well  sustained  by  the  pre- 
ponderance of  the  evidence,  upon  which  reliance  can  be  placed. 

(2)  It  is  contended,  however,  that  although  Lorie  may 
not  have  had  any  knowledge  of  Eeiss's  fraudulent  purposes 
when  his  purchase  of  the  real  estate  was  consummated,  yet  that 
Silverman  &  Weil  had  such  knowledge  and  their  knowledge 
should  be  imputed  to  him.  It  is  but  fair  to  these  young  men 
to  say  that  it  does  not  appear  from  the  evidence  that  Weil  had 
such  knowledge,  and  that  the  main  support  of  the  charge  that 
Silverman  had,  is  the  evidence  of  the  discredited  witness 
Joffee.  But  whatever  their  knowledge,  it  is  not  imputable 
to  Lorie.  They  were  not  his  agents  to  negotiate  the  trade, 
and  did  not  negotiate  it.  Lorie  in  this  contest  is  not  seek- 
ing to  retain  the  fruits  of  a  contract  made  by  them,  but  of  one 
made  by  himself  in  conducting  which  Weil  was  simply  em- 
ployed by  him  to  examine  the  abstract,  report  upon  the  title 

.  shown  by  it,  and  draw  the  deed.  The  case  does  not  fall 
within  the  principle  of  the  cases  cited  by  counsel  in  support 
of  this  contention. 

(3)  Finally  it  is  contended  fhat  although  Lorie  had  no 
knowledge  of  Reiss's  purpose  to  defraud  his  creditors,  when 
be  gave  his  check  for  the  purchase  money,  accepted  the  deed 
and  placed  it  upon  record  on  the  twenty-sixth  of  December,, 
yet  as  he  afterwards  on  the  night  of  that  day  learned  that 
Eeiss  had  made  the  deed  of  trust  of  that  day,  and  was  on  the 
twenty-eighth  of  December  summoned^ as  a  garnishee  in  the 
attachment  proceedings  by  the  unpreferred  creditors,  and  his 
check  was  in  fact  not  cashed  by  the  bank  until  the  morning 
of  the  thirtieth  of  December,  and  he  made  no  effort  to  coun- 
termand the  check,  he  ought  to  be  held  a  participant  of  Reiss's 
fraud.  If  after  Lorie  had  given  his  check  to  Eeiss,  and  before 
he  had  reason  to  believe  his  check  had  been  cashed  by  the 
bank  it  had  come  to  his  knowledge  that  the  sale  and  convey- 
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aiice  to  him  had  been  made  by  Reiss  for  the  purpose  of  defraud- 
ing bis  creditors,  or  if  the  facts  and  circumstances  brought 
to  light  OB  the  trial  of  this  cause  tending  to  prove  that  such 
was  the  purpose  of  Reiss,  had  so  come  to  his  knowledge,  and 
be  had  taken  no  steps  to  countermand  the  check  before  it  was 
eashed,  then  the  case  would  have  been  brought  within  the 
principle  of  the  authorities  cited  in  support  of  this  contention. 
But  the  facts  stated  do  not  so  bring  it.  Lorie  had  no  knowl- 
edge of  the  fact  that  his  check  had  not  been  cashed  before  the 
thirtieth  of  December,  and  no  reason  to  believe  it  had  not 
been  cashed  in  the  ordinary  course  of  business  within  a  short 
tiine  after  it  was  given.  The  fact  that  Reiss  had  executed  a 
deed  of  trust  to  some  of  his  creditors,  while  it  advised  Lorie 
that  Keis^  was  in  failing  circumstances,  did  not  tend  to  show 
any  fraud  upon  his  part  in  the  transaction  Lorie  had  had  with 
him,  or  with  any  one  else  for  that  matter,  as  it  is  perfectly 
legitimate  for  a  debtor  in  failing  circumstances  to  prefer  one 
or  more  of  his  creditors  in  this  manner  if  he  sees  proper  to 
do  so.  The  garnishment  advised  him  of  no  fact  tending  to 
show  fraud  upon  the  part  of  Reiss  in  the  transaction  with  him. 
On  the  contrary,  its  tendency  was  to  show  an  affirmance 
thereof.  So  that  when  the  check  was  cashed  on  the  thirtieth 
of  December,  Lorie  was  just  as  ignorant  of  any  fraudulent 
inteDt  on  the  part  of  Reiss  in  making  the  sale  and  conveyance 
to  him,  as  he  was  on  tlie  twenty-sixth  of  December  when  the 
check  was  given,  and  just  as  ignorant  of  the  material  facts 
fli?cloged  bv  the  evidence  on  the  trial  of  this  cause  tending  to 
show  such  fraudulent  intent. 

It  follows  from  what  has  been  said  that  the  judgment 
of  the  circuit  court  ought  to  be  affirmed^  and  it  is  accordingly 
30  ordered.     All  concur. 
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WILLIAM  J.  WILSON,  Appellant,  v.  JACKSON  et  al. 

Division  One,  February  19,  1002. 

1.  Capacity  to  Contract:  will:  contract:  duffebscncei  stronger 
aciND-  One  may  have  mental  capacity  to  make  a  will,  where  there  is 
no  overreaching  mind  to  contend  with,  and  yet  be  incompetent  to  con- 
tract with  a  living  person  seeking  hid  own  advantage.  But  it  is  not 
sufficient,  in  order  to  set  aside  a  contract,  to  show  that  the  man  who 
complains  was  not  as  strong-minded  as  the  other. 

2.  :  FACTS:  opinion.    Where  a  number  of  witnesses  gave  it  as 

their  opinion  that  defendant  was  weak-minded  and  incapacitated  to 
make  a  contract  for  the  exchange  of  land,  but  gave  no  fact  upon 
which  such  opinion  of  incapacity  could  be  based,  there  being  no  fidu- 
ciary relation,  the  judgment  of  the  circuit  court  setting  the  deeds 
aside  will  be  reversed. 

3.  Fraud:  misrkpresentation  :  opinion.  Misrepresentations  of  what 
lands  may  be  made  to  produce  (rather  than  what  they  had  produced) 
being  matters  of  opinion,  are  not  such  misrepresentations  of  facts, 
even  if  unwarranted,  as  will  vitiate  a  contract. 

4.  c  EXCHANGE  OF  LANDS:  DISCREPANCY  IN  VALUE.  Where  de- 
fendant in  the  exchange  of  lands  obtained  two  hundred  acres  in  Ala- 
bama assessed  at  $1,000  and  exchanged  eighty  acres  of  Missouri  land 
therefor  worth  $1,600,  there  is  no  such  descrepancy  in  value  as  calls 
for  equitable  relief. 

5.  :  SETTING  ASIDE  DEED.    The  facts  of  this  case  are  reviewed 

and  it  is  held  that  there  was  no  evidence  on  which  to  base  the  decree 
setting  aside  a  deed  from  defendant  to  plaintiff  for  the  land  in  suit, 
and,  therefore,  that  decree  is  reversed,  and  judgment  for  ouster  and 
for  damages  for  rents  and  profits  is  directed  to  be  entered. 

Appeal  from  Harrison  Circuit  Court. — Hon,  P.  C.  Stepp, 

Judge.  • 

Keveesed  akd  remanded  (vjith  directions). 

J.  C.  Wilson  and  Peery  &  Lyons  for  appellant. 
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(1)  The  evidence  is  wholly  insufficient  to  show  that 
defenJaiit  was  incompetent  to  contract  The  only  evidence 
us  to  Li  15  incompetency  was  to  the  effect  that  he  believed  gold 
existed  in  the  soil  of  that  part  of  the  State  of  Illinois  where 
he  lived ;  that  he  was  guilty  of  unusual  conduct  in  the  manner 
of  cultivating  and  improving  his  farm;  that  he  would  some- 
times abruptly  change  the  subject  in  conversations,  and  that 
he  would  sometimes  change  his  plans  and  views.  There  was 
no  single  instance  given  of  a  foolish  or  improvident  contract 
haviiig  been  made  by  him.  Cutter  v.  Zollinger,  llY  Mo. 
101 ;  Stnte  ex  rel.  v.  Grand  Lodge,  78  Mo.  556 ;  Eiley  v.  Sher- 
wood, 144  Mo.  354;  Sehr  v.  Lindeman,  153  Mo.  276;  Cash 
V.  Lust^  143  Mo.  630;  Fulbright  v.  Perry  Co.,  145  Mo.  432. 
ilere  opinions  of  witnesses  that  the  testator  was  "childish," 
or  acted  * 'funny,"  or  was  "worse  than  a  child,"  unaccompanied 
by  any  testimony  showing  any  particular  act  or  fact  evidencing 
incompetency,  do  not  make  out  a  case  of  incompetency,  when 
the  t(?stiniony  shows  that  the  testator  knew  what  he  was  doing, 
and  to  whom  he  was  giving  his  property.  Sehr  v.  Lindemann, 
153  Mo.  276.  Eccentricities  of  character  in  the  testator, 
mental  peculiarities,  unusual  conduct  in  the  manner  of  culti- 
vating 111?;  farm  and  in  managing  his  property,  do  not  estab- 
lish fm  unsound  mind  or  show  incompetency  on  the  part  of 
tlic  tesffitor.  Fulbright  v.  Perry  Co.,  145  Mo.  432.  (2) 
Tlie  party  seeking  to  set  aside  such  conveyance  on  the  groimd 
of  the  incapacity  of  the  grantor  to  make  it  must  tender  back 
the  consideration  and  interest  thereon.  McKenzie  v.  Donnell, 
151  Mo,  431;  Ehoades  v.  Fuller,  139  Mo.  179;  Wells  v. 
Mut,  Ben.  Assn.,  126  Mo.  630;  Jamison  v.  Culligan,  151  Mo. 
410.  Fake  representations  will  not  afford  sufficient  ground 
for  the  rescission  of  a  contract,  where  the  complaining  party 
had  at  hand  the  means  of  knowing  the  real  facts  and  neglected 
to  avail  himself  of  them.  Lewis  v.  Land  Co.,  124  Mo.  687 ; 
Cooley  on  Torts  (2  Ed.),  570.  It  must  be  shown  that  deceit 
was  practiced,  and  for  the  purpose  of  putting  the  vendee  off 
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his  guard,  or  that  special  confidence  was  reposed  in  the  rep- 
resentations, and  that  the  contract  was  entered  into  on  the 
strength  of  the  statement.  And  the  proof  must  be  clear.  If 
the  buyer  trust  to  representations  not  calculated  to  impose  on 
men  of  ordinary  prudence,  or  neglect  means  of  information 
easily  within  his  reach,  he  can  not  recover.  Dunn  v.  White, 
63  Mo.  181 ;  Holland  v.  Anderson,  38  Mo.  55 ;  Wannell  v. 
Kern,  57  Mo.  478;  Wade  v.  Eingo,  122  Mo.  322;  Powell  v. 
Adams,  98  Mo.  598;  Baily  v.  Smock,  61  Mo.  218;  Bryan  v. 
Hitchcock,  43  Mo.  527 ;  Parker  v.  Marquis,  64  Mo.  38 ;  An- 
derson V.  McPike,  86  Mo.  293 ;  Warren  v.  Eitchie,  128  Mo. 
311.  Eepresentations  as  to  the  money  and  rental  value  of 
the  property,  which  was  open  to  observation,  and  whose  value 
one  who  had  contracted  to  trade  for  il  knew,  or  might  have 
known,  being  mere  matters  of  opinion,  afford  no  ground  for 
the  rescission  of  a  contract,  although  such  representations 
may  have  been  untrue;  and  although  the  representations  are 
supported  by  statements  of  frequent  recent  sales  of  the  prop- 
erty at  certain  specific  siuns  and  of  the  property  renting  at 
certain  annual  rental.  Cornwall  v.  Eeal  Estate  Co.,  150  Mo. 
377;  Cahn  v.  Eeid,  18  Mo.  App.  115;  Morris  v.  McMahan, 
74  Mo.  App.  494;  Bullock  v.  Wooldridge,  42  Mo.  App.  356; 
Boyse  v.  Jamison,  124  Mo.  557.  (3)  Plaintiff  is  an  inno- 
cent purchaser.  Having  advanced  to  L.  B.  Wilson  $500  of 
the  purchase  money  for  the  Alabama  land,  and  at  the  time 
of  the  conveyance  to  him  by  L.  B.  Wilson  having  also  can- 
celled and  surrendered  obligations  of  his  said  son  to  the  addi- 
tional amount  of  $1,000,  was  clearly  a  purchaser  for  value. 
2  Pom.  Eq.  Jur.,  sec.  747;  Wine  Co.  v,  Eeinhart,  42  Mo. 
App.  171.  The  mere  fact  that  plaintiff  is  the  father  of  L. 
B.  Wilson  is  not  sufficient  to  show  that  plaintiff  is  not  a  pur- 
chaser in  good  faith.  The  relationship  of  the  parties  does 
not  prove  fraud  or  notice  on  the  part  of  plaintiff.  Eobinson 
V.  Dryden,  118  Mo.  534;  Ettlinger  v.  Kohn,  134  Mo.  492; 
Kerstner  v.  Varweg,  130  Mo.  200.     (4)     The  cross-bill  in 
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this  case  is  insufficient  to  support  the  decree,  or  to  entitle  the 
defendant  to  the  relief  asked  for,  because  it  does  not  all^ 
a  tender  to  L.  B.  Wilson  of  the  cash  payment  and  re-convey- 
ance of  the  Alabama  land.  Ailey  v.  Burnett,  134  Mo.  313; 
Ochs  V.  Kailroad,  130  Mo.  27;  McKenzie  v.  Donnell,  151 
Mo.  431;  Wells  v.  Mut  Ben.  Assn.,  126  Mo.  630;  Jamison 
V.  Culligan,  151  Mo.  410.  (5)  The  failure  of  defendant 
to  testify  is  fatal  to  his  recovery  for  the  reason  that  he  must 
prove  that  he  believed  the  alleged  false  representations  to  be 
true  and  that  he  had  relied  upon  them,  and  such  facts  could 
not  be  proven  by  "proxy"  as  was  attempted  to  be  done  in  this 
case.  Bent  v.  Lewis,  88  Mo.  470;  Eck  v.  Hatcher,  58  Mo. 
235 ;  Mabary  v.  McClurg,  74  Mo.  575 ;  Diel  v.  Railroad,  37 
Mo.  App.  454;  2  Whart  Ev.  (2  Ed.),  sec.  1266;  Lawson  on 
Presumpt  Ev.,  pp.  120,  121,  122  et  seq. ;  Life  Ins.  Co.  v. 
Smith,  117  Mo.  261 ;  Leeper  v.  Bates,  85  Mo.  228 ;  Brown 
V.  Shock,  77  Pa,  St.  471.  (6)  The  decree  is  erroneous 
upon  its  face  for  several  reasons:  (a)  It  purports  to  adju- 
dicate and  determine  the  rights  of  L.  B.  Wilson  in  the  prem- 
ises, and  to  decree  the  rescission  of  a  contract  and  conveyance 
between  him  and  the  defendant,  when  he  is  not  a  party  to  the 
action,  and  the  court  had  no  jurisdiction  over  him.  5  Ency. 
P.  and  P.,  p.  955 ;  Harris  v.  Vinyard,  42  Mo.  568 ;  Froyer 
V.  Wood,  96  Mo.  478;  Crawford  v.  Aultman  Co.,  139  Mo. 
262;  OTallon  v.  Clopton,  89  Mo.  284;  Butler  v.  Lawson, 
72  Mo.  246;  Holt  Co.  v.  Harmon,  59  Mo.  165;  Mays  v. 
Pryce,  95  Mo.  603.  Under  the  issues  made,  and  with  the 
parties  before  the  court,  the  defendant,  if  entitled  to  a  judg- 
ment at  all,  could  only  have  a  general  finding  in  his  favor  as 
to  the  possession  of  the  land,  and  in  no  event  was  he  entitled 
to  the  decree  which  he  obtained.  Thummel  v.  Holden,  149 
Mo.  667;  Crawford  v.  Aultman  Co.,  139  Mo.  262.  (b)  The 
decree  is  also  erroneous  because  it  attempts  to  adjudicate  issues 
and  determine  questions  entirely  outside  of  and  beyond  the 
pleadings  in  the  case.     It  is  provided  in  the  decree  that  the 
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deeds  shall  be  cancelled,  etc.,  and  that  defendant  shall,  within 
ten  days,  pay  to  the  clerk,  for  the  use  of  L.  B.  Wilson,  who 
is  not  a  party  to  the  suit,  the  sum  of  thirty  dollars.  Now, 
there  was  no  issue  raised,  either  by  the  petition,  answer  and 
cross-bill  or  the  reply,  in  r^ard  to  the  payment  of,  or  the 
tender,  or  the  offer  to  pay,  any  money  to  or  for  L.  B.  Wilson. 
It  is  settled  that  a  judgmeiit  or  decree  can  not  cover  or  dis- 
pose of  issues  not  made  by  the  pleadings.  White  v.  Rush, 
58  Mo.  106;  Irwin  v.  Chiles,  28  Mo.  576;  Thrush  v.  Cam- 
eron, 21  Mo.  App.  394;  Newman  v.  Kenton,  79  Mo.  382; 
Ross  V.  Ross,  81  Mo.  84;  Dougherty  v.  Adkins,  81  Mo.  411; 
Funkhouser  v.  Lacy,  78  Mo.  458;  Bank  v.  Poyntz,  60  Mo. 
531. 

WanamaJcer  &  Barlow  and  J.  W.  Alexander  for  re- 
spondents. 

(1)  The  evidence* fully  establishes  the  incompetency  of 
defendant  to  contract.  A  meeting  of  minds  is  essential  to  a  con- 
tract. Barton  v.  Hunter,  69  Mo.  App.  610 ;  Martin  v.  Baker, 
135  Mo.  503.  A  grantor  in  a  deed  may  avoid  the  conveyance 
by  showing  that  he  was  rum  compos  mentis  at  the  time  it  was 
executed.  Culter  v.  Zollinger,  117  Mo.  101 ;  I'olson  v.  Gamer, 
15  Mo.  494.  A  conveyance  obtained  without  sufficient  consid- 
eration from  a  man  of  weakened  intellect,  by  a  person  having 
influence  with  him,  practicing  upon  his  passions,  will  be  set 
aside  on  application  of  the  grantor.  Freeland  v.  Eldridge,  19 
Mo.  325 ;  Nichols  &  Shepard  Co.  v.  Hardman,  62  Mo.  App. 
153;  Kroenung  v.  Goehri,  112  Mo.  641;  2  White  &  Tudor 
lead  Cas.,  part  2,  p.  1242 ;  1  Story  Eq.,  sees.  227,  228,  234, 
235,  236,  237,  244,  246 ;  2  Pom.  Eq.,  926,  et  seq ;  Dingman  v. 
Borne,  141  Mo.  475;  McKissock  v.  Groome,  148  Mo.  467. 
(2)  All  surprise,  trick,  cimning,  dissembling,  and  any  un- 
fair way  by  which  another  is  cheated,  is  fraud.     Barr  v. 
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Baker,  9  Mo.  864;  Thompson  v.  Cohen,  127  Mo.  229;  Kehoe 
V.  Taylor,  31  Mo.  App.  588.  Where  the  criminating  facts 
are  of  a  character  to  lead  a  reasonable  and  fair-minded  person 
to  infer  a  fraudulent  and  dishonest  purpose,  in  spite  of  the 
sworn  statements  of  witnesses,  the  fraud  will  be  inferred,  and 
will  be  relieved  against  Kidge  v.  Greenwell,  53  Mo.  App. 
479.  Whilst  fraud  is  not  presumed,  it  may  be  inferred,  and 
will  be  unless  the  facts  and  circumstances  consist  as  well  with 
honesty  and  fair  dealing,  as  with  a  fraudulent  purpose,  and 
unless  they  do,  the  act  will  not  be  referred  to  the  better  mo- 
tive. Kidge  V.  Greenwell,  supra ;  Garesche  v.  Macdonald,  103 
Mo.  1;  Gordon  v.  Ismay,  55  Mo.  App.  323;  Eobinson  v. 
Dryden,  118  Mo.  524;  Goetz  v.  Flanders,  118  Mo.  342.  To 
require,  therefore,  that  a  plaintiff,  in  order  to  make  his  plead- 
ing good  in  order  to  prevent  his  being  sent  out  of  court  on 
account  of  a  defective  pleading,  should  be  compelled  to  do 
what  the  unascertained  and  unascertainable  equities  of  his 
case  demand,  seems  altogether  unreasonable.  Kline  v.  Vogel, 
92  Mo.  245;  Hatchett  v.  Emerson,  73  Mo.  App.  282;  Loeffel 
V.  Pohlman,  47  Mo.  App.  574;  McKenzie  v.  Donnell,  151 
Mo.  460.  (3)  Plaintiff  is  not  an  innocent  purchaser.  This 
is  clearly  shown  by  the  evidence.  His  presence  at  the  Jack- 
son residence  where  Worrell  is  trying  to  ring  in  a  consumma- 
tion of  the  deal.  His  presence  on  October  26,  1895,  at  Hicks' 
office,  when  Hicks  goes  to  secure  the  deed.  His  knowledge 
that  L.  B.  Wilson  is  obtaining  the  $2,000  Missouri  land  for 
$500.  His  bringing  the  $500  there  for  that  purpose.  His 
own  declaration  that  he  turned  over  $1,500  in  all  to  L.  B. 
Wilson,  shows  that  he  knew  the  value  of  the  Missouri  land, 
and  was  getting  his  money  back.     Eidge  v.  Greenwell,  supra. 

VALLIANT,  J. — Ejectment  for  eighty  acres  of  land  in 
Harrison  county.  Defendant  Jackson  claims  to  be  the  owner 
of  the  land  and  is  in  possession  by  his  co-defendant,  Cupp, 
who  is  his  tenant 
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Plaintiff  claims  title  under  a  deed  from  defendant  Jack- 
Eon.  The  petition  is  in  the  usual  form.  The  answer  of  de- 
fendant Cupp,  is  in  substance  a  general  denial;  that  of  de- 
fendant Jackson  is  in  the  nature  of  a  cross-bill  in  equity  to 
set  aside  his  deed  under  which  the  plaintiff  claims  on  the 
ground  that  it  was  obtained  by  fraud. 

Jackson,  whom  we  will  hereinafter  call  the  defendant, 
by  hifi  ansAver  states  substantially  that  he  is  a  man  of  weak 
mind,  70  years  old,  no  education,  living  in  Monticello,  Illi- 
nois, and  owning  the  land  in  question;  that  in  September, 
1895,  one  L.  B.  Wilson,  son  of  the  plaintiff,  came  to  defend- 
ant's house  and  with  the  intent  to  cheat  and  defraud  him  out 
of  his  land  represented  that  he  (Wilson)  was  the  owner  of 
large  tracts  of  lands  in  Alabama,  of  great  value,  which  he 
would  sell  or  trade  and  that  those  who  would  buy  of  him  would 
make  great  profits ;  that  he  had  learned  that  defendant  was  a 
man  of  prominence  and  influence  in  the  community,  and  that 
as  he  was  desirous  of  establishing  a  colony  on  this  Alabama 
land  he  wished  defendant  to  go  with  him  and  see  the  land 
with  a  view  that  on  his  return  he  would  influence  others  to  go 
and  buy  land  there ;  that  by  such  means  he  did  influence  de- 
fendant to  go  with  him  to  Alabama  and  there  traded  200  acres 
of  land  to  him  for  this  80  acres  in  suit ;  that  he  represented 
to  defendant  that  on  that  200  acres  of  Alabama  land  were 
fifty  acres  of  valuable  timber,  that  lumber  could  be  sold  there 
for  $50  a  thousand,  the  land  yielded  from  three  to  four  tons 
of  grass  annually  worth  in  the  market  from  $10  to  $15  a  ton. 
would  also  yield  60  to  80  bushels  of  dry-ground  rice  pet  acre 
worth  $1  a  bushel,  and  that  he  had  a  complete  record  title, 
all  of  which  representations  were  false  and  made  with  the 
fraudulent  intent  to  cheat  the  defendant ;  that  Wilson  also  pro- 
posed to  defendant  that  if  he  did  not  care  to  farm  the  Ala- 
bama land  himself  he  (Wilson)  would  take  a  lease  from  hini 
for  five  years  of  the  200-acre  tract  and  pay  him  $800  a  year 
for  rent  giving  him  well-secured  bankable  notes  for  the  same ; 
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that  on  October  26,  1895,  after  defendant  and  Wilson  returned 
from  Alabama,  the  latter  sent  his  agent,  one  Hicks,  to  defend- 
ant's home,  who  fraudulently  pretending  to  have  defendant 
execute  the  five-year  lease  spoken  of,  in  duplicate,  obtained  not 
only  his  signature  to  the  lease,  but  also  a  deed  from  defendant 
to  Wilson  of  the  80  acres  in  suit,  which  Hicks  carried  away, 
leaving  with  defendant  a  deed  from  Wilson  to  defendant  of  the 
200  acres  of  Alabama  land,  and  a  duplicate  of  the  lease,  and 
instead  of  the  five  well-secured  notes  for  $800  each,  agreed 
on,  he  left  only  five  unsecured  notes  of  Wilson  for  $200  each ; 
that  at  the  time  defendant  thought  he  was  signing  only  the 
lease,  and  that  the  execution  of  the  deed  to  the  Missouri  land 
was  to  be  postponed  until  the  security  was  given  on  the  rent 
notes ;  that  defendant  believing  all  the  representations  of  Wil- 
son above  mentioned,  was  ready  to  close  the  trade,  on  that  day, 
as  soon  as  Wilson  should  give  the  security  on  the  rent  notes; 
that  the  plaintiff  in  this  suit  claims  to  have  received  a  deed 
to  the  land  from  L.  B.  Wilson,  but  that  he  took  such  deed 
with  knowledge  that  the  deed  from  defendant  was  obtained  by 
the  fraud  above  mentioned.  The  prayer  of  the  answer  is  that 
the  deed  from  defendant  to  Wilson  be  cancelled,  and  for  gen- 
eral relief.  The  reply  joins  issue  on  all  the  averments  in 
the  answer. 

Upon  the  trial  the  plaintiff  introduced  evidence  tending 
to  show  that  the  rental  value  of  the  land  in  suit  was  $100  or 
$125  a  year  and  rested. 

The  defendant's  evidence  was  first  directed  to  the  ques- 
tion of  his  mental  capacity.  This  began  in  the  cross-exam- 
ination of  one  of  plaintiff's  witnesses,  a  farmer  living  near  the 
land  in  suit,  who  had  seen  defendant  on  his  visits  to  Missouri 
to  look  after  this  farm.  This  witness  said  that  in  his  opinion, 
although  defendant  did  in  fact  transact  his  own  business, 
he  was  not  competent  to  do  so.  The  witness  said :  "He  was 
looking  after  his  land  when  he  was  here.  He  made  a  contract 
for  his  board  with  my  wife,  paid  part  of  it  and  part  is  not 
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paid.  So  far  as  him  contracting  and  using  this  land,  and 
taking  care  of  himself,  he  made  fair  contracts."  When 
asked  for  facts  on  which  he  based  his  unfavorable  opinion  of 
the  defendant's  mental  capacity,  the  witness  said  that  on  one 
occasion  he  (the  witness)  had  cut  down  a  hedge,  and  defend- 
ant had  hauled  it  and  put  it  in  a  branch  and  it  was  washed 
away;  that  defendant  had  made  a  maul  out  of  an  old  hard 
knot,  which  came  to  pieces  before  he  got  one  post  made;  he 
would  pick  up  little  sticks  and  pile  them  up  for  wood ;  would 
begin  one  conversation  and  go  right  off  on  another.  Wit- 
ness x  bought  this  land  from  him  once,  b^t  he  backed  out,  that 
is,  witness  had  offered  him  the  full  value  of  the  land,  he  agreed 
to  take  it,  and  then  backed  out. 

Then  defendant  read  on  this  point,  depositions  of  several 
persons  living  in  Monticello,  Illinois,  who  had  known  de- 
fendant for  years,  as  follows: 

A.  L.  Kodgers,  clerk  of  the  county  court,  said :  "I  don't 
think  he  is  competent  to  transact  business.  I  don't  think  he 
is  competent  to  undertake  the  exchange  of  properties  or  their 
sale  or  to  make  papers  transferring  real  estate."  Witness 
stated  no  facts  on  which  he  based  his  opinion. 

Frank  Harrington  thought  he  was  not  competent  to  trans- 
act business.  "A  man  who  would  take  a  shovel  and  dig  up 
the  streets  for  gold,  I  consider  that  is  a  man  not  being  sound." 

Charles  Bryden :  ^  should  not  say  his  mind  was  strong. 
I  should  say  he  was  not  competent  to  do  business.  His  con- 
versations were  incoherent.  He  had  an  idea  that  this  whole 
country  was  inlaid  with  gold.  .  .  .  I  do  not  think  he 
would  be  able  to  comprehend  the  meaning  and  purport  of  a 
legal  instrument." 

Mary  J.  Bryden:  ^T[  considered  him  queer.  He  was 
constantly  talking  of  his  expectations  of  finding  gold.  I  don't 
think  he  had  any  knowledge  of  the  real  value  of  property.  I 
have  often  said  to  my  sons  that  I  would  not  want  Jacob  to  sell 
a  calf  for  us.     .     .     .     He  didn't  seem  to  know  what  his 
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work  was  worth.  He  did  work  for  us.  He  would  sometimes 
cliarge  big  prices.  Unloading  a  load  of  hay  he  thought  it  was 
worth  as  much  as  the  hay  was.  He  didn't  say  he  thought  it 
was  worth  as  much  as  the  hay  was,  hut  I  thought  his  price 
was  a  little  high.  It  was  nearly  what  the  hay  was  worth.  .  . 
-  *  .  I  paid  him  what  I  would  any  other  man  for  the 
htmi^  work,  and  after  he  was  over  with  it,  and,  as  we  say, 
got  cooled  off,  it  seemed  all  right." 

N.  E.  Rhoades:  "I  never  thought  he  was  a  man  of  very 
gtejong  mind,  thought  he  was  a  little  off.  I  wouldn't  consider 
him  qualified  to  transact  business  such  as  trading,  exchanging 
real  estate  and  buying  and  selling  farms.  I  refer  to  his  men- 
tal capacity  on  quite  a  number  of  different  conversations  I 
bave  had,  more  upon  this  mining  question  than  anything 
else/'  Witness  then  went  on  to  state  substantially  that  de- 
fendant thought  that  gold  ore  existed  in  the  soil  in  and  around 
ilonticello,  that  he  thought  he  had  discovered  it  in  places 
and  that  if  any  one  would  back  him  with  capital  he  would 
devf^lop  the  mine.  He  had  a  rod  with  a  ball  on. the  end,  which 
he  believed  would  indicate  the  presence  and  depth  of  gold 
ore.  Witness  had  him  to  experiment  with  the  rod,  but  it 
ijitlirated  notliing.  Defendant  was  peculiar  in  his  manner 
i»f  Inlying  goods  at  witness's  store;  he  would  sometimes  come 
hi  and  look  over  a  suit  of  clothes  or  a  hat  several  times  before 
be  would  purchase.  "I  should  doubt  very  much  his  abilits- 
To  make  a  careful  deal  if  he  was  dealing  for  land.  He  was 
rather  peculiar  in  a  good  many  things." 

John  W.  Dighton:  "I  have  thought  for  a  <rood  many 
year:3  back  that  he  was  not  responsible  for  his  actions.  His 
conduct  is  unusual.  I  noticed  him  on  a  good  many  occasions, 
sort  of  picking  up  gold  out  on  our  farm.  He  had  a  little  hunt- 
ing bag  and  used  to  pick  up  all  sorts  of  little  crlittorinix  rock 
and  carry  it  off,  and  I  was  informed,  though  I  did  not  see 
it,  that  he  dug  some  holes  in  our  woods,  but  I  didn't  think 
it  was  altogether  the  work  of  one  man.     He  impressed  me 
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as  a  man  who  wouldn't  be  responsible  for  his  actions.  His 
conversations  were  not  normal  but  seemed  imconnected."  In 
1896  he  applied  to  witness  for  a  loan  on  a  piece  of  wood  land 
which  witness  declined  because  he  did  not  think  him  respon- 
sible. 

Dr.  J.  D.  Knott:  "I  couldn't  say  that  I  have  had  any 
conversation  with  him;  have  observed  his  conduct  and  de- 
meanor some.  I  don't  think  he  was  of  sound  mind.  I  don't 
think  he  was  fit  to.  transact  business.  I  couldn't  say  that  I 
observed  anything  in  particular  as  to  his  ability  to  compre- 
hend the  extent  and  value  of  property  and  of  general  business 
affairs.  Everything  I  have  observed  has  been  in  a  general 
way;  I  couldn't  observe  anything  in  particular.  I  don't 
think  he  was  competent  to  make  a  transfer  of  real  estate." 
Witness  said  that  he  never  treated  defendant  professionally, 
and  that  the  opinion  given  was  non-professional ;  had  not  con- 
versed with  him  to  any  extent,  and  never  transacted  any  busi- 
ness with  him.  Defendant's  idea  of  gold  in  the  country  had 
something  to  do  with  the  opinion  given. 

M.  K.  Davidson,  a  lawyer,  lived  just  across  the  street 
from  defendant,  saw  and  talked  with  him  frequently.  "I 
don't  think  from  my  observation  of  his  conduct  and  talks  with 
him  he  would  be  competent  to  transact  such  business  as  you 
have  mentioned.  His  ideas  about  the  value  and  extent  of 
property  in  my  opinion  would  be  very  vague  and  uncertain." 
Witness  knew  the  defendant  and  his  brothers  and  sister  and 
visited  them  socially,  but  never  had  any  business  transaction 
with  defendant.  Defendant  and  his  brother  Henry,  both  had 
the  idea  that  gold  could  be  found  in  that  country. 

William  P.  Smith  testified  to  a  conversation  he  had  with 
W.  L.  Wilson,  in  which  witness  told  Wilson  that  defendant 
was  considered  to  be  on  the  weak-minded  order,  and  that 
Wilson  said  the  reason  he  had  employed  Hicks  was  that  Hicks 
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could  get  clefeDdant's  signature  to  the  papers  while  he  him- 
eelf  could  not 

Geo,  Miller,  fonner  sheriff  of  the  county  in  which  Mon- 
ticello,  Illinois,  is  situated,  stated  that  he  did  not  think  de- 
fendant was  competent  to  transact  business,  ^^Have  had  some 
little  tranBactions  with  him.  He  seems  to  have  the  opinion 
that  gold  may  be  found  in  this  locality.  That  may  have  made 
me  think  he  was  not  strong-minded.  When  I  was  sheriff  I 
sold  a  piece  of  land  of  his  for  taxes;  could  not  get  him  to 
understand  he  had  to  redeem  it.  I  have  found  a  good  many 
people  whose  land  was  sold  who  were  the  same  way.  I  haven't 
had  any  deals  with  him.  I  couldn't  say  as  to  whether  he  is  a 
man  who  f^nards  his  property  interests  very  close.  I  have  sold 
him  goods,  and  he  was  always  pretty  hard  to  trade  with. 
Whether  he  wasn't  a  judge  of  the  goods,  or  whether  he 
wanted  to  get  it  as  cheap  as  he  could  I  could  not  say.  The 
queation  of  his  mental  capacity  has  been  talked  of  more  since 
this  trade  than  it  was  before."  H.  P.  Harris:  'TE  woTild  not 
think  from  mv  observations  and  conversations  with  him  that 
he  was  comj^etent  to  transact  business  such  as  buying  and 
selling  real  estate."  Witness  had  had  no  transactions  with  de- 
fendant exeept  that  defendant  would  come  into  witness's  store 
and  buy  things  as  other  people  did,  in  which  he  displayed  no 
want  of  mental  capacity;  he  was  an  economical  man. 

Dr.  W.  E.  Campbell:  "My  observation  would  be  that 
he  was  not  capable  of  buying  and  selling  real  estate.  .... 
He  seems  to  be  just  weak-minded.  He  has  a  great  notion 
about  minerals,  about  finding  minerals  in  the  ground.  That 
is  the  ground  on  which  I  base  my  opinion  that  he  is  weak- 
minded.  It  might  be  that  Mr.  Jackson  is  right  about  that, 
hut  it  hii't  vary  probable.  I  have  frequently  heard  of  gold 
being  discovered  just  over  the  Indiana  line His  weak- 
ness of  mind,  so  far  as  I  am  able  to  state,  is  manifested  by  the 
fact  that  he  l>cdieves  in  the  presence  of  gold  in  the  vicinity. 
So  far  as  I  know  he  seems  to  be  rational  on  all  other  subjects. 
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It  is  true  that  a  great  many  good  business  men  have  hobbies 
of  some  kind/* 

Dr.  J.  W.  Coleman:  ^^y  knowledge  of  the  man  is 
somewhat  limited  in  a  certain  sensa  I  have  known  him,  as  I 
have  testified,  a  number  of  years.  I  have  regarded  him  as 
rather  a  weak-minded  man.  ....  I  have  never  examined 
Mr.  Jackson  for  the  purpose  of  ascertaining  his  mental  condi- 
tion, nothing  more  than  a  casual  observation  of  the  man.  I 
don^t  know  that  there  is  anything  in  his  mental  make-up  that 
would  prevent  him  from  caring  for  his  financial  interests  in  a 
deal  as  men  of  ordinary  prudence  usually  care  for  their  busi-. 
ness.  The  fact  that  he  believes  in  the  presence  of  gold  in  this 
vicinity  constitutes  largely  but  not  altogether  the  ground  upon 
which  I  base  my  opinion  that  he  is  weak-minded.  I  would 
judge  that  he  is  easily  influenced.  I  never  saw  him  put  to  the 
test.  There  might  be  a  little  gold  in  this  vicinity  but  in  the 
true  sense  there  is  none.  I  couldn't  say  outside  of  this  one 
thing  that  he  is  wrong.'' 

In  addition  to  the  foregoing  depositions  the  following 
named  witnesses  testified  at  the  trial  on  this  point 

W.  T.  Chipps,  who  lives  in  Harrison  county  near  this 
land,  became  acquainted  with  defendant  on  the  occasion  of  his 
visits  to  Mis80uri,^in  1894  and  1897.  His  estimate  of  the 
defendant  was :  "I  wouldn't  call  him  a  very  bright  man^  that 
is  my  judgment  He  was  more  of  a  feeble-minded  man,  ho 
was  not  stout" 

The  facts  upon  which  this  witness  based  his  opinion  were 
that  defendant  would  sometimes  want  to  fix  his  pasture  one 
way  and  then  would  change  to  another  way  and  did  not  seem 
to  know  just  what  he  did  want ;  and  he  tried  to  dam  the  branch 
with  the  brush  from  the  hedge,  which  was  foolish  because  the 
branch  was  too  large.  He  was  interested  in  his  land  and 
wanted  to  stop  the  washes;  he  made  a  contract  with  witness 
renting  the  pasture;  it  was  a  reasonable  contract;  no  one  came 
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with  liim  from  Illinois  tA  take  care  of  him.  He  had  full 
ehargo  of  the  land. 

John  W.  Smith:  "I  pronoimced  him  a  feeble-minded 
man.     In  my  own  mind  I  don't  believe  he  was  capable  of 

tfi^nsacthig  business  and  making  bargains I  base  my 

opini(.>ii  i>ii  the  fact  that  he  said  he  was  going  to  take  in  a  pas- 
ture and  when  he  would  take  up  a  subject  and  talk  and  fly  off 
^'ithout  finishing  it  on  to  other  subjects  just  like  I  have  seen 
iiii?n  before  now  do;  didn't  seem  like  his  mind  was  settled 
fuirly.^' 

John  T.  Price  testified  that  he  had  a  conversation  with 
drfendant  when  the  latter  came  to  Missouri  in  1897,  in  which 
dr^feTidant  having  said  that  he  formerly  lived  in  Miami,  Ind., 
witness  asked  him  if  he  knew  his  father-in-law,  Dr.  Miller, 
ivlio  lived  there.  Defendant  said  he  did  not,  but  in  a  subse- 
quent conversation  he  said  he  knew  him  very  well;  that  Dr. 
J!  iller  Lad  practiced  in  his  family,  and  then  after  that  in  an- 
other conversation  he  said  he  did  not  know  Dr.  Miller,  never 
heard  of  him.  "His  mind  wandered  in  every  direction.  •  .  . 
I  would  not  want  to  testify  that  the  man  was  insane,  or  any- 
thing of  that  kind  at  all.  I  don't  think  he  was  aware  of  the 
{net  thai  he  was  going  from  one  subject  to  another.  I  don't 
kn^iw  wliother  his  mind  was  so  far  gone  as  to  be  incapable  of 
dning  bn.^iness.     I  would  not  state  that'' 

iliss  Jackson,  sister  of  defendant,  testified ;  "For  nearly 
twenty  years  my  brother's  mental  condition  has  not  been  so 
til  at  lie  wii5  really  competent  to  attend  to  business  at  all.  I 
Iiuve  Ix'Oii  attending  to  his  business." 

On  ilie  other  branch  of  the  case  the  defendant's  testimony 
tcntlod  In  sliow  that  L.  B.  Wilson  and  others  were  interested 
in  Alahiiiiia  lands  under  the  firm  name  of  Illinois  &  Alabama 
Land  Company.  That  L.  B.  Wilson  came  to  defendant  and 
made  representations  concerning  these  lands.  What  those  r^p- 
resentations  were,  are  thus  stated  in  the  testimony  of  Miss 
Jnekson,  the  defendant's  sister  and  chief  witness:     ^Well,  he 
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told  my  brother  that  the  land  was  so  valuable  down  there,  and 
he  could  raise  so  many  bushels  of  dry-ground  rice  on  this  land 
and  how  valuable  it  was,  and  everything  of  that  kind,  until  he 
got  my  brother  to  go  down  there.  Said  he  could  raise  hay  to 
great  abundance;  cotton  grown,  and  anything  he  said  that 
could  be  raised  in  the  north  could  be  raised  there  just  as  plen- 
tifully. He  said  the  timber  was  valuable  there,  very  large 
timber  and  valuable ;  he  said  it  could  be  sold  at  great  value,  I 
don't  remember  just  how  much  it  was,  but  then  it  was  a  great 
deal  more  than  what  we  could  get  for  timber  here." 

Henry  Jaekson,  a  brother  of  defendant,  stated  that  Wil- 
son called  at  their  house  and  asked  for  him  and  his  brother 
and  stated  to  him  that  ^Tie  was  selling  Alabama  land,  black 
land,  rich  land.  Said  it  was  very  rich  land,  produced  a  great 
deal.  .  .  .  He  said  it  would  produce  about  400  bushels  of 
potatoes  to  the  acre,  Irish  potatoes  and  sweet  potatoes  until 
you  couldn't  rest;  and  beans  and  dry-land  rice  beat  anything 
in  the  world  pretty  near,  and  it  would  raise  cane  to  make  six 
hundred  gallons  to  the  acre.  Said  it  was  splendid  timber  on 
the  land.  There  was  all  kinds  pretty  near  except  sugar  tree — 
black  walnut,  hickory,  bur  oak,  white  oak,  black  oak,  chinque- 
pin.  And  this  black  oak  was  very  large,  hickory  was  splendid. 
He  said  the  price  would  run  from  fifteen  to  twenty  dollars  an 
acre  along  there.''  Then  the  witness  states  that  they  went  over 
to  where  defendant  was:  ^Well,  the  conversation  was  with 
brother  Jacob  more  and  the  same  they  said  to  me,  stating  about 
the  land  you  know  and  what  it  would  produce  and  so  on,  this 
dry-land  rice,  com  and  grass  and  oats  and  sweet  potatoes  and 
Irish  and  sugar  cane  (they  called  it  ribbon  cane),  that  on  an 
acre  you  could  make  six  hundred  gallons  to  the  acre." 

There  was  testimony  on  the  part  of  defendant  also  to  the 
effect  that  on  the  strength  of  these  representations  the  defend- 
ant concluded  to  go  to  Alabama  with  Wilson  to  look  at  the 
lands  and  invited  one  of  his  neighbors,  James  Houselman,  to 
go  with  him,  agreeing  to  pay  his  expenses.     The  party  were  to 
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have  taken  a  train  tliat  passed  through  Monticello  at  a  late 
hour  at  nighty  but  when  Wilson  and  Househnan  got  on  the 
train  they  discovered  that  defendant  had  not  come,  he  having 
gone  to  sleep  and  failed  to  awaken  in  time.  Wilson  tele- 
graphed back  to  the  operator  to  awaken  William  Househnan, 
brother  of  JameSj  and  have  him  tell  defendant  that  he  (Wil- 
son) would  pay  his  expenses  if  he  would  go.  Defendant  went 
on  the  nest  train,  joined  the  party  at  East  St.  Louis  and  they 
all  went  to  AJabama  together.  It  was  on  September  22,  1895, 
they  started  on  the  trip,  and  returned  in  about  one  week. 
While  in  Alabama  a  contract  was  made  between  Wilson  and 
deft^udant  to  e:schange  the  Alabama  200  acres  for  the  Missouri 
80  acres.  About  a  week  after  their  return  Wilson  was  at  de- 
fendant's house  and  talking  about  this  business.  Miss  Jack- 
soHj  sister  of  defendant,  hearing,  as  she  said,  loud  talking, 
went  into  the  room  and  told  Wilson  that  she  attended  to  her 
brother^B  business  and  the  defendant  then  said  whatever  she 
did  would  be  satisfactory  to  him;  that  then  the  agreement  was 
reached  that  the  trade  would  be  carried  out  on  condition  that 
Wilson  Tvould  take  a  five-year  lease  of  the  Alabama  land  at 
$200  a  year  and  give  good  bankable  notes  with  security  for 
the  rent  That  some  daj-s  after,  Mr.  Hicks,  a  lawyer  in  Mon- 
ticello, called  at  the  Jaekson  home  and  saw  defendant  and  his 
BiBier  together^  and  in  the  conversation  that  ensued  Hicks  said 
tliat  if  defcn/lant  did  not  execute  the  deed  to  the  Missouri  land 
he  would  onter  suit,  to  which  the  sister  replied,  "The  quicker 
you  enter  ^nit  the  quicker  we  will  know  it  is  over  with."  She 
then  told  him  what  Wilson  had  agreed  about  renting  the  Ala- 
bama land  and  said  if  be  di<l  that  they  would  trade,  otherwise 
notj  and  Ilieks  went  away.  That  on  the  following  Saturday, 
which  was  October  26th,  Hiekg  returned  and  had  an  interview 
with  defendant,  the  sister  then  being  absent,  but  defendant's 
brtJther  Henry  was  present,  in  the  course  of  which  the  deed 
to  the  Missouri  land  was  exoeiited  by  defendant,  his  signature 
being  witnessed  by  Henr}^,   and  acknowledgment  taken  by 
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Hicks,  notary  public.  At  the  same  time  defendant  executed 
a  five-year  lease  of  the  Alabama  land  to  Wilson,  his  signature 
to  that  being  also  witnessed  by  his  brother  Henry,  and  Hicks 
delivered  to  defendant,  Wilson's  deed  to  the  Alabama  land, 
his  five  rent  notes  for  $200  each,  and  $30  to  pay  the  expenses 
of  the  trip  to  Alabama.  According  to  Henry's  testimony,  he 
wa£  able  to  read  and  write,  but  he  witnessed  the  signatures  of 
his  brother  to  the  deed  and  lease  under  the  belief  that  it  was 
onlv  the  lease  he  was  signing,  as  Hicks  said  it  was;  did  not 
know  it  was  a  deed ;  he  said  he  looked  at  the  notes  and  called 
attention  of  Hicks  to  the  fact  that  the  dates  were  wrong  and 
Hicks  corrected  them;  also  objected  that  the  notes  had  no 
security.  As  soon  as  he  discovered  that  he  had  signed  his  name 
as  a  witness  to  a  deed,  which  was  the  next  day,  he  went  to 
Hicks's  oflBce,  and  asked  for  the  paper  he  had  signed,  and 
Hicks  gave  him  another  paper  that  was  of  no  consequence. 

Defendant's  testimony  also  tended  to  show  that  on  the 
next  day,  or  shortly  after,  he  returned  the  papers  Hicks  had 
left  with  him,  including  the  deed  to  the  Alabama  land,  to 
Hicb,  but  Hicks  refused  to  receive  them  and  sent  them  back 
and  tbcv  were  passed  to  and  fro  between  the  parties  in  the 
mails.  Defendant  never  sent  the  deed  to  Alabama  to  be  re- 
corded, never  paid  taxes  on  the  land,  and  it  was  sold  for  taxes 
and  afterwards,  in  1897,  the  record  title  still  being  in  Wilson, 
it  was  sold  under  execution  against  Wilson  by  the  sheriff  in 
Alabama.  The  deed  to  Wilson  of  the  Alabama  land  shows 
that  lie  paid  $500  for  it.  There  was  also  some  discrepancy 
in  the  dates  which  indicated  that  Wilson  did  not  obtain  a  deed 
to  the  Alabama  land  until  October  29th,  whereas  the  exchange 
of  deeds  on  the  occasion  of  Hicks's  visit  occurred  on  October 
26th. 

On  the  part  of  plaintiff  the  testimony  was  to  the  effect 
that  when  the  party  got  to  Alabama  the  defendant  and  bis 
fHend,  Houselman  fwho  was  a  neighbor  of  his  in  ^ronticello, 
Illinois,  sixty-one  years  old  and  a  fruit-grower  by  occupation), 
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went  out  to  look  at  the  land.  Wilson  did  not  go  with  them. 
They  were  accompanied  by  two  men,  a  Mr.  King  and  a  Mr. 
EohanOTij  who  lived  in  that  county,  both  of  whom  were  farmers,* 
aisd  King  owned  the  land  adjoining  the  200  acres  in  question. 
In  this  company  defendant  rode  over  the  land  and  examined 
it,  after  which  they  drove  four  miles  to  the  residence  of  'King, 
and  there  Wilson  joined  the  party.  Then  the  subject  of  trade 
was  discussed  between  Wilson  and  defendant  The  latter  ex- 
pressed himself  as  pleased  with  the  land  he  had  seen  and 
offered  to  exchange  his  80  acres  in  Missouri  for  the  200  acres 
in  Alabama  saying  that  his  Missouri  land  was  worth  $2,500. 
The  negotiation  resulted  in  a  written  contract,  then  and  there, 
for  the  exchange  of  one  tract  for  the  other,  conditioned  that 
Wilson  was  to  have  two  weeks  time  in  which  to  examine  the 
Misscmri  land,  and  he  had  the  option  to  refuse  the  trade  if  on 
Buch  examination  the  land  was  not  satisfactory,  but  if  satisfac- 
tory the  deeds  were  to  be  exchanged  within  thirty  days.  Wil- 
son al  that  time  did  not  have  a  deed  to  the. Alabama  land,  but 
had  a  written  contract  giving  him  an  option  on  it,  which  he 
afterguards  closed  and  took  the  deed  in  time  to  carry  out  his 
contract  with  defendant.  After  their  return  to  Illinois  de- 
fendant asked  Houselman  to  write  to  Mr.  King  and  inquire  if 
he  would  sell  100  acres  of  his  land  adjoining  the  200  acres, 
that  defendant  had  just  bought  While  in  Alabama  a  verbal 
airreement  was  entered  into  whereby  Wilson  agreed  to  take  a 
lease  of  the  Alabama  land  for  five  years  at  $200  a  year,  cm 
condition  that  defendant  would  make  some  little  improvement 
required.  Two  or  three  weeks  after  their  return  to  Illinois 
defend  ant  began  to  indicate  a  disinclination  to  carry  out  the 
contract  of  exchange  of  lands.  Wilson  employed  Mr.  Hicks, 
a  lawyer  in  Monticello,  to  attend  to  closing  the  matter.  Hicks 
drew  the  necessary  deeds  and  went  to  the  home  of  defendant  to 
si^e  liini  about  it;  there  he  had  an  interview  with  defendant 
and  his  sister.  The  latter  objected  to  exchanging  the  deeds 
then  on  the  ground  that  Wilson  had  agreed  to  pay  the  expenses 
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of  her  brother's  trip  to  Alabama,  and  had  also  agreed  to  take 
a  five-year  lease  on  the  land,  and  insisted  that  those  conditions 
should  be  complied  with,  nothing  being  said  about  security  of 
the  rent.  Hicks  said  he  had  not  been  informed  by  his  client 
on  those  points^  but  would  see  him  about  it,  and  if  the  agree- 
ment was  that  way  woidd  try  to  havq  it  fulfilled.  Hicks  then 
left  them,  and  in  a  few  days  after  seeing  Wilson,  and  he  agree- 
ing to  the  terms,  returned  to  defendant's  home  with  a  draft 
of  the  deeds,  lease  in  duplicate,  notes,  and  the  thirty  dollars 
to  refund  the  expense  of  the  trip.  At  this  interview  the  sister 
was  not  present,  but  the  defendant's  brother  Henry  was,  and 
the  papers  were  all  read  over  to  defendant  and  inspected  by  his 
brother,  the  latter  discovering  error  in  the  dates  of  the  rent 
notes  which  Hicks  corrected ;  an  abstract  of  title  to  the  Alabama 
land  was  there,  and  was  examined,  discussed,  and  found  satis- 
factory. Then  the  defendant  executed  a  deed  to  the  Missouri 
land,  making  his  mark  for  signature,  which  Henry  witnessed,  < 
and  acknowledging  it  before  Hicks  as  notary  public  and  in  like 
manner  executed  the  five-year  lease  to  the  Alabama  land. 
Hicks  delivered  the  deed  from  Wilson  for  the  Alabama  land 
to  defendant  and  the  rent  notes  and  the  thirty  dollars,  receiving 
the  deed  from  defendant  to  the  Missouri  land,  and  the  lease, 
and  at  the  request  of  defendant,  Hicks  as  he  was  leaving,  took 
the  Alabama  deed  to  forward  it  to  Alabama,  to  be  recorded. 
Shortly  after  Hicks  returned  to  his  oflSce  Henry  Jackson  came 
and  said  he  wanted  to  see  the  deed.  Hicks  gave  him  the  deed 
to  the  Alabama  land  and  he  carried  it  away.  Shortly  after, 
Hicks  delivered  the  deed  to  the  Missouri  land  to  Wilson,  and 
his  connection  with  the  matter  ended. 

The  plaintiff's  testimony  also  tended  to  show  that  no  rep- 
resentations were  made  as  to  the  character  of  the  Alabama 
land  except  in  a  general  way,  that  it  would  produce  com,  oats 
and  cotton,  and  almost  all  the  products  of  land  in  the  north. 
The  assessor  of  the  county  in  Alabama  where  the  land  is  situate 
testified  that  it  was  worth  $5  an  acre,  and  that  it  and  lands 
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adjoining  were  assessed  at  that  price.  Wilson  testified  that  he 
had  theretofore  been  advised  that  it  was  for  sale  at  a  sacrifice 
and  had  bought  it  .with  a  view  of  selling  it  at  a  profit ;  that 
after  he  returned  from  Alabama,  being  indebted  to  his  father, 
the  plaintiff  in  this  case,  for  money  advanced  to  him  in  his 
business,  he  deeded  this  Missouri  land  to  him  for  $1,500,  tak- 
ing credit  on  his  account  for  that  amount;  that  the  plaintiff, 
when  he  took  the  deed,  had  no  notice  of  any  claim  of  defendant 
that  he  had  been  imposed  upon  in  the  trade.  Plaintiff's  testi- 
mony also  tended  to  show  that  defendant  was  a  man  of  ordi- 
nary intelligence. 

The  court  found  for  defendant  on  the  issues  tendered  in 
the  nnswer,  and  rendered  a  decree  cancelling  the  deed  from 
defendant  to  L.  B.  Wilson  and  the  deed  from  the  latter  to  the 
plaintiff,  and  that  defendant  was  entitled  to  hold  possession 
of  the  land  and  that  plaintiff  pay  costs,  etc.,  from  which 
decree  the  plaintiff  appeals. 

We  have  been  compelled  to  go  through  the  evidence  in  this 
record  and  make  extracts  from  it  of  unusual  length  for  the  rea- 
son that  the  case  must  turn  rather  on  questions  of  fact  than  of 
law,  for  if  all  the  propositions  of  law  contended  for  by  the 
learned  counsel  for  respondent  be  correct,  still  if  the  evidence 
docs  not  sustain  the  findings  as  to  the  facts,  the  principles  of 
law  invoked  do  not  justify  the  decree. 

Of  course,  if  a  man  has  not  suflScient  mental  capacity  to 
make  a  deed,  the  deed  he  attempts  to  make  will  be  set  aside. 
And  it  is  true,  as  contended  for  respondent,  that  one  may  have 
mental  capacity  to  make  a  will,  when  there  is  no  overreaching 
mind  to  contend  with,  and  yet  be  incompetent  to  deal  with  an 
adversary  mind  in  a  contract.  [Martin  v.  Baker,  135  Mo. 
495.]  But  if  in  making  a  will  the  weakened  mind,  though  not 
incompetent  to  act  alone,  is  overpowered  by  a  stronger,  the  will 
can  not  stand.  The  making  of  a  will  is  the  act  of  one  mind, 
whereas  the  making  of  a  deed  is  the  coming  together  of  two 
minds,  each  ordinarily  seeking  its  own  advantage.     It  is  in 
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^at  light  that  we  say  that  a  man  may  sometimes  have  strength 
of  mind  to  make  a  will  but  not  to  make  a  deed.  The  principle 
of  law  is  the  same  in  each  case,  but  it  must  be  applied  accord- 
ing to  the  circumstances  in  each.  It  is  not  sufficient  in  order 
to  set  aside  a  contract  to  show  that  the  man  who  complains  was 
/  not  as  strong-minded  as  the  one  with  whom  he  dealt     The 

wheels  of  commerce  would  cease  to  turn  if  that  were  the  law. 

Xow,  what  does  the  evidence  of  mental  incapacity  in  this 
ease  amount  to  ?  At  most  it  is  mere  opinions  of  non-experts 
founded  on  facets  from  whieh  no  such  conclusions  can  be 
legitimately  drawn.  The  most  of  them  rest  their  opinions  on 
the  fact  that  the  defendant  believed  that  in  and  around  Monti- 
cello,  Illinois,  gold  ore  /:ould  be  found,  a  belief  in  which  his 
brother,  Henry,  whom  no  one  intimated  was  weak  or  unsoimd 
in  mind,  shared.  Two  of  the  witnesses  thought  that  it  was 
evidence  of  weakmindedness  for  a  man  to  attempt  to  stop  the 
injury  to  his  land  froln  the  washing  of  a  branch,  by  putting 
brush  from  a  cut  hedge  into  the  branch.  One  founded  his 
opinion  on  the  fact  that  when  first  questioned,  defendant  had 
I  no  recollection  of  a  man  whom  he  had  known  when  he  lived 

{  in  Indiana,  how  many  years  ago  was  not  shown,  that  he  after- 

[  wards  recollected  him  well  and  afterwards  again  said  he  did 

;  not  recollect  him.     Another  thought  it  foolish  to  plan  his 

;  pasture  one  way,  and  then  change  to  another.     None  of  them 

ventured  to  say  he  was  of  imsound  mind,  nor  would  all  of  them 
say  he  could  not  contract  ordinary  business.  The  fact  is  he 
did  transact  ordinary  business,  came  to  Missouri  alone,  at- 
tended to  his  farm  and  made  discreet  contracts  in  relation  to  it. 
The  opinions  were  generally  qualified  to  the  effect  that  he  was 
not  of  sufficient  intelligence  to  deal  in  real  estate,  buying  and 
exchanging  farms,  or  to  understand  the  effect  of  a  legal  docu- 
ment. The  business  of  buying,  selling  and  exchanging  real 
estate  and  understanding  the  effect  of  legal  documents  con- 
nected with  such  business,  requires,  in  the  opinion  of  som? 
people,  so  much  intelligence  that  a  witness  might  with  very 
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good  conscience  give  an  unfavorable  opinion  of  the  capacity 
of  many  men  to  do  that  kind  of  buainess,  v^rho  are  engaged  in 
ordinary  business  every  day,  and  whom  the  law  holds  to  their 
contracts.  There  is  no  claim  of  abuse  of  confidence  here  for 
there  was  no  fiduciary  relation  shown.  Th^se  men  traded  at 
arm's  length;  neither  had  the  right  to  trust  the  other  beyond 
the  bounds  of  common  honesty. 

Nor  does  the  defendant's  evidence  support  the  allegations 
of  fraudulent  misrepresentations.  Those  representations  re- 
lated to  what  the  Alabama  land  was  capable  of  producing,  evi- 
dently a  matter  of  opinion,  and  not  shown  by  the  evidence  to 
have  been  uhwarranted.  The  evidence  does  not  show  that  it 
was  represented  that  the  land  had  produced  but  that  it  could 
produce  the  articles  mentioned  in  abundance.  Representa- 
tions of  that  character,  even  if  unwarranted,  are  not  misrep- 
resentations of  facts  that  would  vitiate  a  contract.  [Com- 
Avall  V.  Real  Estate  Co.,  150  Mo.  377.]  Whether  the  land  was 
capable  of  such  production  we  do  not  know  from  this  record. 

Besides,  this  defendant  did  not  rely  on  those  representa- 
tions; he  went  to  Alabama  to  see  for  himself  and  took  with 
him  a  neighbor  and  friend  in  whose  judgment  he  had  confi- 
dence. There  is  nothing  in  the  record  that  justifies  any  re- 
fiection  on  the  good  sense  or  honesty  of  Mr.  Houselman  who 
acxjompanied  the  defendant  on  his  trip.  In  addition  to  that 
there  were  these  two  men,  farmers  who  lived  in  that  vicinity, 
who  went  with  him  over  the  land.  Can  we  suppose  he  asked 
no  questions  nor  tried  to  learn  anything,  or  are  we  warranted 
in  concluding  that  every  one  he  came  in  contact  with  was  in  a 
conspiracy  to  defraud  him  ? 

Nor  was  there  such  a  discrepancy  in  the  value  as  to  call 
for  equitable  relief.  The  defendant's  land  was  worth  $1,600, 
and  the  Alabama  land  was,  according  to  the  testimony  of  the 
assessor,  worth  $1,000,  and  was  assessed  at  that  valua  It 
does  not  appear  at  what  value  the  defendant's  land  was  as- 
sessed.    The  fact  that  Wilson  found  an  opportunity  to  acquire 
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the  Alabama  land  for  $2.50  an  acre  and  bought  it  on  specula- 
tion 13  no  evidence  of  fraud.     He  did  not  tell  defendant  what 
he  bad  paid  for  it,  and  was  under  no  obligation  to  do  so ;  he 
told  Iiim  when  he  talked  with  him  about  going  to  Alabama, 
that  the  price  would  be  fifteen  or  twenty  dollars  an  acre,  that 
was  his  selling  price. 

As  to  the  allegations  of  fraud  in  the  act  of  exchanging  the 
deeds,  the  preponderance  of  the  evidence  is  against  the  defend- 
ant Mr.  Hicks,  whom  the  evidence  shows  was  at  one  time 
prosecuting  attorney  of  his  county,  and  is  a  reputable  lawyer, 
gives  a  very  straightforward  history  of  the  transaction  and  it 
carries  the  air  of  truth  with  it.  It  is  idle  to  pretend  that  the 
defendant  and  his  brother,  Henry,  who  was  present  and  actively 
participated  in  the  execution  of  the  deeds,  believed  they  were 
executing  only  a  lease  to  the  Alabama  land  and  taking  rent 
notes  for  the  same,  while  refusing  to  accept  a  deed  to  it  and 
refusing  to  execute  his  deed  in  exchange.  Why  should  Wil- 
son take  a  lease  of  the  Alabama  land  and  give  his  notes  for  the 
rent  if  the  land  belonged  to  him,  and  defendant  refused  to 
have  it?  By  what  principle  of  justice  could  defendant  take 
the  five  rent  notes  for  $200  each  and  repudiate  the  rest  of  the 
contract?  The  answer  avers  that  the  agreement  was  that  Wil- 
son was  to  pay  $800  a  year  for  five  years  and  give  good 
security  for  the  payments.  In  other  words,  defendant  was  to 
get  in  exchange  for  his  80  acres  of  Missouri  land  worth  $1,600, 
200  acres  of  Alabama  land  leased  for  five  years  at  an  annual 
rental  of  fifty  per  cent  of  the  total  value  of  the  Missouri  land. 
Whilst  there  was  no  attempt  to  sustain  that  averment  by  proof, 
the  fact  seems  to  illustrate  the  wide  difference  between  the 
defendant's  allegata  and  his  probata. 

If  the  Aliabama  land  has  been  suffered  to  be  sold  so  that 
it  is  now  lost  to  defendant,  he  has  only  himself  to  reproach  for 
Ihe  loss. 

The  answer  having  converted  the  case  into  a  suit  in  eguity, 
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it  h  proper  that  the  chancellor  should  dispose  of  the  whole  con- 
troversy by  decree. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
eireuit  court  of  Harrison  county,  with  directions  to  enter  judg- 
nir*nt  for  the  plaintiff  on  the  defendant's  equity  answer,  and  for 
tlic  plaintiff  for  the  possession  of  the  land  in  suit,  and  one 
hundred  dollars  damages,  assessing  the  rental  value  of  the  land 
Rt  $100  a  year  from  the  tenth  day  of  May,  1899,  the  date  of 
tlie  decree  appealed  from,  and  costs  of  suit,  and  award  a  writ 
of  possession  and  execution  for  the  damages,  rents  and  costs. 
All  concur. 


HUNT  et  al.  v.  SEAECY  et  aL,  Appellants. 
Division  One,  February  10,  1903. 

Practice:  sELF-iNvrncD  ebeoneous  instbuotions.  The  losing  party 
can  not  complain  of  erroneous  instructions  given  at  his  own  request. 

;  NAKE:  SUFFIX  "sB."    The  suflSx  "Sr."  or  "Jr."  is  no  part 

of  the  name  of  a  person. 

:  :  :  INSTBUOTION:  NO  EVIDENOB.    If  there  is  no 

evidence  that  the  maker  of  a  deed  annexed  "Sr."  to  his  name,  no  in- 
struction should  be  given  on  the  point.  Where  there  is  a  father  and 
■on  of  the  same  name,  there  is  no  burden  on  the  party  who  claims  a 
deed  was  made  by  the  father  to  show  that  he  sufl^ed  "Sr."  to  his 
name. 

: :  IDENTITY.    Identity  of  name  is  prima  facie  evidence 

of  identity  of  person,  and  it  devolves  on  him  who  denies  the  iden- 
tity to  overcome  the  presumption. 

Deed:  father  and  son  of  same  name:  pbesumption.  Where  a 
lather  and  son  have  the  same  name  and  the  land  belongs  to  the  father, 
A  deed  by  one  of  them  in  which  the  wife  of  the  father  joins,  is  prima 
facie  the  deed  of  the  father. 


—  :  :  :   HOW  oyEBCOME:  WOBDS  USED.    Such  pre- 

sumption is  not  overcome  by  words  which  convey  a  life  interest  on  the 
part  of  the  woman  and  a  fee  simple  on  the  part  of  the  man,  nor  by 
the  fact  that  the  acknowledgment  of  the  woman  was  not  made  sepa- 
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rate  and  apa]:t  from  the  husband  as  the  law  then  required.  At  that 
time  a  married  woman  could  make  a  deed  only  by  joining  with  her 
husband,  and  the  son  could  convey  no  interest  in  his  father's  land 
while  the  father  lived,  so  that  to  hold  the  son  signed  the  deed  was  to 
say  the  deed  was  wholly  inoperative. 

-:  VAUDiTY:  ESTOPPEL.    Estoppel  must  be  pleaded  to  be  avail- 


able. 


8,  : : :  oommon  soubce  of  title:  ltmitations.    If 

defendant  claims  title  by  limitation,  he  is  not  estopped  from  assailing 
a  deed  through  which  plaintiff  claims  as  the  heir  of  the  grantee^  by 
the  fact  that  the  grantee  afterwards  made  conveyance  to  defendant. 

9.  Judgment:  insanitt:  notice.  A  judgment  of  insanity  is  not  void 
for  the  mere  reason  that  the  petition  to  have  the  person  named  therein 
declared  insane,  was  pending  for  ten  years  before  judgment  was  ren- 
dered. 

10.  Hotice:  iceaniko  op  law  op  the  land:  constitution  op  1820.  The 
Constitution  of  1820  provided  that  the  accused  can  not  be  "deprived 

of  life;  liberty  and  property,  but  by the  law  of  the  land."   Held, 

that  the  words  "law  of  the  land"  meant  the  same  thing  as  "due  pro- 
cess of  law,"  and  implied  notice,  and  this  constitutional  requirement 
made  notice  a  necessary  prerequisite  to  any  judgment  of  insanity  or 
otherwise  which  deprived  him  of  either  liberty  or  property,  whether 
such  notice  was  by  the  statute  made  necessary  or  not 

11.  Judgment  of  Insanity:  notice.  A  judgment  of  insanity  without 
notice  to  the  person  adjudged  insane  and  without  appearance,  is 
void,  whether  the  statute  requires  such  notice  or  not. 

12.  :  :  collateral  proceeding.    A  judgment  of  insanity 

without  notice  or  appearance,  is  not  competent  evidence,  in  ejectment, 
to  show  that  the  purported  maker  of  a  deed  was  at  the  date  thereof 
insane  and  in  ward. 


13.  : :  BEOOINO  OF  question.  To  argue  that  if  the  defend- 
ant in  an  insanity  proceeding  is  insane  a  notice  to  him  would  be 
meaningless  and  an  idle  procedure,  is  to  beg  the  question;  for  the  is- 
sue to  be  tried  is,  whether  he  is  or  is  not  insane,  and  to  fail  to  give 
him  notice,  for  this  reason,  is  to  prejudge  him  or  forestall  the  very 
purpose  of  the  inquest. 

14.  Ejectment:  depense  of  limitations:  general  denial:  insanity. 
In  an  ordinary  ejectment,  where  the  answer  pleads  a  general  denial 
and  the  ten-year  limitation,  it  is  not  competent  to  permit  defendant 
to  show  that  the  deed  through  which  plaintiff  claims  was  voidable  be- 
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Gnuse  made  by  a  grantor  who  was  insane  though  not  in  ward.  Such 
l«^sue  was  not  raised  by  the  pleadings,  nor  did  defendant  have  any 
right  to  raise  it. 

Appeal  from  Kay  Circuit  Court. — Eon.  E.  J.  Broaddus, 

Judge. 

APFIEMED. 

(7,  L,  Farris  &  Son  for  appellants. 

(1)  In  an  ejectment  suit,  if  plaintiffs  recover,  it  must 
!)e  oil  the  strength  of  their  own  titles.  The  evidence  conclu- 
sively shows  that  Michael  Turnage,  Sr.,  was  insane  from  1842 
to  bis  death  in  1876,  and  the  records  if  admitted  establish  that 
Iw  wag  judicially  determined  to  be  insane  by  the  county  court 
in  1S52.  (2)  Michael  Turnage,  Sr.,  being  thus  declared  in- 
fiflne  %vas  incapable  of  making  a  contract  in  the  premises.  1 
It  a  1855,  sec.  32,  p.  868.  (3)  Having  been  declared  in- 
sane, this  disability  remains  until  application  for  removal  is 
nniih  according  to  sections  39,  40  and  41,  chap.  81,  which  was 
never  made.  1  E.  S.  1855,  sec.  32,  p.  869.  (4)  If  the  son  of 
Miko  Turnage  signed  the  deed  with  his  mother,  Jemima  Turn- 
age  (which  is  patent  on  the  face  of  the  deed),  then  it  could  not 
cnnvey  any  interest  he  might  have  had  in  the  premises,  because 
his  father,  though  declared  insane  and  under  legal  disability, 
was  ret  living  and  the  gu^'dian  had  the  control  over  the  estate 
nf  said  Michael  Turnage,  Sr.,  and  for  the  further  reason  that 
the  e\^idence  shows  that  the  son  of  Michael  Turnage,  Sr.,  and 
his  namesake,  was  virtually  an  imbecile  from  his  birth. 

F.  B.  Ellis  and  Frost  dk  Frost  for  respondents.  ' 

(1)  The  deed  from  Michael  Turnage  and  Jemima  Turn- 
age  to  Jane  Eowland  and  her  bodily  heirs  conveyed  an  estate 
tail  at  common  law  and  under  our  statute  gave  a  life  estate  to 
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Jane  Rowland,  with  a  fee  simple  remainder  to  the  heirs  of  her 
body.  (2)  Jane  Rowland  did  not  die  until  February,  1897, 
and  the  statute  of  limitations  did  not  begin  to  run  against  the 
heirs  until  her  death.  Hall  v.  French,  165  Mo.  430.  (3)  (a) 
The  deed  executed  on  the  twenty-ninth  day  of  December,  1863, 
to  Jane  Rowland  and  her  bodily  heirs  was  executed  by  Michael 
Tumage,  Sr.,  for  the  reason  that  he  was  the  owner  of  the  land 
at  the  time,  and  it  will  be  presumed  that  it  was  the  owner  who 
executed  the  deed,  (b)  The  word  **senior^'  is  a  mere  addition 
and  no  part  of  the  name.  Neil  and  Furguson,  Ex.,  v.  Dillon, 
3  Mo.  69.  (c)  Identity  of  name  is  prima  facie  identity  of 
person.  Gitt  v.  Watson,  18  Mo.  274 ;  Long  v.  McDow,  87  Mo. 
197;  Hoyt  v.  Davis,  21  Mo.  App.  235.  (d)  The  law  will 
not  notice  a  slight  variation  in  spelling  if  the  sound  is  practi- 
cally the  same.  Wilkerson  v.  State,  13  Mo.  91;  State  v.  Sub- 
day,  14  Mo.  417;  State  v.  Hutson,  15  Mo.  512;  Wheten  v. 
Weaver,  93  Mo.  430.  (e)  Michael  Tumage,  Jr.,  at  the  time 
had  no  interest  in  the  land  and  it  is  not  to  be  presumed  under 
such  circumstances  that  Jemima  Tumage  would  have  joined 
in  a  deed  to  the  land  with  him,  or  that  Jane  Rowland  would 
have  taken  a  deed  from  him,  when  she  must  have  known  that 
he  had  no  title  to  the  land.  The  deed  must  have  been  from 
Michael  Tumage,  Sr.,  for  the  reason  that  Jane  Rowland  and 
Lee  Rowland,  her  husband,  took  possession  under  it  and  occu- 
pied the  land  without  question  until  they  deeded  their  interest 
in  the  sajne  to  E.  P.  Tiffin,  the  defendants'  ancestor.  (4)  It 
was  not  error  on  the  part  of  the  court  to  exclude  the  record  of 
the  probate  court,  for  the  reason  that  such  evidence  was  not 
admissible  under  the  pleadings,  (a)  It  was  not  ^^hown  or 
attempted  to  be  shown  whether  the  Michael  Tumage  referred 
to  in  said  record  was  Michael  Tumage,  Sr.,  or  Michael  Tum- 
age, Jr.  (b)  Defendants'  title,  consisting  of  the  life  estate 
of  Jane  Rowland,  and  their  possession  of  said  tract  of 
land  having  come  through  and  under  deed  from  said  Jane 
Vol  167  mo— 11 
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Eowland^  tlxey  are  estopped  after  receiving  the  benefits  under 
it  to  set  up  that  their  possession  was  adverse  to  others  claiming 
a  later  estate  in  said  land  derived  through  the  same  deed  as 
their  grantor's  interGst  was  derived,  (c)  Said  judgment  is 
void  and  of  no  binding  force  or  effect  against  Michael  Turn- 
age  because  the  court  was  without  jurisdiction  of  the  person 
concemiog  wliom  said  order  was  made  for  the  reason  that  the 
information  therein  set  out  purporting  to  have  been  filed  on 
August  14j  1842j  wnulJ  not  support  an  inquiry  had  ten  years 
after^  on  May  4,  1852,  and  no  legal  inquiry  was  had  at  time 
of  filing  cf  information.  Crow  v.  Meyersieck,  88  Mo.  411. 
(d)  Said  judgment  is  void  because  no  notice  was  served  on 
Michael  Turnage,  and  service  of  notice  is  jurisdictional  and 
.corresponds  to  summons  in  ordinary  action.  Crow  v.  Meyer- 
flieekj  supra ;  In  re  Marquis,  85  Mo.  615. '  Where  it  appears 
of  record  that  the  court  had  no  jurisdiction  over  either  person 
or  res^  the  judgment  is  void  in  a  collateral  proceeding.  Adams 
V.  Cowles,  95  Mo.  501 ;  Brown  v.  Woody,  64  Mo.  547 ;  Zie- 
hold  y.  Trotter^  118  Mo.  349.  Jurisdiction  of  a  court  of  lim- 
ited jumdietion  must  appear  on  face  of  record.  Lavender  v. 
McCloud,  26  Mo.  65;  Cunningham  v.  Railroad,  61  Mo.  33. 
If  such  jurisdiction  does  not  appear  of  record,  its  acts  are  void. 
Fisher  v.  Davis,  27  Mo.  App.  321.  The  records  of  the  pro- 
bate court  were  not  adiaissible  in  evidence  for  the  further  rea- 
son that  the  right  to  avoid  a  contract  on  the  grounds  of  insan- 
ity can  only  be  exercised  by  the  insane  person,  his  guardian,  or 
legal  representatives.  Even  admitting  that  the  inquest  by  the 
probate  court  of  Kay  county  of  the  insanity  of  Michael  Turn- 
age  is  regular,  yet  the  defendants  can  not  plead  the  insanity 
of  Michitel  Turnage  aa  they  are  not  relatives  or  creditors  of 
Michael  Tiirnage.  They  must  have  some  interest  in  his  estate 
in  order  to  make  thi;^  defense.  Caldwell  v.  Ruddy^  2  Idaho  5 ; 
Atwell  V.  Jenkinsj  40  X.  E.  178 ;  Carrier  v.  Sears,  86  Mass.  4. 
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MAKSHALL,  J. — Ejectment  for  a  portion  of  the  north- 
west quarter  of  the  northeast  quarter  of  section  17,  township 
53,  range  28,  in  Ray  county.  The  suit  was  hegun  Octoher 
17, 1898,  and  the  ouster  is  laid  as  of  the  —  day  of  February, 
1897.  The  plaintiffs  are  the  bodily  heirs  of  Jane  Rowland, 
who  died  in  February,  1897.  The  defendant  Searcy  is  the 
tenant  in  possession,  under  the  administrators  of  E.  P.  Tiffin, 
and  the  other  defendants  are  the  heirs  of  E.  P.  Tiffin.  The 
petition  is  in  the  usual  form.  The  answer  of  Searcy  disclaims 
any  interest  in  the  land,  and  sets  up  his  tenancy.  The  answer 
of  the  other  defendants  is  a  general  denial  and  a  special  plea 
of  the  ten-years'  statute  of  limitations.  The  case  was  tried 
by  the  court,  a  jury  being  waived,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiffs,  from  which  the  defendants  ap- 
pealed. 

The  plaintiffs'  mother,  Jane  Rowland,  was  a  daughter  of 
Michael  Turnage  (or,  as  it  seems  to  sometimes  be  spelled, 
Tunage)  and  Jemima,  his  wife.  Michael  Turnage,  Sr.,  and 
Jemima  his  wife,  had  other  children  besides  Jane  Rowland, 
to-wit,  Michael  Turnage,  Jr.,  and  Sultana  Turnage,  who  mar- 
ried Rube  Holman,  both  of  whom  are  still  living.  Michael 
Turnage,  Sr.,  died  in  1869  or  1870,  or  1876  or  1877,  it  is  not 
clear  which.  Michael  Turnage,  Sr.,  acquired  the  land  in  con- 
troversy by  a  deed  from  Robert  Rockhole,  the  original  paten- 
tee, dated  March  28,  1838. 

The  plaintiffs  claim  title  by  virtue  of  the  following  deed : 

"This  indenture  made  this  29th  day  of  December  in  the 
year  of  our  Lord  one  thousand  eight  him d red  and  sixty-three, 
ty  and  between  Jemima  Tunage  and  Michael  Tunage  of  the 
county  of  Ray,  in  the  State  of  Missouri,  of  the  first  part,  and 
'lane  Rowland,  of  the  county  of  Ray,  State  of  Missouri,  of  the 
^ond  part,  Witnesseth,  that  the  said  Jemima  Tunage  and 
Michael  Tunage  for  and  in  consideration  of  the  sum  of  one 
hundred  dollars  to  them  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  grant,  bargain,  sell,  convey 


Digitized  by  VjOOQ IC 


164  SUPREME  COURT  OF  MISSOURI, 

Hunt  T.  Searcy. 

and  confirm  unto  the  said  Jane  Rowland  and  her  bodderly 
heirs  and  assigns  forever,  all  that  piece  or  parcel  of  land  situ- 
ated and  being  in  the  county  of  Ray,  in  the  State  of  Missouri, 
being  known  and  designated  as  follows :  The  northwest  quar- 
ter of  the  northeast  quarter  of  section  No.  seventeen,  of  town- 
ship fifty-three,  in  range  twenty-eight,  together  with  all  and 
ein^'iTLir,  the  appurtenances  thereto  belonging  or  in  anywise 
appertaining,  to  have  and  to  hold  the  above  described  premises 
unto  the  said  Jane  Rowland  and  her  bodderly  heirs,  and  as- 
fiigng  forever  all  of  their  interests  in  said  lands  aforesaid, 
premises  unto  the  said  Jane  Rowland  and  her  bodderly  heirs, 
and  assigns,  against  all  lawful  claim  or  claims  of  all  and  every 
person  whomsoever  do  and  will  warrant  and  forever,  do  bind 
by  their  presents  in  witness  whereof  the  said  parties  of  the 
first  part  have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written,  the  whole  of  the  above  described  tract 
of  land  is  not  conveyed  only  during  Jemima  Tunage  life  time 
Michael  part  is  forever  conveyed  to  Jane  Rowland  and  her 
bodderly  heirs, 

her 

Jemima  (X)  Tunage.     (Seal.) 

mark 
«  his 

Michael  (X)  Tunage.     (Seal.) 

mark 
'^State  of  Missouri,  1 

Vgg, 

County  of  Ray.    J 

Be  it  remembered  that  on  this  twenty-ninth  day  of  De- 
cember in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-three,  before  me,  R.  A.  Crenshaw,  and  acts  justice 
of  tiio  peace  within  and  for  the  county  of  Ray,  personally 
appeared  Jamima  Tunage  and  Michael  Tunage,  who  are  per- 
sonally known  to  me  to  be  the  persons  whose  names  are  sub- 
scribed to  the  foregoing  deed  as  having  executed  the  same  a? 
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parties  thereto,  and  severally  acknowledged  the  same  to  be 
their  act  and  deed  for  the  purpose  therein  mentioned. 

"K.  A.  Cbenshaw^  J.  P. 
^Taken  and  certified  the  day  and  year  first  above  written. 

"R.  A.  Ceenshaw,  J.  P. 
^Tiled  for  record  April  25,  A.  D.  1866.** 

The  claim  of  the  plaintiffs  is,  that  this  is  a  deed  from 
Michael  Tumage,  Sr.,  and  Jemima  his  wife,  and  that  it  vested 
a  common-law  estate-tail  in  Jane  Eowland,  with  a  remainder 
in  fee  in  the  plaintiffs  as  her  bodily  heirs,  and  which  by  the 
statute  then  in  forc6  in  this  State  vested  a  life  estate  in  their 
mother,  Jane  Rowland,  with  a  remainder  in  fee  in  them. 
And  that  their  mother  conveyed  her  life  estate  to  E.  P.  Tiffin, 
under  whom  the  real  defendants  claim,  in  1872  and  in  1875, 
and  that  such  life  estate  terminated  with  the  death  of  their 
mother  in  February,  1897,  and  then  for  the  first  time  their 
right  of  action  accrued,  and,  hence,  their  claim  is  not  barred 
by  limitation  as  the  defendants  aver  in  their  answer. 

On  the  other  hand,  the  contention  of  the  defendants  is, 
that  the  deed  aforesaid  does  not  purport  to  be  made,  and  was 
not  in  fact  made  by  Michael  Tumage,  Sr.,  but  on  its  face  shows 
that  it  was  made  by  Michael  Tumage,  Jr.,  and  by  Jemima 
Tumage  during  the  lifetime  of  Michael  Tumage,  Sr.,  and 
hence  it  conveyed  only  the  inchoate  right  of  dower  of  said 
Jemima  Tumage  (under  the  later  decisions  she  could  convey 
her  right  to  admeasurement  of  dower,  but  not  a  right  to  the 
possession  of  the  land  imtil  dower  was  set  apart  to  her,  except 
by  a  deed  in  which  her  husband  joined,  Sell  v.  McAnaw,  138 
Mo.  267;  lb.  158  Mo.  1.  c.  469)  and  the  prospective  right 
Michael  Turnage,  Jr.,  had  in  the  land,  which  was  at  that  time 
owned  by  his  father;  and  further  that  if  the  deed  was 
made  by  Michael  Tumage,  Sr.,  it  was  void  because  Mich- 
ael Tumage,  Sr.,  was  at  the  date  of  the  deed  and  had 
been  for  more  than  eleven  years  prior  thereto,  an  insane  per- 
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soiiy  and  in  ward,  having  been  so  adjudged  and  placed  in  May, 
1852;  and  further  that  the  defendants'  father  had  been  in 
possession  of  the  land  more  than  twenty  years,  had  fenced  it, 
cultivated  it,  claimed  it  as  his  own,  and  none  of  the  heirs  of 
Jlichael  Turnage,  Sr.,  or  of  Jemima  Turnage  and  no  one  else, 
had  asserted  any  claim  to  it,  except  Michael  Turnage,  Jr.,  who 
at  the  date  of  the  commencement  of  this  suit  was  about  forty- 
Bix  years  old,  and  he  had  never  begun  any  action  to  recover  it. 
Michael  Turnage,  Sr.,  and  Jemima,  his  wife,  and  Crenshaw, 
the  justice  of  the  peace  who  took  the  acknowledgment,  are  all 
dead,  so  that  there  is  nothing  dehors  the  deed  itself  to  show 
who  the  Michael  "Tunage"  who  signed  the  deed  really  was. 

To  rebut  the  defendants'  contention  the  plaintiffs  claim 
that  the  proceedings  adjudging  Michael  Turnage,  Sr.,  insane 
find  placing  him  in  ward  were  void,  because,  ^rst,  the  record 
does  not  affirmatively  show  notice  to  him  of  that  proceeding ; 
andj  second,  because  the  application  for  the  inquiry  was  made 
in  August,  1842,  and  the  judgment  was  not  rendered  until 
May  4,  1852.  And  further,  that  the  defendants'  only  title  is 
derived  from  Jane  Rowland,  who  acquired  title  under  the  deed 
alleged  to  be  void,  and,  hence,  the  defendants  are  estopped 
to  assert  the  invalidity  of  that  deed. 

The  trial  court  evidently  took  this  view,  for  it  excluded 
the  proceedings  and  judgment  adjudging  Michael  Turnage, 
Sn,  insane  and  placing  him  in  ward,  and  instructed,  that  if 
the  identity  of  the  grantor  is  left  in  doubt  the  plaintiffs  could 
not  recover ;  that  there  is  no  presumption  that  Michael  Tum- 
age^  Sr.,  executed  the  deed  and  the  burden  of  proving  that  he 
did  so,  rested  upon  the  plaintiffs  and  unless  they  so  proved  the 
judgment  should  be  for  the  defendants  (there  was  no  such 
proof  adduced  or  pretended  to  be  adduced  in  this  case)  and 
fiirtlifir  that  if  Michael  Turnage,  Sr.,  adopted  the  suffix  "Sr." 
to  distinguish  himself  from  his  son,  Michael,  the  law  presumes 
that  the  deed  was  that  of  the  son  and  not  that  of  the  father 
and  that  before  the  plaintiffs  could  recover  it  devolved  upon 
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them  to  show  tliat  the  Michael  Tumage  who  executed  the  deed 
was  really  Michael  Tumage,  Sr.,  and  not  his  son  Michael. 
As  above  stated  there  was  no  attempt  made  to  overcome  the 
presumption  the  instruction  declared  the  law  drew  from  the 
omission  of  the  suffix  "Sr.,"  and  yet  after  so  declaring  and  in 
the  ahsence  of  any  such  proof  as  the  instruction  declared  was 
necessary,  the  court  found  for  the  plaintiffs. 


Instractions. 

The  instructions  given  were  all  wrong,  because,  first,  there 
was  no  evidence  that  Michael  Tumage,  the  father,  ever  adopted 
the  suffix  "Sr."  to  distinguish  himself  from  his  son,  Michael, 
and  therefore  there  was  no  hypothesis  for  the  instructions  to  rest 
upon  ;  second,  the  identity  of  name  is  prima  facie  evidence  of 
identity  of  person,  and  it  devolves  upon  him  who  denies  the 
identity  to  overcome  the  presumption.  [Long  v.  McDow,  87 
Mo.  197;  Hoyt  v.  Davis,  21  Mo.  App.  235.]  The  instme- 
tions  stated  the  converse  to  be  the  law.  Third,  the  additiop  or 
suffix  "Sr."'is  no  part  of  the  name  of  a  person.  [Neil  v. 
Dillon,  3  Mo.  59.]  "The  abbreviations  'Jr.'  and  'Sr.'  are 
no  part  of  the  name  proper."  [Ency.  of  Pleading  and  Pr. 
(Ed.  1895),  vol.  1,  pp.  46-47,  and  great  number  of  cases  cited 
in  note  3,  where  it  is  said :  "The  commonly  abbreviated  pre- 
fixes and  suffixes  are  not  considered  either  as  names  in  them- 
selves or  as  parts  of  names."]  But  as  these  instructions  were 
given  at  defendants'  request,  they  can  not  complain  of  the 
error. 


11. 

Deed,  and  Title,  and  constitutionality  of  statutes  dispens- 
ing with  notice  to  persons  in  inquests  as  to  their  sanity. 

The  deed  in  question,  prima  facie,  is  the  deed  of  Michael 
Tumage,  the  father,  and  it  devolved  upon  the  defendants  to 
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overcomo  this  presumption.  This  the  defendants  claim  to 
have  successfully  done  in  two  ways:  first,  by  recitals  of  the 
deed  itself,  and  by  the  acknowledgment;  and,  second,  by  show- 
ing tliat  at  the  time  it  was  executed  Michael  Turnage  was  in- 
saiie  and  in  ward,  and  therefore  the  deed  is  void,  and  being 
void  and  not  merely  voidable,  it  is  open  to  attack  in  this  col- 
lateral proceeding. 

The  gist  of  the  first  contention  is  found  in.  the  concluding 
words  of  the  deed :  "The  whole  of  the  above  described  tract 
of  land  is  not  conveyed  only  during  Jemima  Tunage  life  time 
Mich  111?]  part  is  forever  conveyed  to  Jane  Rowland  and  her 

1 1  bodderly  heirs,"  and  in  the  fact  that  the  acknowledgment  does 

not  describe  Jemima  as  the  wife  of  Michael,  and  it  is  not  in 
the  foiin  prescribed  by  sections  38  and  39  of  chapter  32,  pp. 
225-fi|  Eevised  Statutes  1845,  which  required  the  certificate 
to  show  that  the  married  woman  was  made  acquainted  with 
the  contents  of  the  conveyance,  and  that  she  acknowledged,  on 
an  examination,  apart  from  her  husband,  that  she  executed 

I  the  ?ame,  freely,  and  without  compulsion  or  undue  influence 

of  her  husband. 

But  if  all  this  be  conceded  it  would  not  be  'sufficient  tg 
overcome  the  presumption  that  it  was  the  deed  oif  Michael 
Tiimage,  the  father.  It  would  show  only  that  the  deed  was 
void  a  a  to  Jemima,  because  it  was  not  properly  acknowledged, 
hilt  it  would  remain  a  good  deed  as  to  Michael.  It  is  insisted, 
however^  that  as  Michael  owned  the  whole  estate,  the  recital, 
*'Tifi(?hael  part  is  forever  conveyed  to  Jane  Rowland,"  etc., 
would  not  have  been  used  if  it  was  Michael,  the  father,  who 
eKecnted  it,  and  the  term  "Michael  parf^  shows  it  was  the  son 
Michael,  who  executed  it.  The  whole  expression  must  be  read 
togotlier,  and  when  so  read  it  purports  to  convey  the  whole 
{met  during  the  life  of  Jemima  and  Michael's  part  forever; 
thu£  Ci}nveying  the  idea  that  Jemima  had  some  interest  in 
the  laud  as  distinguished  from  the  interest  of  her  husband. 
As  above  shown,  Jemima  had  only  an  inchoate  right  of  dower, 
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which  was  incapable  of  alienation,  except  by  a  deed  in  which 
her  husband  joined.  [Sell  v.  McAnaw,  supra.]  The  draughts- 
man of  the  deed  may  have  conceived  that  she  had  an  interest 
which  she  could  convey,  without  her  husband  joining  in  the 
deed,  and  therefore  he  distinguished  between  the  whole  estate 
in  which  husband  and  wife  had  an  interest,  and  the  part 
thereof  which  the  husband  could  convey  without  his  wife  join- 
ing in  the  deed.  This  is  just  as  reasonable  a  construction  to 
place  upon  the  words  employed,  as  that  contended  for  by  the 
defendants,  for  if  their  contention  be  correct,  the  wife  con- 
veyed nothing  and  the  son  conveyed  nothing — ^the  wife,  because 
the  conveyance  was  not  acknowledged  as  the  law  required,  and 
the  son,  because  he  had  no  interest  to  convey,  the  land  being 
his  father's,  and  he  being  still  alive.  This,  therefore,  is  not 
a  substantial  fact  sufficient  to  overcome  the  prima  facie  pre- 
sumption that  the  deed  was  made  by  Michael  Tumage,  ihe 
father.  All  the  parties  and  the  justice  of  the  peace  are  dead, 
the  original  deed  was  not  introduced,  because  not  found,  and 
a  certified  copy  only  was  in  evidence.  But  as  the  deed  was 
signed  by  a  mark  and  not  in  the  handwriting  of  the  grantors, 
it  is  not  easy  to  see  how  even  the  original  deed  could  show 
whether  it  was  the  father  or  son  who  signed  it  Especially 
as  the  evidence  does  not  show  that  either  one  of  them  could 
read  or  write. 

The  second  contention,  to-"vyit,  that  Michael,  the  father, 
was  insane  and  in  ward,  when  the  deed  was  made,  and  hence 
the  deed  is  void,  is  most  serious  and  worthy  of  consideration. 
The  plaintifTs'  contention  that  the  defendants  derive  title 
under  that  deed,  through  Jane  Rowland,  and  hence  are  estopped 
to  plead  that  the  deed  is  void,  is  untenable.  The  claim  pleaded 
m  the  answer  is  title  by  limitation.  The  evidence  they  in- 
ti^uced  was  to  support  this  claim.  Plaintiffs,  however,  have 
set  out  in  their  brief  three  deeds  from  Jane  Rowland  to  E. 
P-  TiflSn,  the  defendants'  ancestor.  The  abstract  of  the  rec- 
ord (and,  in  fact  the  complete  transcript  of  the  record)  does 
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not  show  that  any  such  deeds  were  introduced  in  evidence. 
But  if  they  had  been,  they  would  not  estop  the  defendants 
from  assniling  the  validity  of  the  deed:  first,  because  no  such 
estoppel  \vii3  pleaded;  second,  because  the  defendants  do  not 
claim  under  them,  but  by  limitation ;  and,  third,  if  they  were 
made  after  her  father's  death  (they  were  made  in  1872  and 
1S75,  and  there  is  some  doubt  whether  Michael  died  in  1869, 
IS 70,  1876  or  1877)  those  deeds  were  sufficient  to  convey 
Janets  interest  in  the  property  to  Tiffin,  and,  therefore,  if  the 
deed  of  llichael  and  Jemima  to  her  is  void,  Jane  owned  a 
tliird  Interest  in  the  land,  which  having  been  conveyed  by  her 
to  the  defendants'  ancestor,  cut  out  the  rights  of  the  plaintiffs, 
her  children. 

In  other  words,  the  plaintiffs  must  recover  upon  the 
strength  of  their  own  title  and  not  upon  the  weakness  of  the 
defendant §\  and  their  right  to  recover  depends  upon  the  valid- 
ity of  the  deed  in  question,  from  her  father  and  mother  con- 
veying a  life  estate  to  their  mother  with  a  remainder  in  fee 
to  them. 

The  pivotal  question  in  this  case  therefore  is,  was  that 
deed  void.  There  is  no  doubt  that  on  May  4,  1852,  Michael 
Turn  age  was  adjudged  insane,  and  placed  in  ward,  and  so 
remained  during  his  life.  The  deed  in  question  was  made 
on  Deeemkr  29,  1863,  more  than  eleven  years  after  such  ad- 
judication of  insanity. 

The  trial  court  excluded  the  record  of  such  adjudicaticm 
upon  the  ground  that  it  was  immaterial,  that  is,  it  adopted 
the  plaintiffs'  contention  that  the  defendants  claim  under 
that  deed  through  Jane  Rowland  and,  hence,  are  estopped  to 
daim  that  it  is  invalid,  but  as  shown,  that  is  untenable.  The 
plaintiffs  now  contend  further  that  that  adjudication  is  void, 
because  the  petition  therefor  was  filed  in  1842  and  the  adju- 
"lication  was  in  1852,  and  because  it  does  not  affirmatively 
appear  that  Michael  had  notice  of  the  inquiry  into  his  sanity 
which  resulted  in  that  adjudication.     The  fact  that  the  peti- 
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tion  to  declare  Michael  insane  was  pending  for  ten  years 
before  the  judgment  was  rendered  does  not  of  itself  invalidate 
the  judgment  Some  casefi  have  been  known  to  remain  pend- 
ing in  court  even  longer  than  ten  years.  Even  a  motion  for 
new  trial  was  pending  for  fourteen  years  (St  Francis  Mill 
Co.  V.  Sugg,  142  Mo.  364),  and  it  was  held  that  during  the 
pendency  thereof  the  case  was  in  the  breast  of  the  court. 
And  exceptions  to  a  referee's  report  were  pending  for  over 
six  years.  [Estes  v.  Fry,  166  Mo.  70.]  In  short,  the  court 
does  not  lose  jurisdiction  as  long  as  the  case  is  pending.  Hence, 
the  adjudication  in  question  is  not  invalid  because  the  peti- 
tion for  judgment  had  been  pending  in  court  for  ten  years. 

This  leaves  only  the  question  whether  the  adjudication 
was  void  because  the  record  does  not  affirmatively  show  that 
Michael  Tumage  was  notified  of  the  proceeding. 

At  tiie  date  of  the  petition,  in  1842,  the  statutes  (sec. 
2,  title  'insane  Persons,"  R.  S.  1835,  p.  323),  provided  that 
when  information  in  writing  was  given  to  the  county  court 
that  any  person  in  their  county  was  of  unsound  mind,  and 
praying  that  an  inquiry  be  had,  the  court,  if  satisfied  that 
there  was  good  cause  for  the  exercise  of  its  jurisdiction,  "shall 
cause  the  person  alleged  to  be  insane  to  be  brought  before 
such  court,  and  inquire  into  the  facts  by  jury." 

At  the  time* the  judgment  was  rendered,  in  1842,  this 
provision  had  been  changed  so  as  to  provide:  "In  proceed- 
ings under  this  act,  the  county  court  may,  in  its  discretion, 
cause  the  person  alleged  to  be  of  unsound  mind  to  be  brought 
hefore  the  court."  [R.  S.  1845,  chap.  85,  sec  3,  p.  593, 
title  "Insane  Persons."]  This  provision  was  re-enacted  by 
the  revision  of  1855  (R.  S.  1855,  chap.  81,  sec.  3,  p.  864) 
and  by  the  revision  of  1865  (G.  S.  1865,  chap.  40,  sec.  3,  p. 
235).  The  revision  of  1879,  provided:  *Tn  proceedings 
under  this  chapter,  the  alleged  insane  person  must  be  notified 
of  the  proceeding,  unless  the  probate  court  order  such  person 
to  be  brought  before  the  court,  or  spread  upon  its  record 
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of  the  proceedings  the  reason  why  such  notice  or  attendance 
was  i}ot  required."  [R.  S.  1879,  chap.  116,  sec.  5789,  p. 
1133.]  This  provision  was  carried  into  the  revision  of  1889 
(K.  S.  1880,  chap.  86,  sec.  5515),  and  is  the  same  in  the  re- 
vmon  of  1899.     [R  S.  1899,  chap.  39,  sec.  3652.] 

Tho  case  of  Dutcher  v.  Hill,  29  Mo.  271,  arose  under  the 
*itatiito  of  1855,  which  vested  the  court  with  a  discretion  to 
bring  in  the  alleged  insane  person,  and  the  court,  per  Scott, 
J*,  ^a'ul:  ^*Whether  this  provision  is  a  substitute  for  the 
iioric'C  and  was  designed  to  leave  it  to  the  discretion  of  the 
court  whether  the  alleged  lunatic  should  have  notice  and  should 
be  present  at  the  making  of  the  inquisition,  we  will  not  deter- 
mine, as  on  any  construction  of  the  statute  we  are  of  opinion 
ll»«t  it  should  appear  from  the  proceedings  why  the  notice  was 
not  given,  or  the  attendance  of  the  person  of  unsound  mind 
n'(|iurf:cl.  On  general  principles,  persons  should  have  notice 
of  prr-rcedings  in  courts  by  which  their  rights  are  to  be  af- 
fected, otherwise  those  proceedings  will  not  bind  them.  Judg- 
ments rendered  without  notice  are  not  binding.  If  the  irreg- 
ularity of  these  proceedings  had  been  questioned  in  a  direct 
pri  Jct  ( t]  ing,  no  doubt  it  would  have  been  corrected ;  but  after 
con^ii^liTable  examination  we  have  not  been  able  to  find  a  single 
QBBV  in  which  it  has  been  held  that  the  validity  of  a  sale  of 
the  Ininl  of  a  supposed  lunatic  made  by  hia  guardian  can  be 
attnclaxi  in  a  collateral  proceeding  on  the  ground  of  the  want 
of  notice  of  taking  the  inquisition  by  which  the  supposed 
lunntio  was  found  to  be  such.  The  cases  of  Willis  v.  Willis, 
12  Pa.  St.  159,  and  Bethea  v.  McLemon,  1  Iredell  523, 
on  tho  contrary,  maintain  that  the  want  of  such  notice  can 
not  l>f*  tnken  advantage  of  in  a  collateral  action.** 

Tlie  case  of  In  re  Marquis,  85  Mo.  615,  arose  under  the 
revisi*^n  of  1879.  There  was  no  notice  to  the  person  alleged 
to  he  nf  unsound  mind,  but  the  court  spread  upon  the  records 
till?  nrder:  "Xow,  at  this  day,  comes  Lafayette  Marquis  and 
filcF   information  tliat  Washington  Marquis  is  a  person  of 
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xmsound  mind,  and  upon  proof  that  he  is  not  in  condition  of 
mind  and  body  to  be  brought  into  court,  it  is  ordered  that  he 
be  not  brought  into  court/'  Upon  this  an  ex  parte  trial  "was 
had  and  he  was  adjudged  insane  and  was  placed  in  ward. 
The  thus  adjudged  insane  man  found  out  that  he  had  been 
adjudged  civilUer  mortuus,  and  at  the  next  term  of  court  he 
appeared  and  moved  to  set  aside  the  judgment  on  the  ground 
that  he  had  not  been  notified  and  that  he  was  not  insane.  The 
court  sustained  the  motion  and  set  aside  the  judgment  There- 
upon the  guardian  appealed,  and  argued  that  as  the  term 
of  court  at  which  the  judginent  was  rendered  had  lapsed 
before  the  motion  to  set  aside  the  judgment  was  filed 
the  court  was  without  jurisdiction  to  set  the  judgment 
aside.  This  court  held,  however,  that  the  proceedings  were 
still  in  fieri,  and  hence  the  court  had  power  to  correct  ^'irregu- 
larities" in  the  judgment,  and  that  the  statement  in  the  order 
that  was  spread  upon  the  records  that  the  alleged  insane  person 
was  not  in  condition  of  mind  and  body  to  be  brought  into  court, 
was  not  a  sufficient  reason  for  not  giving  him  notice,  although 
it  might  be  sufficient  reason  for  not  bringing  him  into  court. 
So,  for  the  "irregularities"  of  not  giving  him  notice,  the  con- 
viction of  insanity  was  set  aside. 

Crow  V.  Meyersieck,  88  Mo.  411,-  also  arose  under  the 
revision  of  1879.  It  was  an  action  for  damages  for  depriving 
the  plaintiff  of  his  liberty  and  property,  by  confining  him  in 
an  insane  asylum  and  selling  his  personal  property.  The  an- 
swer of  the  defendant  was  a  judgment  of  the  probate  court 
adjudging  the  plaintiff  insane  and  appointing  defendant  his 
guardian.  The  reply  was,  the  judgment  of  the  probate  court 
was  void  for  want  of  jurisdiction  over  the  person  of  the  plain- 
tiff. The  record  of  the  probate  court  recited  that  "due  notice 
of  the  application  for  an  inquiry  into  the  mental  condition 
of  the  appellant  [plaintiff]  had  been  given  and  the  appear- 
ance of  the  parties,"  etc.  The  plaintiff,  however,  proved  that 
the  notice  was  served  on  him  June  13,  1881,  and  stated  that 
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the  inquiry  would  be  held  on  January  21,  1881.  In  fact  the 
hearing  was  had  and  the  judgment  entered  on  June  13,  1881. 
The  court  held  that  the  recital  of  notice  in  the  judgment,  while 
ordinarily  sufficient,  -was  in  this  case  insuflScient,  because  the 
notice  itself  contradicted  the  recital,  and  that  such  notice 
"corresponds  to  the  summons  in  ordinary  actions,  and  like  the 
latter,  forms  a  part  of  the  record  proper."  But  it  was  further 
held  that  as  the  judgment  recited  the  appearance  of  the  par- 
ties, it  cured  the  failure  to  give  notice  and  made  the  judgment 
voidable  only,  and  not  void,  and  hence  the  judgment  of  non- 
suit w^as  affirmed. 

Coleman  v.  Farrar,  112  Mo.  54,  was  a  controversy  be- 
tween the  guardian  and  the  administrator  of  one  Ashby.  It 
appeared  that  "without  notice  to  said  Ashby,  and  without 
bringing  him  before  the  court,  for  the  reason  that  he  was  a 
raving  maniac  at  the  time,  an  inquiry  was  had  before  a  jury'* 
and  Ashby  was  adjudged  insane  and  his  father-in-law  was 
appointed  his  guardian.  "After  the  inquiry  Ashby  was  taken 
to  the  asylum,  where  he  remained  but  a  short  time,  and  upon 
being  discharged  he  returned  home  and  resumed  control  of 
his  business."  The  guardian  never  qualified  or  entered  upon 
his  duties.  Ashby  killed  his  father-in-law  and  the  plaintiff 
was  appointed  his  guardian,  and  qualified.  In  the  meantime 
Ashby  had  contracted  debts,  which  the  guardian  paid.  Then 
Ashby  died  and  the  defendant  was  appointed  as  his  administra- 
tor. The  administrator  claimed  that  the  guardian  should  not 
be  allowed  credit  for  such  payments,  as  they  were  upon  con- 
tracts that  were  void.  The  credits  were  disallowed.  A^^i^^iig 
other  points  that  the  guardian  seems  to  have  raised  was  that 
the  appointment  was  void,  presumably  though  not  expressly 
so  stated,  for  want  of  notice.  At  any  rate  it  was  held  that  as 
the  guardian  accepted  appointment  under  that  judgment  he 
was  estopped  to  deny  its  validity.  This  is  all  that  case  decides 
that  is  material  to  the  case  at  bar. 

Bell  V.  Brinkmann,  123  Mo.  270,  was  an  action  m  eject- 
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ment  to  recover  property  acquired  by  defendant  through  a 
gale  in  a  partition  suit  The  plaintiff  was  made  a  party  to 
the  partition  suit  but  was  not  served  either  personally  or  by 
pubh'cation.  The  record  recited  that  the  parties  appeared, 
however.  It  was  held  that  such  a  recital  was  jiot  conclusive 
evidence  that  the  plaintiff  appeared,  and  hence  he  was  not 
bound  by  the  judgment  in  partition.  Crow  v.  Meyersieck, 
88  Mo.  411,  wherein  such  a  recital  was  held  to  cure  want  of 
notice,  was  referred  to,  and  of  that  case  it  was  said  (1,  c.  278)  : 
'It  is  also  to  be  remembered  that  in  that  proceeding  the  law 
requires  that  ^the  alleged  insane  person  must  be  notified 
of  the  proceeding,  unless  the  probate  court  order  such  person 
to  be  brought  before  the  court,  or  spread  upon  the  record  of 
its  proceedings  the  reason  why  such  notice  or  attendance  was 
not  required.'  •  2  E.  S.  1889,  sec.  5515.  So  that  a  recital 
of  appearance  in  such  a  case  has  a  special  probative  force  not 
analogous  to  a  general  recital  in  an  ordinary  proceeding." 

Kiehne  v.  Wessell,  53  Mo.  App.  667,  was  a  suit  on  a 
promissory  note.  The  guardian  of  the  defendant  pleaded  that 
the  note  was  void  because  the  maker  was  in  ward  when  it  was 
executed,  and  offered  the  record  adjudging  him  insane  and 
placing  him  in  ward  in  evidence.  The  trial  court  held  the 
judgment  conclusive  and  excluded  testimony  offered  by  the 
plaintiff  to  rebut  the  insanity.  The  record  showed  such  adju- 
dication. "It  did  not  appear  by  this  record  that  the  inquiry 
of  lunacy  was  had  before  a  jury,  or  that  the  defendant  was 
notified  thereof,  or  that  he  was  present  in  court.  Nor  did 
the  record  show  why  such  notice  or  attendance  was  not  re- 
quired." The  St.  Louis  Court  of  Appeals  said:  "The  ob- 
jections as  to  notice  were  sufficient  to  show  that  the  proceed- 
ings were  irregular,  and  the  inquiry  could  have  been  vacated 
for  that  reason  by  the  alleged  lunatic.  [Dutcher  v.  Hill,  29 
Mo.  271 ;  In  re  Marquis,  85  Mo.  615 ;  Crow  v.  Meyersieck, 
^8  ilo.  411.]  The  fact,  however,  that  the  inquiry  was  held 
V  the  court  and  not  by  a  jury,  rendered  the  proceeding  coram 
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non  judice  and  void."  So  it  was  held  error  to  admit 
the  record.  But  thia  error  was  also  held  to  be  harmless  be- 
cause another  record  was  introduced  in  evidence  showing  that 
afterwards  an  inquiry  as  to  whether  the  lunatic  had  Trained 
hia  sanity  resulted  in  a  verdict  that  he  was  insane,  and  this 
record  was  hold  '^sufficient  to  establish  an  adjudication  of 
lunacy."  Thus  a  void  judgment  was  given  full  effect  by  a 
later  adjiidicatian  that  the  person  "is  insane,"  and  the  acts  of 
the  perscrn  in  the  interim  between  the  two  inquiries  and  judg- 
ments were  held  to  be  void. 

These  ca^es  are  collated  and  reviewed  to  show  that  in  no 
instance  reported  in  any  of  the  cases  that  have  come  before 
this  court,  has  the  alleged  lunatic  been  notified  of  the  pro- 
ceedings hiid  to  adjudge  him  insane,  except  in  Crow  v.  Myer- 
eiecky  supra,  and  there  the  notice  was  held  to  be  no  notice  at 
alh  The  failure  to  give  such  notice  is  called  a  simple  "irregu- 
larity," which  entitled  the  lunatic  to  have  the  adjudication  set 
aside  ^i  any  time,  the  proceeding  being  always  in  fieri,  but  not 
^^ufficient  to  vitiate  the  judgment  or  subject  it  to  collateral 
Rttiick.  Yet  all  the  time  it  has  been  said  that  a  judgment  ren- 
dered without  notice  to  the  person  against  whom  it  was  ren- 
dered is  void— not  merely  voidable.  It  has  also  been  held 
that  a  recital  in  such  a  judgment  that  "the  parties  appeared" 
is  conclusive,  xmless  the  attempted  notice,  which  is  held  to 
have  the  force  of  a  summons  and  is  therefore  a  part  of  the 
record,  shows  he  was  not  notified  or  summoned,  while  such  a 
recital  in  a  judgment  against  a  sane  person  is  held  not  to  be 
conclusive.  It  has  also  been  held  that  an  order  spread  upon 
the  records  that  tlie  alleged  lunatic  was  not  in  a  condition  of 
mind  or  body  to  he  brought  into  court,  did  not  justify  or  ex- 
cuse a  failure  to  give  him  notice,  when  the  alleged  lunatic 
himself  made  the  objection,  and  all  of  these  rulings  have  been 
based  upon  the  assumption  that  the  statutes  authorized  such 
proceedings  and  that  such  statutes  were  constitutional. 

It  must  also  be  home  in  mind  tliat  the  statutes  of  1835 
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required  notice,  that  is,  required  the  person  to  be  brought  into 
court  The  statutes  of  1845  said  nothing  about  notice  but 
vested  a  discretion  in  the  court  to  order  the  alleged  lunatic  to 
be  '1)rought  before  the  court"  pr  not,  and  euch  was  the  statu- 
tory provision  until  1879,  when  the  law  was  changed  so  as  to 
require  such  a  notice,  "unless  the  probate  court  order  such 
person  to  be  brought  before  the  court,  or  spread  upon  its  record 
of  the  proceedings  the  reason  why  such  notice  or  attendance 
was  not  required."  And  this  has  been  the  provision  of  the 
statutes  ever  since. 

In  none  of  these  cases  has  the  constitutionality  of  the 
statute  been  questioned.  This  is  most  surprising  in  view  of 
the  fact  that  section  9  of  article  13  of  the  Constitution  of  1820, 
provided  that,  ^T^n  all  criminal  prosecutions,  the  accused  has 
the  right  to  be  heard  by  himself  or  his  counsel ;  to  demand  the 
nature  and  cause  of  the  accusation ;  to  have  compulsory  process 
for  witnesses  in  his  favor ;  to  meet  the  witnesses  against  him 
face  to  face,  and,  in  prosecutions  or  presentment  or  indict- 
ment, to  a  speedy  trial  by  an  impartial  jury  of  the  vicinage ; 
that  the  accused  can  not  be  compelled  to  give  evidence  himself, 
nor  he  deprived  of  life,  liberty,  or  property,  but  by  the  judg- 
ment of  his  peers  or  the  law  of  the  land." 

The  Constitution  of  1865  contained  the  same  provision, 
section  18,  article  1. 

The  Constitution  of  1876  divided  up  these  provisions  into 
three  sections.  Section  22  of  article  2,  contains  all  of  the 
provision  down  to  a  trial  by  a  jury,  substituting  the  word 
"county"  for  the  word  "vicinage."  Section  23  contains  the 
provision,  "that  the  accused  can  not  be  compelled  to  testify 
against  himself,"  adding  "in  a  criminal  case,"  and  then  adds 
snlrstantially  the  provisions  of  section  19  of  article  1  of  the 
Constitution  of  1865.  And  section  30,  article  2,  Constitu- 
tion 1875,  is:  "No  person  shall  be  deprived  of  Ife,  liberty  or 
property  without  due  process  of  law."     This  is  the  same  as  the 
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last  provision  of  section  9,  article  13,  Constitution  1820,  and 
section  18,  article  1,  Constitution  1865,  except  that  it  reads, 
"without  due  process  of  law,"  while  the  former  constitutions 
read,  "but  by  the  judgment  of  his  peers,  or  the  law  of  the 
land." 

Conceding  that  until  the  adoption  of  the  Constitution  of 
1875  this  provision  only  related  to  criminal  proceedings, 
which  would  be  a  surprising  construction  to  the  f  ramers  of  the 
Constitutions  of  1820  and  1865,  and  that  for  the  first  time  by 
the  Constitution  of  1875  the  provision  was  extended  so  as  to 
cover  civil  as  well  as  criminal  proceedings,  it  is  remarkable 
that  the  constitutionality  of  the  statute  which  allows  a  person 
to  be  adjudged  a  lunatic,  deprived  of  liberty  and  his  property, 
without  notice,  should  not  have  been  questioned.  Some  of  the 
cases  cited  show  clearly  that  the  judges  writing  the  opinions 
had  such  an  idea  lurking  in  their  minds  and  stniggling  for 
expression.  This  is  particularly  true  as  to  the  case  of  In  re 
Marquis,  85  Mo.  1.  c.  618,  where  Norton,  J.,  said  that  while 
the  order  reciting  that  the  alleged  lunatic  was  not  brought  into 
court  because  he  was  not  in  condition  of  body  or  mind  to  be 
brought  into  court,  was  sufficient  reason  for  not  bringing  his 
body  into  court,  it  was  no  excuse  for  not  giving  him  notice. 

In  Jones  v.  Yore,  142  Mo.  38,  an  allowance  of  fees  to  a 
guardian  ad  litem,  without  notice  to  the  minor,  was  held  to 
violate  section  30  of  article  2,  Constitution  1875,  and  to  be 
without  due  process  of  law."  In  that  case  Burgess,  J.,  said : 
"  *Due  process  of  law'  and  ^aw  of  the  land'  are  synonymous 
terms,  and  mean  the  same.  There  are  many  definitions  of 
Mue  process  of  law,'  which,  while  differing  in  the  language 
used,  do  not  differ  in  their  scope  and  meaning.  ^The  better 
and  larger  definition  of  due  process  of  law,'  says  Chancellor 
Kent  (2  Kent's  Com.,  13),  'is  that  it  means  law  in  the  regu- 
lar course  of  administration  through  courts  of  justice.'  In 
Bertholf  v.  O'Reilly,  74  K  Y.  519,  it  was  said :  'In  judicial 
proceedings,  due  process  of  law  requires  notice,  hearing  and 
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judgment/  See>  also,  People  ex  rel.  Witherbee  v.  Supervisors, 
70  X  Y.  228.  Mr.  Justice  Cooley,  in  his  work  on  Consti- 
tutional Limitations  (6  Ed.),  p.  491,  says:  ^Individual  citi- 
zens require  protection  against  judicial  action  as  well  as  against 
legislative ;  and  perhaps  the  question,  what  constitutes  due  pro- 
cess of  law  ?  arises  as  often  when  judicial  action  is  in  question 

as  in  any  other  cases The  proceedings  in  any  court  are 

void  if  it  wants  jurisdiction  of  the  case  in  which  it  has  as- 
sumed to  act  Jurisdiction  is,  first,  of  the  subject-matter,  and, 
second,  of  the  person  whose  rights  are  to  be  passed  upon.  A 
court  has  jurisdiction  of  any  subject-matter  if,  by  the  law  of 
its  organization,  it  has  authority  to  take  cognizance  of,  try 
and  determine  cases  of  that  description.  If  it  assumes  to  act 
in  a  case  over  which  the  law  does  not  give  it  authority,  the 
proceeding  and  judgment  will  be  altogether  void,  and  rights  and 
property  can  not  bo  divested  by  means  of  them.  The  same 
author  says,  page  431 :  Terhaps  no  definition  is  more  often 
quoted  than  that  given  by  Mr.  Webster  in  the  Dartmouth  Col- 
lege case'  (4  Wheat.  618)  :  "By  'the  law  of  the  land'  is  most 
clearly  meant  the  general  law;  a  law  which  hears  before  it 
condemns;  which  proceeds  upon  inquiry  and  renders  judgment 
only  after  trial.  The  meaning  is  that  every  citizen  shall  hold 
his  life,  liberty,  property  and  immunities,  under  the  protec- 
tion of  the  general  rules  which  govern  society." '  Clark  v, 
Mitchell,  64  Mo.  564." 

In  State  v.  Julow,  129  Mo.  1.  c.  174,  Shekwood,  J.,  said : 
*The  Haw  of  the  land'  and  Mue  process  of  law*  are  the  legal 
equiralents  of  each  other.  Touching  this  topic,  a  distin- 
guished jurist  observes :  Terhaps  no  definition  is  more  often 
quoted  than  that  given  by  Mr.  Webster  in  the  Dartmouth  Col- 
lege case :  "By  the  law  of  the  land  is  most  clearly  intended 
the  general  law ;  a  law  which  hears  before  it  condemns ;  which 
proceeds  upon  inquiry,  and  renders  judgment  only  after  a 
trial.  The  meaning  is  that  every  citizen  shall  hold  his  life, 
liberty,  property,  and  immunities,  under  the  general  rules 
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which  govern  society.  Everything  which  may  p^ss  under  the 
form  of  an  enactment  is  not  therefore  to  be  considered  the  law 
of  the  land." '     Cooley,  Const.  Lim.  (6  Ed.)  431." 

In  Hennig  v.  Staed,  138  Mo.  1.  c.  434,  Macfari.ai?^, 
J.,  said :  "Undoubtedly,  no  one  can  be  deprived  of  his  prop- 
erty without  an  opportunity  to  lie  heard.  This  principle  is 
fundamental,  and  the  declaration  in  the  Constitution  to  that 
effect  is  a  mere  authoritative  recognition  of  it.  Taking  the 
property  of  an  employer  to  pay  the  claims  of  his  employees 
upon  their  mere  sworn  statement,  without  notice  and  without 
giving  him  an  opportunity  to  contest  their  correctness,  would 
certainly  be  taking  his  property  without  due  process."  ' 

'TDue  process  of  law"  implies  and  requires  notice.  And 
any  enactment  which  authorizes  a  person  to  be  deprived  of  life, 
liberty,  or  property  without  notice  and  an  opportunity  to  be 
heard,  though  passed  in  the  form  of  an  enactment  is  not  due 
process  of  law  or  the  law  of  the  land.  [State  v.  Loomis,  115 
Mo.  1.  c.  312,  313;  Roth  v.  Gabbert,  123  Mo.  1.  c.  29.] 

The  most  illustrative  case  bearing  upon  the  injustice  that 
may  be  done  by  a  judicial  proceeding,  without  notice,  is  that 
of  Scott  V.  McNeal,  154  U.  S.  34.  That  was  a  suit  in  eject- 
ment. The  facts  showed  that  in  March,  1881,  the  plaintiff 
mysteriously  disappeared  and  nothing  was  heard  of  him  and 
he  was  believed  to  be  dead  until  July,  1891,  when  he  returned. 
In  1888,  on  the  presumption  that  he  was  dead,  letters  of  ad- 
ministration were  granted,  and  his  estate  was  administered 
upon  and  the  land  in  question  sold.  When  he  returned  he 
sued  the  purchaser  for  the  land  The  courts  of  the  State  of 
Washington  held  that  the  proceedings  in  administration  were 
conclusive — that  he  was  dead — and  directed  a  verdict  for  the 
defendant  The  plaintiff  took  the  case  to  the  Supreme  Court 
of  the  United  States,  where  the  judgment  below  was  reversed. 
Mr.  Justice  Gray  delivered  the  opinion  of  the  court  and,  inter 
alia,  said:  ''The  Fourteenth  Article  of  Amendment  of  the 
Constitution  of  the  United  States,  after  other  provisions  which 
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do  not  touch  this  case,  ordains,  'nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property  "without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.'  These  prohibitions  extend  to  all  acts  of 
the  State,  whether  through  its  legislative,  its  executive,  or  its 
judicial  authorities.  [Virginia  v.  Eivee,  100  U.  S.  313,  318, 
319;  Ex  parte  Virginia,  100  U.  S.  339,  346;  Neal  v.  Dela- 
ware, 103  TJ.  S.  370,  397.]  And  the  first  one,  as  said  by  Chief 
Justice  Waite,  in  United  States  v.  Cruikshank,  92  U.  S.  542, 
554,  repeating  the  words  of  Mr.  Justice  Johnson,  in  Bank  of 
Columbia  v.  Okely,  4  Wheat.  235,  244,  was  intended  %  secure 
the  individual  from  the  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established  principles  of  pri- 
vate rights  and  distributive  justice.'  Upon  a  writ  of  error  to 
review  the  judgment  of  the  highest  court  of  a  State  upon  the 
ground  that  the  judgment  was  against  a  right  claimed  under 
the  Constitution  of  the  United  States,  this  court  is  no  more 
bound  by  that  court's  construction  of  a  statute  of  the  Terri- 
tory, or  of  the  State,  when  the  question  is  whether  the  statute 
provided  for  the  notice  required  to  constitute  due  process  of 
law,  than  when  the  question  is  whether  the  statute  created  a 
contract  which  has  been  impaired  by  a  subsequent  law  of  the 
State,  or  whether  the  original  liability  created  by  the  statute 
was  such  that  a  judgment  upon  it  has  not  been  given  due  faith 
and  credit  in  the  courts  of  another  State.  In  every  such  case, 
tliis  court  must  decide  for  itself  the  true  construction  of  the 
statute.  [Huntington  v.  Attrill,  146  U.  S.  657,  683,  684 ; 
Mobile  &  Ohio  Kailroad  v.  Tennessee,  153  U.  S.  486,  492- 
495.]  Xo  judgment  of  a  court  is  due  process  of  law,  if  ren- 
dered without  jurisdiction  in  the  court,  or  without  notice  to 
the  party.  The  words  'due  process  of  law,'  when  applied  to 
judicial  proceedings,  as  was  said  by  Mr.  Justice  Field^  speak- 
ing for  this  court,  %ean  a  course  of  legal  proceedings  accord- 
ing to  those  rules  and  principles  which  have  been  established 
in  our  system  of  jurisprudence  for  the  protection  and  enforce- 
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ment  of  private  rights.  To  give  such  proceedings  any  validity, 
there  tnuat  be  a  tribunal  competent  by  its  Constitution — that  is, 
by  the  law  of  its  creation — ^to  pass  upon  the  subject-matter  of 
the  suit;  and,  if  that  involves  merely  a  determination  of  the 
personal  liability  of  the  defendant,  he  must  be  brought  within 
its  jurisdiction  by  service  of  process  within  the  State,  or  his 
voluntary  appearance.'  [Pennoyer  v.  Neff,  95  TJ.  S.  714, 
ii»  733.]     Even  a  judgment  in  proceedings  strictly  in  rem  binds 

only  those  who  could  have  made  themselves  parties  to  the  pro- 

I  cet^dingSj  and  who  had  notice,  either  actually,  or  by  the  thing 

condemned  being  first  seized  into  the  custody  of  the  court. 

I  [The  Ifary,  9  Cranch,  126,  144;  HoUingsworth  v.  Barbour, 

I  4  Pet.  466,  476 ;  Pennoyer  v.  Neff,  95  U.  S.  714,  727.]   And 

■^  siicli  a  judgment  is  wholly  void,  if  a  fact  essential  to  the  juris- 

diction of  the  court  did  not  exist." 

I  It  only  remains  to  apply  these  principles  to  the  statute 

and  the  case  at  bar.  The  statute  of  1845  is  silent  as  to  notice 
and  only  gave  the  court  a  discretion  as  to  requiring  the  body 
of  the  alleged  limatic  to  be  brought  into  court,  which  was  held 
in  the  case  of  In  re  Marquis,  supra,  not  to  dispense  with 
notice.  The  statute  of  1879  requires  notice  unless  the  person 
is  brought  into  court  or  a  reason  for  not  notifying  him  or  for 
not  bringing  his  body  into  court  is  spread  upon  the  records  of 
the  proceedings. 

It  is  too  clear  for  argument  that  this  qualification  and 
^  attempted  authority  for  depriving  the  accused  of  his  liberty 

1^  or  property  without  notice  violates  both  the  State  and  Federal 

Constitutions,  and  does  not  constitute  "due  process  of  law.*' 

But  one  reason  can  be  suggested  for  not  serving  the  per- 
son to  be  tried  with  notice,  and  that  is,  that  as  he  is  insane,  a 
notice  to  him  would  be  useless  and  meaningless.  This  argu- 
ment begs  the  question ;  for  the  issue  to  be  tried  is  whether  he 
is  insane  or  not,  and  to  fail  to  give  him  notice,  for  this  reason, 
m  to  forestall  the  very  purpose  of  the  inquest.  But  even  if  he 
be  a  raving  maniac,  he  can  appear  by  attorney  or  through  his 
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friends,  and  see  that  a  proper  person  is  appointed  guardian  or 
that  a  proper  care  is  given  to  his  property  and  to  his  person. 
In  addition,  what  if  the  person  was  not  really  insane  at  all, 
and  without  notice  was  adjudged  insane  and  confined  in  an 
asylum  and  the  management  of  his  property  given  to  another  ? 
In  such  contingency  the  propriety  of  notice  would  be  manifest, 
and  if  given  would  defeat  the  recovery  of  a  judgment  It  will 
not  do  to  say  that  in  the  fifty-seven  years  that  these  provisions, 
not  requiring  notice,  have  been  on  the  statute  books  no  instance 
is  recorded  of  any  sane  person  being  so  adjudged  and  deprived 
of  his  liberty  or  property,  and  that  instances  of  such  outrages 
are  found  only  in  highly-colored  and  improbable  stories  in 
works  of  fiction.  Tor  the  Marquis  case  is  an  instance  in  our 
own  reports  where  a  citizen  was  so  adjudged  insane,  without 
notice,  and  at  the  very  next  term  of  court  appeared  and  proved 
that  he  was  not  and  never  was  insane.  But  however  the  past 
experience  may  have  been,  the  fact  remains  that  the  possibility 
of  such  an  outrage  being  perpetrated  is  afforded  by  the  statu- 
tory provisions  referred  to,  and  it  is  the  duty  of  the  courts, 
whenever  the  question  arises,  to  prevent  the  happening  of  such 
a  wrong,  by  declaring  those  provisions  to  be  unconstitutional. 
In  the  case  at  bar,  the  record  of  the  county  court  adjudg- 
ing Michael  Tumage  insane  and  placing  him  in  ward  in  May, 
1852,  not  only  wholly  fails  to  show  that  he  was  notified  in  any 
way  of  that  proceeding,  and  that  no  reason  was  spread  on  the 
record  for  not  bringing  his  body  before  the  court,  but  it  also 
wholly  fails  to  show  that  after  qualifying,  the  guardian  did 
anything  whatever.  The  evidence  shows  that  the  so  adjudged 
lunatic  continued  to  enjoy  his  liberty,  to  come  and  go  without 
let  or  hindrance,  and  to  use  and  cultivate  his  property.  In 
short,  there  is  not  a  word  of  evidence,  record  or  parol,  to  show 
that  he  ever  knew  he  had  been  adjudged  legally  dead,  during 
the  eighteen  or  more  years  that  he  lived  after  the  judgment  of 
insanity  was  entered  against  him.  It  would  be  a  travesty 
upon  justice,  worthy  to  be  dramatized,  to  hold  that  a  sane  man 
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is  entitled  to  notice  before  his  liberty  or  property  can  be  taken 
from  him,  but  that  this  caa  be  done  in  a  probate  court  in  a  pro- 
ceeding to  declare  the  person^  so  to  be  treated,  to  be  insane^  or 
to  declare  that  the  protection  of  the  Constitution  docs  not  ex- 
tend to  a  person  who  is  charged  to  be  insane,  and  that  upon 
such  an  ex  parte  chai-ge,  in  an  ex  parte  proceedings  his  liberty 
and  proportv  can  be  taken  away  from  him. 

The  judgment  of  the  county  court  offered  in  evidence  in 
this  ease  was  absolutely  void  and  was  properly  excluded.  The 
evidence  offered  by  the  defendants,  to  show  that  the  deed  to 
Jane  Rowland  was  voidable  because  Michael  Tnmage  was 
insane,  althoiigh  not  in  ward^  was  also  properly  excluded, 
because  the  defendants  neither  raised  nor  had  any  right  to  raiae 
such  an  isnne, 

It  follows  that  the  deed  to  Jane  Rowland  vested  a  life 
estate  in  her  and  a  remainder  in  fee  in  the  plaintiils,  the  heirs 
of  her  body,  and  that  the  plaintiffs'  right  to  the  possession  and 
right  of  action  did  not  accrue  nntil  her  death  in  February, 
1897j  and  as  this  action  was  begun  on  the  seventeenth  of  Octo- 
ber, 1898,  their  cause  of  action  is  not  barred  by  limitation. 
[Hall  V.  French,  165  Mo.  430.]  It  also  follows  that  the  defend- 
ants have  not  acquired  title  by  limitation. 

For  tliese  reasons  the  judgment  of  the  circuit  court  ia 
ftfiSrmed.     All  concur. 
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BURNHAM  et  al.,  Appellants,  v.  BOYD  et  al. 
Division  One,  February  19,  1902. 

1.  Fraadolent  Conveyance:  setting  aside:  pleading.  In  a  suit  in 
equity  to  set  aside  a  deed  on  the  ground  of  fraud,  it  is  not  sufficient 
to  allege  that  the  deed  was  fraudulent,  or  that  it  was  for  the  purpose 
of  hindering  and  delaying  creditors,  or  that  it  was  suffered  to  be  used 
for  that  purpose.  Unless  such  characterization  is  accompanied  by  a 
statement  of  facts  constituting  the  fraud,  the  pleading  amounts  to 
nothing. 

2.    :     PREFERRED    CREDITORS:     KNOWLEDGE    OP    UNRECORDED    DEED. 

Knowledge  by  a  preferred  creditor  that  an  indorser  of  the  firm's  notes 
was  secured  by  an  unrecorded  mortgage  on  the  lands  of  a  member  of 
the  firm,  does  not  make  fraudulent  a  deed  of  trust  conveying  the  lands 
to  such  preferred  creditor  as  security  for  his  debt,  the  security  not 
being  out  of  proportion  to  the  amount  of  the  debt  due  him. 

3.  :  •  EXTENSIONS  OF  NOTES:  DELAY.    An  agreement  in 


writing  with  the  mortgagor  to  extend  for  two  years  the  time  of  pay- 
ment of  the  notes  secured  by  the  deed  of  trust  to  the  preferred  creditor 
on  the  farm  of  a  member  of  the  firm,  on  conditions  that  the  interest 
be  promptly  paid  and  the  improvements  be  kept  up,  being  supported 
by  no  new  consideration,  did  not  prevent  other  creditors  from  paying 
off  the  notes  and  being  subrogated  to  the  right  of  the  preferred  cred- 
itor, and  was  no  such  **delay"  as  the  statute  contemplates. 

4.  :  ;  RECORDING  AT  NIGHT.    The  execution  of  a  deed  of 

preference  at  one  o'clock  Monday  morning  and  the  arousing  of  the  re- 
corder at  four  in  order  that  the  same  might  be  filed  for  record,  un- 
accompanied by  any  other  facts  indicating  fraud,  do  not  justify  the 
setting  of  the  deed  aside. 

Appeal  from  Greene  Circuit  Court. — Hon.  Jos,  T.  Neville, 

Judge. 

APPIBMBD. 

Ellis,  Cook  <&  Ellis,  and  Karnes,  New,  Hall  &  Krauthoff 
for  appellants., 
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Bumham  v.  Boyd. 

(1)  J.  J.  Sitton's  agreement  with  Boyd  &  Company  to 
teep  deeds  to  him  off  record,  was  fraudulent  as  against  plain- 
tiffs, and  the  bank's  deeds  of  trust  on  realty  were  connected 
therewith,  grew  out  thereof,  and  were  tainted  with  said  fraud. 
Buck  w  Bank,  128  Mo.  141 ;  Hafner  v.  Irwin,  23  N.  Car. 
4130;  Meding  v.  Eoe,  30  Atl.  587;  Decourcey  v.  Little,  19  :N^. 
X  Eq.  115;  Bank  v.  Doran,  109  Mo.  40;  Blennerhassett  v. 
Shenuan,  105  U.  S.  100;  Cluett  v.  Brown,  2  Ohio  266;  In  re 
Fund  (Ohio),  Prob.  R  281;  Jewett  v.  Sundback,  5  S.  Dak. 
Ill,  58  N.  W.  20;  Paper  Co.  v.  Press  Co.,  67  Wis.  101,  30 
N,  W.  298.  (2)  The  agreement  for  extensions  of  the  notes 
secured  by  the  deeds  of  trust  to  Massey  had  the  effect  of  hin- 
dering and  delaying  creditors.  The  effect  of  that  agreement 
was  to  tie  up  the  real  estate  conveyed  by  tte  deeds  of  trust  for 
two  years.  During  that  time  the  creditors  of  Boyd  &  Com- 
pany could  do  nothing.  They  could  not  redeem  the  property 
for  tfie  deeds  of  trust  The  legal  effect  of  the  deeds 
of  trust  was  to  hinder  and  delay  said  creditors.  14 
Ency-  of  Law  (2  Ed.),  392,  408;  Burgert  v.  Borchert,  59 
Mo.  80;  Raiboad  v.  Shirley,  24  S.  W.  809;  Crow  v.  Beards- 
ley,  68  Mo.  435 ;  Dougherty  v.  Cooper,  77  Mo.  528 ;  State  v. 
Nauert,  2  Mo.  App.  295 ;  Bigelow  v.  Stringer,  40  Mo.  195 ; 
Bank  v.  Martin,  96  Tenn.  3,  33  S.  W.  565;  Woodburn  v. 
Mosher,  9  Barb.  (N.  Y.)  255. 

Benj,  U.  Massey  for  respondents. 

(1)  "No  rule  of  equity  pleading  is  better  settled  than 
that  wMch  declares  that  every  material  fact  which  it  is  neces- 
sary for  a  complainant  to  prove  to  establish  his  right  to  the 
Tf^lief  he  asks,  must  be  alleged  in  the  premises  of  his  bill  with 
reasonable  fullness  and  particularity.''  "A  party  can  no  more 
eueceed  upon  a  case  proved,  but  not  alleged,  than  upon  a  case 
alleged,  but  not  proved."  Beach,  Modern  Equity  Practice, 
ficca.  95-99;  Phelps  v.  Elliott,  35  Fed.  Rep.  455;  Brokaw  v.. 
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Brokaw,  41  N.  J.  Eq.  215.  (2)  An  insolvent  xiebtor,  or  one  in 
failing  circumstances,  has  a  right,  with  an  honest  view  to  pay 
bis  debts,  to  convey  all  his  property  to  one  creditor  and  leave 
others  wholly  unpaid.  And  a  creditor  may  accept  all  thia 
property,  even  though  other  creditors  are  hindered  and  delayed 
in  the  collection  of  their  debts,  or  defeated  altogether.  Schroe- 
der  V.  Bobbett,  108  Mo.  289 ;  Ames  v.  Qilmore,  59  Mo.  537 ; 
State  to  use  v.  Distillery  Co.,  20  Mo.  App.  21 ;  Schroeder  v. 
Mason,  25  Mo.  App.  190.  (3)  J.  J.  Sitton's  agreement  with 
Boyd  to  keep  deeds  off  record  was  not  fraudulent  as  between 
the  bank  and  these  plaintiffs.  There  was  no  connection  be- 
tween the  deeds  of  trust  made  by  Boyd  to  the  Central  bank  and 
the  deed  of  warranty  made  by  Boyd  to  Sitton  to  secure  Sitton 
against  any  liability  by  reason  of  his  indorsements  foi:  Boyd 
&  Company.  This  last-mentioned  deed  is  not  before  the  court 
in  this  case.  In  fact,  it  was  out  of  existence  before  the  insti- 
tution of  this  suit  The  bank  was  not  a  party  to  that  deed, 
'lad  nothing  to  do  with  inducing  Boyd  to  make  it,  had  no  con- 
trol over  it  after  it  was  made,  could  not  have  compelled  Sitton 
to  file  it  for  record,  nor  have  prevented  him  from  filing  it  if 
he  had  so  desired.  (4)  There  was  no  agreement  for  the  ex- 
tension of  the  notes  secured  by  the  deeds  of  trust  to  Massey 
that  was  binding  upon  the  respondents  here  or  upon  any  other 
creditors  of  Boyd  &  Company,  or  binding  even  upon  the  bank 
itself.  If  this  instrument  had  any  force  and  effect,  even  as  an 
agreement  with,  the  bank,  not  being  recorded,  it  was  evidently 
of  no  binding  force  or  effect  as  against  other  creditors  of  Boyd. 
The  recorded  deeds  of  trust  are  the  only  instruments  of  writing 
between  Boyd  and  the  bank  of  which  plaintiff  or  other  cred- 
itors had  any  notice,  or  by  which  they  are  bound.  And  it  is 
not  contended  that  these  deeds  are  void  upon  their  face,  void 
at  law,  because  of  any  recitals  they  contain.  It  did  not  stand 
in  the  way  of  the  plaintiffs  in  this  suit,  paying  the  debt  to  the 
tank  and  taking  all  the  security  the  bank  held  and  realizing  on 
that  security  at  once.     This  paper,  this  agreement  to  extend 
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time  of  payment  of  said  notes,  is  not  the  obstacle  that  hindered 
and  delayed  plaintiffs  in  the  collection  of  their  debt  from  Boyd 
&  Company. 

VALLIANT,  J. — TLIs  is  a  suit  in  equity  to  set  aside 
three  deeds  of  trust  given  by  defendant  Boyd  to  secure  certain 
indebtedness  to  defendant,  the  Central  National  Bank  of 
Springfield.  The  deeds  convey  to  a  trustee,  for  this  purpose, 
certain  lands  in  Howell  and  Oregon  counties.  The  plaintiffs 
are  creditors  of  the  firm,  of  which  Boyd  is  a  member,  and  had, 
before  filing  this  suit,  brought  suits  against  the  firm  on  the 
debts  due  them  respectively,  and  had  sued  out  writs  of  iittach- 
ment  and  attached  the  lands  covered  by  these  deeds  of  trust. 
The  petition  charges  that  the  deeds  were  executed  for  the  pur- 
pose of  hindering  and  delaying  the  creditors  of  Boy3  and  the 
bank  knew  it  and  that  since  the  execution  of  the  deed  the  bank 
has  allowed  them  to  be  used  to  cover  up  the  property  of  Boyd 
and  hinder  his  creditors  and  has  allowed  him  to  use  them  to 
coerce  his  creditors  into  making  unfair  and  unconscionable 
settlements.  The  only  averment  in  the  petition  as  of  a  fact  to 
sustain  the  charge  of  fraud,  is  that  the  pretended  indebtedness 
which  the  deeds  purport  to  have  been  executed  to  secure  is 
fictitious  and  fraudulent.  The  answer  denied  all  the  allega- 
tions of  fraud  and  fictitious  indebtedness.  The  trial  in  the 
lurcuit  court  resulted  in  a  finding  and  judgment  for  the  de- 
fendants and  the  plaintiffs  appeal. 

There  was  really  no  evidence  to  sustain  the  averment  that 
the  debt  to  the  bank  or  any  part  of  it  was  fictitious  and  there- 
fore the  bill  should  have  been  dismissed  for  that  reason.  The 
allegations  in  the  petition  to  the  effect  that  the  deeds  were 
made  by  Boyd  to  hinder  and  delay  his  creditors,  and  that  the 
bank  allowed  him  to  cover  up  his  property  by  them  and  coerce 
his  creditors  into  unfair  settlements  are  mere  charges  without 
specifications  and  present,  in  a  suit  of  this  kind,  no  triable 
issue. 
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In  a  suit  in  equity  to  set  aside  a  deed  on  the  ground  of 
fraud  it  is  not  sufficient  to  say  in  the  petition  that  the  deed  was 
fraudulent,  or  that  it  was  for  the  purpose  of  hindering  and 
delaying  creditors  or  that  it  was  suffered  to  be  used  for  that 
purpose.  To  say  that  a  deed  is  fraudulent  or  that  it  was  exe- 
cuted or  used  for  a  fraudulent  purpose  is  merely  to  character- 
ize it  and  unless  such  characterization  is  accompanied  with  a 
statement  of  the  facts  that  are  supposed  to  constitute  the  fraud 
it  amounts  to  nothing  in  pleading. 

The  evidence  took  a  wider  range  than  the  pleadings  in 
this  case  authorized,  and  it  is  upon  points  brought  out  in  the 
evidence  only,  that  the  assignment  of  errors  is  founded. 

It  appeared  in  evidence  that  one  J.  J.  Sitton,  who  was  the 
father  of  one  of  the  members  of  the  firm  of  Boyd  &  Company, 
was  indorser  for  the  firm  on  a  large  part  of  the  firm's  paper 
held  by  the  bank,  and  that  a  year  or  more  before  the  deeds  of 
trust  in  question  wel^  executed,  Boyd  had  conveyed  these,  lands 
to  Sitton  to  secure  him  for  his  indorsements.  Sitton  withheld 
his  deed  from  record  and  the  evidence  showed  that  he  did  so 
pursuant  to  an  understanding  with  Boyd  &  Company  that  the 
deed  would  not  be  recorded  unless  the  financial  conditions  of 
the  firm  made  it  necessary  for  Sitton's  security.  Counsel  for 
appellant  think  the  evidence  shows  that  the  bank  was  informed 
of  this  secret  agreement  to  keep  the  deed  off  the  record.  The 
evidence  on  this  point,  to  which  the  counsel  refer  in  their  state- 
ment, is  in  the  testimony  of  the  two  Sittons,  father  and  son. 
The  father's  testimony  was : 

"Q.  When  did  you  first  talk  with  the  bank,  or  any  repre- 
sentative of  the  defendant,  about  your  being  liable  on  those 
notes  ?  A.  Not  until  a  few  days  before  the  assignment.  Q. 
The  first  talk  you  had  with  them  ?  A.  Yes,  sir ;  no,  sir,  I  had 
a  talk  with  them  once  before  that,  in  August  prior.  Q.  In 
August,  1897 ?  A.  Yes,  sir;  I  think  I  did.  Q.  Did  you 
talk  over  the  whole  matter  with  them  at  that  time  ?  A.  Yes, 
sir.    Q.     Did  you  tell  them  you  were  secured  ?     A.  Yes,  sir." 
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The  son  testified:  "Q.  You  did  not  disclose  to  the 
wholesale  houses  at  any  time  that  your  real  estate  had  been 
deeded  to  your  father  did  you  ?  A.  No,  sir.  Q.  You  never 
told  a  single  creditor  of  that  fact?  A;  No.  Q.  You  did 
not  tell  the  bank  even,  did  you  ?  A.  Yes.  Q.  Do  you  tes- 
tify that  you  told  the  bank  that,  Mr.  McDaniel  here  i  A.  Yes, 
sir.  Q.  When  did  you  tell  him  ?  A.  I  told  him  that  at 
the  time.  Q.  The  time  he  signed  the  paper,  your  father 
signed  the  paper  ?  A.  Yes,  sir.  Q.  At  the  time  he  deeded 
it  over?  A.  Yes,  sir.  Q.  Your  father  and  you  had  an 
agreement  to  keep  it  off  the  record  ?  A.  Yes,  sir.  Q.  And 
did  you  tell  Mr.  McDaniel  about  that?  A.  I  don't  know 
about  that." 

We  do  not  think  that  in  support  of  a  charge  of  fraud 
anything  more  can  be  made  out  of  that  evidence,  than  that  the 
bank  was  informed  that  Sitton  was  secured  by  a  deed  to  the 
land.  But  even  if  the  bank  did  know  that  the  deed  was  being 
kept  off  the  record  it  waa  a  matter  in  which  it  had  no  concern, 
and  over  which  it  had  no  control  Just  before  the  execution 
of  the  deeds  of  trust  in  question  Sitton  reconveyed  the  lands  to 
Boyd  for  the  purpose  of  enabling  him  to  thus  secure  the  bank. 
On  the  same  day  these  deeds  of  trust  were  executed,  Boyd  & 
Company  made  a  chattel  deed  of  trust  covering  their  entire 
stock  of  goods  for  the  benefit  of  a  large  number  of  creditors, 
including  this  bank,  and  preferring  the  bank,  providing  first 
for  the  payment  of  a  note  due  the  bank  not  covered  by  the 
other  deeds  of  trust.  Prior  to  that  time  Boyd  &  Company  had 
given  the  bank  certain  stocks  as  collateral  for  their  notes  it 
held.  So  that  the  bank  was  preferred  above  all  other  cred- 
itors upon  all  the  available  assets  of  the  firm.  But  the  secure 
ity  given  was  not  out  of  proportion  to  the  amount  of  the  debt 
due  the  bank.  Up  to  within  a  few  days  of  the  execution  of  the 
deeds  of  trust  in  suit,  the  bank  people  believed  the  firm  to  be 
in  good  condition.  The  members  of  the  firm  so  represented 
its  condition,  and  stated  that  their  commercial  rating  wa* 
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$120,000.  The  amount  owing  the  bank  at  this  time  was 
about  $35,400,  of  which  about  $24,400  was  covered  by  the 
deeds  of  trust  in  suit,  the  land  being  worth  about  $20,000  and 
previously  incimibered  for  about  $5,000.  The  stock  of  goods 
sold  imder  the  chattel  mortgage  for  somewhat  over  $4,000 
which  reduced  the  bank's  debt  that  much.  The  collateral 
previously  given  to  the  bank  were  not  out  of  proportion  to  the 
debt  of  the  bank  not  covered  by  the  deeds  of  trust. 

It  was  also  shown  in  evidence  that  shortly  after  the  exe- 
cution of  the  deeds  of  trust  in  suit,  the  bank  gave  Boyd  & 
Company  a  written  promise  to  extend  the  notes  covered  by  the 
deeds  of  trust  from  time  to  time  for  two  years  on  condition 
that  the  interest  should  be  promptly  paid,  that  the  farms  be 
kept  up  in  good  condition,  not  suffered  to  run  down,  and  the 
taxes  promptly  paid.  If  that  fact  is  what  the  plaintiffs  had  in 
mind  when  they  charged  in  general  terms  in  their  petition  that 
the  deeds  of  trust  were  made  to  delay  the  creditors  of  Boyd  & 
Company  and  that  the  bank  has  since  permitted  the  deeds  to  be 
used  for  that  purpose,  they  should  have  stated  the  fact  in  their 
petition  so  that  issue  could  have  been  joined  on  it  But  no 
such  issue  was  tendered. 

The  evidence,  however,  does  not  show  that  the  deeds  of 
trust  were  executed  upon  any  such  condition.  It  shows  that 
the  subject  of  extensions  was  mentioned  and  although  no  such 
agreement  was  made  at  the  time,  yet  Boyd  &  Company  trusted 
that  the  bank  would  give  them  time  and  the  bank  expected  to 
do  so.  The  memorandum  given  by  the  bank  afterwards  evi- 
denced a  mere  voluntary  indulgence,  which  did  not  affect  the 
security  and  was  supported  by  no  consideration,  the  conditions 
expressed  being  only  a  performance  of  obligations  already 
existing.  It  was  no  legal  obstacle  in  the  way  of  any  other 
creditor  who  might  have  chosen  to  pay  the  bank's  debt  doing 
so  and  being  subrogated  to  its  rights  under  the  deeds  of 
trust     [Harburg  v.  Kumpf,  151  Mo.  16.] 

The  unusual  hour  at  which  the  deeds  were  executed,  and 
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the  haste  with  which  they  were  filed  for  record,  are  mentioned 
as  indications  of  fraud.  It  seems  that  after  the  bank  be- 
came uneasy  about  its  debt  the  cashier  went  to  Thayer,  which 
is  the  town  where  Boyd  &  Company  were  doing  business,  to 
look  into  their  affairs,  and  get  the  debt  secured.  Several  days 
were  consumed  in  examinations  of  property  and  discussing  the 
situation.  The  terms  were  reached  on  Sunday,  but  the  parties 
waited  until  one  o'clock  Monday  morning,  to  execute  the  deeds, 
and  as  soon  as  they  were  delivered  McDaniel,  the  cashier, 
started  for  Alton,  the  county  seat  of  Oregon  county,  with  the 
deed  to  the  land  in  that  county,  and  upon  arriving  there 
aroused  the  clerk  at  four  o'clock  in  the  morning  and  filed  the 
deed  for  record  at  that  hour,  and  immediatey  started  to  return 
to  Thayer.  The  Howell  county  deed  was  filed  at  eight  o'clock 
the  same  morning.  Unaccompanied  by  any  other  fact  indi- 
cating fraud  we  can  see  no  element  of  fraud  in  that  conduct. 
Under  the  pleading^  and  evidence  the  circuit  court  could  have 
reached  no  other  conclusion  than  it  did. 

The  judgment  is  aflSrmed.     All  concur. 


GIPSON,  Appellant,  v.  POWELL  et  al. 

IHvlsion  One,  Febmary  19,  19p2. 

Appellate  Jurisdiction:  tbansfeb:  decision  of  one  undeoisivb  point: 
OANGE  OF  YEi^E.  A  decision  of  a  Court  of  Appeals  that  will  au- 
thorize the  transfer  of  the  caune  to  the  Supreme  Court  is  a  decision 
of  the  cause.  A  decision  of  one  Question  in  the  case  not  decisive  of 
the  controversy  will  not  authorize  the  transfer.  Where  the  Court  of 
Appeals  holds  that  the  circuit  court,  to  which  a  case  was  taken  by 
change  of  venue,  had  acquired  jurisdiction,  then  before  the  case  can 
be  transferred,  there  must  be  a  decision  on  the  merits,  for  until  then 
it  can  not  be  said  that  the  questions  relating  to  venue  will  remain 
in  the  case  for  decision. 
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Transferred  from  Kansas  City  Court  of  Appeals. 

EeTUBNED  to  KANSAS  CITY  COURT  OF  APPEALS. 

0.  if.  Shanklin,  0.  0,  Williams  and  Rail  &  Hall  for  ap- 
pellant. 

(1)  The  right  to  change  of  venue  is  entirely  of  statutory 
regulation,  and  unless  some  authority  is  given  by  the  statutes 
none  exists.  Earning  v.  Eailroad,  157  Mo.  477;  State  v. 
Sanders,  106  Mo.  188 ;  State  ex  rel.  v.  Wofford,  119  Mo.  408 ; 
Lewin  v,  Dille,  17  Mo.  64;  State  v.  Turlington,  102  Mo.  642 ; 
Gee  V.  Eailroad,  140  Mo.  314.  (2)  The  application  did  not 
comply  \vith  the  statutes.  E.  S.  1889,  sec.  2260,  and  sees. 
2261,  2262,  as  amended.  Laws  1895,  pp.  92,  93;  Eailroad  v. 
Holladay,  131  Mo.  452 ;  State  to  use  v.  Matlock,  82  Mo.  455. 

0.  P.  Hvhbell,  Barber  &  Knight  and  Bieger  &  Bieger 
for  respondents. 

Irregularities  in  an  application  for  a  change  of  venue  are 
waived  by  a  party's  appearing  and  trying  the  case  without  mak- 
ing an  objection  in  the  court  to  which  the  cause  is  sent.  To 
raise  the  question  whether  the  application  is  sufficient,  there 
must  be  objection  and  exception  saved  both  in  the  court  grant- 
ing the  change  and  the  court  to  which  the  cause  is  sent. 
Powers  V.  Browder,  13  Mo.  156 ;  Speer  v.  Burlingame,  61  Mo. 
App.  75 ;  State  v.  Dudley,  56  Mo.  App.  452 ;  Ivy  v.  Yancey, 
129  Mo.  501 ;  Moore  v.  Eailroad,  51  Mo.  App.  504 ;  2  Ency. 
of  Pldg.  and  Prac,  612.  In  order  to  secure  a  change  of  venue 
a  party  need  only  comply  with  the  "substantial  requirements'' 
of  the  statute.  Corpenny  v.  Sedalia,  57  Mo.  91.  The  dis- 
cretion of  the  trial  court  in  granting  a  change  of  venue  under 
Revised  Statutes  1889,  section  2259,  is  not  subject  to  appellate 
review.  He  who  asserts  error  must  show  it.  Shoe  Co.  v. 
Hillig,  70  Mo.  App.  308. 

Vol  167  mo— 13 
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VALLIANT,  J. — THs  is  a  suit  in  equity  to  enjoin  the 
defendants  from  prosecuting  a  replevin  suit.  It  was  begun 
in  the  circuit  court  of  Grundy  county  and  sent  by  change  of 
venue  to  the  circuit  court  of  Daviess  county,  where  the  trial 
resulted  in  a  decree  for  defendants,  dismissing  the  plaintiff's 
bill.  Plaintiff  appealed  to  the  Kansas  City  Court  of  Appeals, 
which  court  had  appellate  jurisdiction  of  the  case.  The  order 
for  the  change  of  venue  having  been  made  on  the  application 
of  the  defendant  and  over  the  objection  of  the  plaintiff,  one  of 
the  questions  in  the  record  relate  to  the  sufficiency  of  that 
application  and  validity  of  that  order,  the  plaintiff  maintain- 
ing that  the  application  was  insufficient,  the  order  unwarranted, 
and  that  the  circuit  court  of  Daviess  county  had  no  jurisdiction 
to  try  the  cause.  When  the  cause  reached  the  Kansas  City 
Court  of  Appeals,  that  court  decided  that  the  Daviess  Circuit 
Court  had  jurisdiction  of  the  case,  but  one  of  the  judges  being 
of  the  opinion  that  that  decision  on  that  point  was  contrary  to 
the  decision  of  this  court  in  Gee  v.  Raiboad,  140  Mo.  314, 
that  court  proceeded  no  further  with  the  case,  but  transferred 
it  to  this  court  for  determination. 

The  language  of  our  Constitution,  section  6,  amendment 
of  1884,  is:  ^^When  any  one  of  said  Courts  of  Appeals  shall 
in  any  cause  or  proceeding  render  a  decision  which  any  one  of 
the  judges  therein  sitting  shall  deem  contrary  to  any  previous 
decision  of  any  one  of  said  Courts  of  Appeals,  or  of  the  Su- 
preme Court,  the  said  Court  of  Appeals  must,  of  its  own 
motion,  pending  the  same  term  and  not  afterward,  certify  and 
transfer  said  cause  or  proceeding,'*  etc.,  to  the  Supreme  Court 

A  decision  in  the  Court  of  Appeals  that  will  authorize  a 
transfer  of  the  cause  to  this  court  under  that  clause  of  the  Con- 
stitution is  a  decision  of  the  cause.  A  decision  of  one  ques- 
tion in  the  case  not  decisive  of  the  controversy  will  not  author- 
ize the  transfer.  In  the  case  at  bar,  if  the  decision  on  the  par- 
ticular question  had  been  that  the  circuit  court  of  Daviess 
county  had  not  jurisdiction,  that  would  have  been  decisive  of 
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the  controversy,  and  would  have  resulted  in  annulling  the 
judgment,  and  if  one  of  the  judges  sitting  had  been  of  the 
opinion  that  that  decision  was  contrary  to  a  previous  decision 
of  this  court,  the  cause  was  transferable.  But  deciding  that 
the  Daviess  Circuit  Court  had  jurisdiction,  left  the  proceeding 
ind  judgment  of  that  court  open  to  review. 

Until  the  case  is  decided  on  its  merits  we  can  not  know 
that  the  questions  relating  to  the  change  of  venue  will  remain 
in  it  for  decision.  As  the  change  of  venue  was  made  on  appli- 
cation of  the  defendants  they  are  not  in  position  to  say  it  was 
wrong,  and  if  the  decision  in  the  Court  of  Appeals  on  the 
merits  should  be  in  favor  of  appellant,  he  can  not  question  it, 
therefore  there  would  be  no  litigated  point  to  certify  to  this 
conrt. 

The  cause  is  returned  to  the  Kansas  City  Court  of  Ap- 
peals.   All  concur. 


BECK,  Appellant,  v.  FEED  HEIM  BEEWIN^G 
COMPANY. 

Division  One,  February  19,  1902. 

1.  Veglig^enee:  sudino  or  embankment:  cause  of  action.  A  petition 
which  charges  that  a  high  embankment  extended  from  defendant's  lot 
down  to  the  sidewalk,  and  that  rain  had  caused  the  clay  therefrom  to 
wish  and  slide  onto  the  sidewalk,  and  that  in  walking  thereon  the 
plaintiff  slipped  and  fell,  does  not  state  a  cause  of  aetion.  In  order 
to  do  that,  it  must  charge  that  defendant  had  erected  or  was  main- 
taining a  nuisance  on  his  premises  abutting  the  sidewalk,  that  is, 
IB  embankment  which  rendered  the  street  hazardous  or  less  secure 
than  it  was  left  by  the  municipal  authorities.  No  cause  of  action  can 
be  predicated  upon  defendant's  failure  to  erect  a  barrier  to  keep  the 
earth  from  sliding  from  an  embankment  on  his  premises  down  on 
to  the  sidewalk,  for  such  is  the  result  of  natural  causes. 

2. :  smEWAiiK:  duty  of  abutting  owner.  The  owner  of  prop- 
erty abutting  on  a  sidewalk  owes  pedestrians  no  duty  to  maintain  the 
sidewalk  in  a  safe  condition,  and  is  not  responsible  for  any  defects 
therein  which  are  not  caused  by  his  own  wrongful  act. 
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Appeal  from  Jackson  Circuit  Court. — Hon  E.  P.  Gates, 

Judge. 

Affirmed. 

L.  A.  Laughlin  for  appellant 

(1)  The  authorities  are  uniform  that  the  liability  of  a 
Tinmieipal  corporation  for  a  defect  in  a  sidewalk,  as  well  as 
tliat  of  an  abutting  property-owner  for  permitting  an  obstruc- 
tion on  the  sidewalk  in  front  of  his  property,  is  because  they 
nvv  maintaining  a  nuisance.  Dillon  on-Mun.  Corp.  (4  Ed.), 
Rri*.  1032;  Wood  on  Nuisances,  sec.  120;  Congreve  v.  Smith, 
1 R  N.  Y.  82.  The  courts  of  this  State  are  in  harmony  with 
the  foregoing  principle,  and  place  the  liability  of  an  abutting 
prnperty-owner  on  the  ground  that  he  is  guilty  of  maintaining 
a  nuisance.  Gordon  v.  Peltzer,  56  Mo.  App.  603;  Mancuso 
V.  Kiinsas  City,  74  Mo.  App.  144;  Buesching  v.  Gas  Light  Co., 
73  Mo.  219 ;  Wiggin  v.  St.  Louis,  135  Mo.  566 ;  Grogan  v. 
Foundry  Co.,  87  Mo.  329.  (2)  The  next  inquiry  will  be  as 
tn  ^vhat  is  a  legal  nuisance.  "A  nuisance  can  not  arise  from 
the  neglect  of  one  to  remove  that  which  exists  or  arises  from 
purely  natural  causes.  But  when  the  result  is  traceable  to 
artificial  causes,  or  w'here  the  hand  of  man  has  in  any  essen- 
tial measure  contributed  thereto,  the  person  committing  the 
wrongful  act  can  not  excuse  himself  from  liability  upon  the 
ground  that  natural  causes  conspired  with  his  act  to  produce 
the  ill  results."  Wood  on  Xuisances  (3  Ed.),  sec.  116; 
Li\L*sey  v.  Schmidt,  96  Ky.  441.  (3)  ^^Any  act  of  an  indi- 
vidual, although  performed  upon  his  own  soil,  that  detracts 
from  the  safety  of  travelers  upon  a  public  street  or  highway, 
is  a  nuisance,  and  actionable  or  indictable  as  such."  Wood 
on  Nuisances  (3  Ed.),  sec.  120;  Garland  v.  Towne,  55  N.  H. 
55;  Smethurst  v.  Cong.  Ch.,  148  Mass.  261;  Shephard  v. 
Creamer,  160  Mass.  496;  Shipley  v.  Fifty  Associates,  101 
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Mass.  251;  Walsh  v.  Mead,  8  Hun  387;  Hannera  v.  Pence, 
40  Minn.  127 ;  McConnell  v.  Bostelmann,  72  Hun  238 ;  Thur- 
inger  v.  Railroad,  82  Hun  33.  An  overhanging  wall  is  a 
nuisance.  Miles  v.  Worcester,  154  Mass.  511 ;  Langfeldt  v. 
ilcGrath,  33  HI.  App.  158.  Where  the  walls  of  a  building 
destroyed  by  fire  are  negligently  permitted  to  stand,  and  fall 
into  the  street,  injuring  a  traveler,  the  property-owner  is  liable. 
Franke  v.  St  Louis,  110  Mo.  516 ;  Qrogan  v.  Foundry  Co., 
87  Mo.  321 ;  Church  of  Ascension  v.  Buckhart,  3  Hill  193. 
And  the  property-owner  is  liable  if  the  wall  or  any  portion  of 
it  falls  into  the  street  by  reason  of  decay  or  other  natural 
causes.  Alms  v.  Conway,  78  Mo.  App.  490;  Mullen  v.  St 
John,  57  N.  Y.  569 ;  Murray  v.  McShane,  52  Md.  217 ;  Jager 
V.  Adams,  123  Maae.  26 ;  Khron  v.  Brock,  144  Mass.  516 ; 
Wilkinson  v.  Detroit  S.  &  S.  Wks.,  73  Mich.  405 ;  Swanson  v. 
Elec.  Light  &  C.  Co.  (Wis.),  71  N.  W.  1098;  Kappes  v. 
Appel,  14  Bradw.  (111.  App.)  170;  Coal  Co.  v.  Clemmitt,  49 
K  E.  38. 

Ben,  T.  Hardm  for  respondent. 

It  seems  strange,  indeed,  that  this  court  should  be  called 
upon  at  this  late  day  to  again  assert  the  law  to  be  that :  "An 
abutting  owner,  as  such,  owes  no  duty  to  maintain  the  street  or 
sidewalk  in  front  of  his  premises,  and  is  not  responsible  for 
any  defects  therein  which  are  not  caused  by  his  own  wrongful 
act"  And  whatever  may  be  his  obligation  to  the  city  when 
ordered  by  it  to  build  or  repair  a  sidewalk,  and  whatever  may 
be  his  liability  for  a  defective  construction  when  he  under- 
takes to  do  it,  he  is  under  no  obligation  to  the  public  to  keep 
the  sidewalk  in  front  of  his  premises  in  repair  or  clean  and  free 
from  obstructions,  and  is  not  liable  for  a  failure  to  do  so. 
This  is  the  settled  law  of  this  State,  as  laid  down  in  the  follow- 
ing well-considered  cases:  Norton  v.  St.  Louis,  97  Mo.  537 ; 
St.  Louis  V.  Ins.  Co.,  107  Mo.  92 ;  Independence  v.  Slack,  134 
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Mo.   66;   Sanders  v.  Railroadj   147  Mo*  411;  Banstian  v. 
Young,  152  Mo.  317;  Holwerson  v.  Railroad^  157  Ma  216. 

BRACE,  P.  J. — On  the  trial  of  this  cause  the  defendant 
objected  to  the  introduction  of  any  evidence  under  the  petition 
on  the  ground  tliat  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  objection  was  sustained*  The  plaintiff 
took  a  nonsuit  with  leave,  and  Ida  motion  to  set  the  same  aside 
having  been  overruled  he  appeals*  So  much  of  the  petition  aa 
is  relied  upon  for  a  statement  of  his  cause  of  action  is  as  fol- 
lows: 

*Tlaintiff  states  that  the  defendant  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Missourij  and  is  the  owner  of  the  following  described 
real  estate,  situated  in  Jaeksoo  conntj,  Missourij  to-wit:  The 
east  eighty-five  feet  of  lot  four  hundred  and  one  in  block 
thirty-six  of  Old  Town,  an  addition  to  the  City  of  Kansas 
(now  Kansas  City).  That  said  real  estate  is  situated  at  the 
northwest  comer  of  Fifth  and  Locust  streets^  in  said  city,  and 
has  a  frontage  of  eighty-five  feet  on  Fifth  street;  that  a  plank 
sidewalk  extends  along  Fifth  street  in  front  of  said  real  es- 
tate of  defendant  and  adjacent  to  eaid  sidewalk  on  tlie  side 
of  the  property  line,  and  upon  said  real  estate  is  an  embank- 
ment of  earth  about  twenty  feet  high.  Plaintiff  states  that 
for  a  portion  of  the  way  along  the  frontage  of  said  real  estate 
on  Fifth  street,  a  retaining  wall  has  been  built  for  tJje  purpose 
of  keeping  the  earth  from  said  embankment  from  sliding 
down  on  said  sidewalk^  but  for  a  distance  of  about  thirty  feet 
back  from  said  corner  no  such  wall  exists*  Plaintiff  states 
that  in  consequence  of  the  failure  and  neglect  of  defendant  to 
erect  a  barrier  to  keep  the  earth  from  sliding  down  from  said 
embanknient  on  to  said  sidewalkj  earth  had  run  down  from 
eaid  embankment  and  w^as  deposited  on  said  sidewalk  at  the 
time  hereinafter  mentioned  at  a  point  about  thirty  feet  west 
from  said  comer  and  where  said  retaining  wall  stops.     .     _     , 
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'Tlaintiff  further  states  that  on  the  thirtieth  day  of 
April,  1898,  and  for  a  long  time  prior  thereto,  there  was  a 
deposit  of  clay  earth  on  said  sidewalk  at  said  point,  which  came 
from  said  embankment  and  that  the  same  was  known  to  de- 
fendant, or  might,  by  the  exercise  of  ordinary  care  and  pru- 
dence, have  been  known  to  defendant  in  time  to  have  averted 
the  injury  to  plaintiff  hereinafter  complained  of. 

"For  his  cause  of  action  plaintiff  states  that  on  the  even- 
iflg  of  said  day  he  was  walking  in  an  easterly  direction  along 
the  sidewalk  on  the  north  side  of  Fifth  street,  between  Oak 
and  Locust  streets  in  said  city.  That  it  was  raining  and  the 
deposit  of  clay  earth  on  said  sidewalk  at  the  point  hereinbe- 
fore mentioned  was  very  slippery.  Plaintiff  further  states 
that  on  arriving  at  said  point  his  feet  slipped  on  the  sidewalk 
owing  to  the  deposit  of  clay  earth  thereon,  and  plaintiff  fell 
violently  to  the  sidewalk. 

'Tlaintiff  further  states  that  as  a  result  of  said  fall  his  left 
leg  was  broken  just  above  the  ankle ;  that  he  has  been  confined 
to  his  home  ever  since,  unable  to  follow  his  usual  vocation  of 
cook;  that  he  has  suffered  and  will  continue  to  suffer  in  the 
future  great  bodily  pain  and  mental  anguish ;  that  said  injury 
is  of  a  permanent  nature;  all  to  plaintiff's  damage  in  the  sum 
of  five  thousand  dollars^  for  which  sum  he  asks  judgment  with 


The  rule  invoked  in  support  of  the  petition,  well  estab- 
lished by  the  authorities  cited  in  the  brief  of  counsel  for  the 
plaintiff,  is  *^that  any  act  of  an  individual,  although  performed 
upon  his  own  soil,  that  detracts  from  the  safety  of  travelers 
upon  a  public  street  or  highway,  is  a  nuisance,  and  actionable 
or  indictable  as  such.*'  [1  Wood  on  Nuisances  (3  Ed.),  sec. 
120.]  Or  as  otherwise  stated:  "No  person,  not  even  the 
adjoining  owner,  whether  the  fee  of  the  street  be  in  himself 
or  in  the  public,  has  the  right  to  do  any  act  which  renders  the 
use  of  a  street  hazardous  or  less  secure  than  it  was  left  by 
the  municipal  authorities.*'     [2  Dillon  on  Mun.  Corp.   (4 
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Ed.) J  sec  1032.]  There  is  no  uncertainty  about  the  law. 
The  duf  eet  in  the  petition  is  that  it  does  not  state  a  case  within 
the  rule.  It  does  not  charge  the  defendant  with  the  perform- 
ance of  any  act  upon  his  own  soil  detracting  from  the  safety 
of  the  traveler  on  the  street,  or  any  act  which  renders  the  street 
hazardous  or  less  secure  than  it  was  left  by  the  municipal  au- 
thorities- If  the  petition  had  charged  the  defendant  with  erect- 
ing or  maintaining  a  nuisance  on  his  premises  abutting  on 

,  the  street,  i.  e.,  an  embankment  which  rendered  the  street 

hazardous  or  less  secure  than  it  was  left  by  the  municipal 
authorities,  the  argument  of  counsel  in  support  of  it  would 
be  sound  and  the  authorities  cited  in  point  But  such  is  not 
the  casG*  For  aught  that  appears  in  the  petition,  this  street, 
eidewfllk,  and  the  embankment  on  the  defendant's  premises 
are  in  the  same  condition  in  which  they  were  left  by  the 
uiunieipal  authorities,  and  thereupon  is  postulated  a  duty 
upon  tlie  part  of  the  defendant  to  erect  a  barrier  to  keep  the 
earth  from  sliding  from  the  embankment  down  on  the  side- 
walk aud  plaintiff's  right  of  action  is  predicated  on  the  fail- 
ure of  the  defendant  to  discharge  that  duty.  But  no  such 
duty  arose  from  the  facts  stated.  By  the  operation  of  natural 
eauseBj  earth  will  slide  down  the  side  of  an  embankment,  ac- 
eumtihiie  at  its  base  and  become  wet,  and  it  wajs  not  the  duty 
of  tlie  defendant  upon  the  facts  charged,  to  protect  the  side- 
walk at  the  base  of  this  embankment  from  the  effects  of  such 

\  natural  nperations.     The  liability  of  an  abutting  property- 

owner  for  a  dangerous  sidewalk  does  not  arise  from  such 
eauseg,  but  from  the  fact,  that,  by  his  own  act,  he  caused  such 
condition.  As  such  owner  he  owes  no  duty  to  maintain  the 
sidewalk  in  front  of  his  premises  in  a  safe  condition  and  is 
not  responsible  for  any  defects  therein  which  are  not  caused 
by  his  r^wn  wrongful  act.  [Eeedy  v.  St  L.  Brew.  Assn.,  161 
Mo.  523  ;  Baustian  v.  Young,  152  Mo.  317 ;  City  of  Independ- 
ence ^.  Slack,  134  Mo.  66 ;  City  of  St  Louis  v.  Ins.  Co.,  107 
Mo.  02;  Iforton  v.  St.  Louis,  97  Mo.  537.]     The  petition 
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failed  to  state  a  cause  of  action  against  the  defendant,  tlie 
circuit  court  committed  no  error  in  sustaining  the  objection 
thereto  raised  in  the  manner  aforesaid,  and  its  judgment  is 
affirmed.     All  concur. 


MEADOR,  AppeUant,  v.  TEXAS  COUNTY. 

DlTlsion  One,  February  19,  1902. 

Trosecnting  Attorney:  cohpensatiox  fob  appeabance  m  coubt  of  ap- 
peals. Where  a  prosecuting  attorney  sues  the  county  for  services 
performed  by  him  in  appearing  and  orally  arguing  criminal  cases  ap- 
pealed from  his  county,  it  is  neither  for  him  nor  for  the  county  court 
to  determine  whether  hia  appearance  there  was  "necessary**  within 
the  meaning  of  the  statute.  That  is  a  question  of  fact  to  be  tried  on 
the  eyidence  by  the  court  acting  judicially,  which  is  to  pass  judgment 
on  the  daim  when  presented.  Whether  or  not  the  county  court  or- 
dered him  to  appear  and  make  oral  argument,  etc,  has  no  place  in 
the  case. 

Appeal  from  Texas  Circuit  Court — Hon.  L.  B.  Woodside, 

Judge. 

Retebsed  and  bemanded. 

Lamar,  Barton  &  Meador  for  appellant. 

The  first  and  second  declarations  of  law  given  on  behalf 
of  the  defendant  should  have  been  refused.  They  are  in  con- 
flict with  the  law  defining  the  powers  and  regulating  the  duties 
of  prosecuting  attorneys.  R  S.  1889,  sec.  637.  The  third 
deckration  of  law  should  have  been  given.  It  declares  the 
law,  as  set  out  in  section  637,  Eevised  Statutes  1889.  "The 
prosecuting  attorney  shall  represent  the  State  in  the  Court  of 
Appeals,  in  criminal  cases  taken  from  his  county.'^  Kelley's 
Crim.  Law,  sec  1(55. 
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John  H,  Smiks  for  respondent 

YALLIANTj  J. — ^Plaintiff  is  the  prosecuting  attorney 
of  Texas  county.  As  such  he  attended  in  person  and  made 
oral  aTgiimcnts  for  the  State  in  the  St  Louis  Court  of  Appeals 
in  two  misflemeanor  cases  which  had  gone  to  that  court  by 
appeal  from  the  circuit  court  of  Texas  county,  and  also  pre- 
pared the  Deecssary  abstracts  of  records  and  briefs.  He  pre- 
Bpnted  his  bill  frsr  these  services  and  for  his  necessary  travel- 
ing expenses  to  the  county  court  of  Texas  county,  itemized  at 
$2pt  for  his  services  in  briefing  and  arguing  each  case,  and 
$16  for  traveling  expenses.  The  county  court  allowed  the 
claim  for  $15,  specifying  that  the  allowance  was  $7.50  in 
cadi  Ciise  for  preparing  the  brief,  discarding  the  considerations 
of  attending  the  Court  of  Appeals  in  person  and  making  oral 
arguments^  and  the  item  of  traveling  expenses.  Plaintiff  ap- 
peiiled  to  t]ie  cii^ciiit  court,  where  the  cause  was  tried  de  novo 
and  thf?  same  result  reached  as  in  the  county  court,  and  the 
p]aintiff  brings  the  cause  here  by  appeal. 

On  the  trial  in  the  circuit  court  the  evidence  on  the  part 
of  the  plaiDtiff  tended  to  show  that  as  prosecuting  attorney 
of  the  eoimt J  familiar  with  the  cases  in  question  in  the  Court 
of  AppealSj  he  regarded  it  necessary  for  him  to  attend  in  the 
nppellnte  eoiirt  and  make  oral  arguments,  and  did  so;  he  also 
made  the  necesFary  abstracts  and  briefs;  that  his  services  were 
reasonably  worth  $25  in  each  case,  and  that  he  expended  $16 
in  traveling  expenses  which  was  reasonable. 

On  the  part  of  defendants  the  evidence  tended  to  show 
tliat  the  conotv  eoiirt  had  not  ordered  or  requested  the  plain- 
tiff to  attend  in  the  Court  of  Appeals  to  argue  the  cases,  and 
had  mfide  no  order  signifying  that  in  the  judgment  of  the 
comity  eoiirt  such  attendance  was  necessary.  This  testimony 
was  admitted  over  the  objection  of  plaintiff,  and  exception 
was  taken. 
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It  was  admitted  that  the  county  court  had  paid  for  print- 
ing the  briefs. 

The  plaintiff  asked  the  following  instruction  or  declar- 
ation of  law,  which  the  court  refused : 

"The  court  declares  the  law  to  be  that  section  637,  Ee- 
vised  Statutes  1889,  makes  it  the  duty  of  the  prosecuting  at- 
torney when  criminal  cases  are  taken  from  counties,  in  which 
he  is  elected,  to  the  Court  of  Appeals,  by  appeal  or  writ  of 
error,  to  represent  the  State  in  such  cases,  and  if  necessary 
to  appear  in  person  before  said  court  and  represent  the  State, 
of  which  necessity  the  prosecuting  attorney  is  the  sole  judge, 
for  which  he  is  entitled  to  a  reasonable  compensation,  not  to 
exceed  $25  per  case  and  necessary  traveling  expenses." 

Of  its  own  motion  the  court  gave  the  following: 

"1.  The  court  declares  the  law  to  be  that  section  637, 
Revised  Statutes  1889,  does  not  authorize  the  prosecuting 
attorney  to  determine  the  necessity  of  appearing  in  the  Court 
of  Appeals,  and  there  being  no  reason  why  he  should  attend 
such  court  other  than  his  own  opinion  as  to  the  necessity 
thereof,  he  is  not  entitled  to  pay  for  services  for  attendance 
in  the  Court  of  Appeals.  ^ 

"2.  The  county  court  having  allowed  the  sum  of  fif- 
teen dollars  for  the  preparing  of  the  briefs,  such  act  by  the 
county  court  willbe  accepted  by  the  court,  and  that  allowance 
allowed  the  plaintiff  for  preparing  the  briefs  in  said  cases.'* 

Plaintiff  duly  excepted  to  the  ruling  of  the  court  on  the 
instructions  refused  and  given. 

The  law  governing  this  case  is  found  in  section  637, 
Kevised  Statutes  1889  (same  as  sec.  4950,  E.  S.  1899),  and 
19  as  follows:  "When  any  criminal  case  shall  be  taken  to 
^te  Courts  of  Appeals  by  appeal  or  writ  of  error,  it  shall  be 
^^ip  [prosecuting  attorneys']  duty  to  represent  the  State  in 
finch  cage  in  said  courts,  and  make  out  and  cause  to  be  printed, 
at  the  expense  of  the  c6unty,  and  in  cities  of  300,000  inhab- 
itsflte^  by  the  city,  all  necessary  abstracts  of  record  and  briefs, 
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and  if  necessary  appear  in  said  court  in  person,  or  shall  em- 
ploy some  attorney  at  their  own  expense  to  represent  the  State 
iQ  such  courts,  and  for  their  services  shall  receive  such  com- 
peusatitjii  aa  may  be  proper,  not  to  exceed  $25  for  each  ease, 
and  necessary  traveling  expenses,  to  be  audited  and  paid  as 
other  claima  are  audited  and  paid  by  the  county  court  of  such 
county,  and  in  such  cities  by  the  proper  authorities  of  the 
city." 

This  statute  makes  it  the  duty  of  the  prosecuting  attorney 
to  represent  the  State  in  all  criminal  cases  in  the  Court  of 
Appeals  f rfim  his  county,  and  it  specifies  that  in  the  perfoma- 
flnce  of  that  duty  he  shall  make  and  cause  to  be  printed,  at  the 
expense  of  the  county  all  necessary  abstracts  of  record  and 
briefs.  Those  duties  are  required  of  him  unconditionally. 
In  addition  to  those  absolute  duties,  the  statute  further  de- 
clares that  "if  necessary"  he  shall  appear  in  court  in  person. 
His  personal  appearance  in  court  is  the  only  duty  prescribed  in 
that  section  that  is  to  be  performed  upon  condition,  that  is 
^*if  necessary."  The  word  "necessary"  is  used  twice  in  the 
sentence  above  quoted,  but  it  is  not  used  in  the  same  sense 
in  both  connections.  The  term  "all  necessary  abstracts  of 
rct^ord  and  briefs"  assumes  that  abstracts  of  record  and  briefs 
are  necessary  in  appellate  courts  and  those  the  prosecuting 
attorney  is  required  to  prepare.  But  personal  appearance  is 
not  always  necessary,  many  cases  are  submitted  to  appellate 
courts  on  abstracts  and  briefs  and  therefore  the  statute  im- 
poses the  duty  on  the  prosecuting  attorney  to  appear  and  make 
oral  argtiinent  only  if  the  circumstances  of  the  case  render  it 
necessary.  {Should  the  conditions  not  require  his  personal 
appearance  he  is  to  make  the  abstract  and  brief,  and  is  to  be 
paid  for  thatj  but  if  it  is  necessary  for  him  to  appear  personally 
and  he  doos  50,  he  is  to  be  paid  for  that  also,  what  it  is  reason- 
ably worth  Rnd  his  necessary  traveling  expenses. 

The  main  difference  between  the  contending  parties  in  the 
trial  court  seems  to  have  been  on  the  question  as  to  who  should 
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decide  when  it  was  necessary  for  the  prosecuting  attorney  to 
attend  in  person  in  the  Court  of  Appeals.     The  plaintiff 
holding  that  as  the  prosecuting  attorney  knew  more  about  the 
conditions  surrounding  the  case  than  any  one  else,  he  was  the 
sole  judge  in  the  question  of  necessity,  while  the  defendant  con- 
tended that  as  the  county  court  had  to  audit  and  pay  the  bills, 
it  was  the  tribunal  to  decide.     The  ruling  of  the  trial  court 
indicated  that  it  took  the  defendant's  view  of  the  question. 
This  view  is  shown  by  admitting  over  the  plaintiff's  objection 
evidence  to  show  that  the  county  court  had  not  ordered  the 
prosecuting  attorney  to  appear  in  person  before  the  Court  of 
Appeals,  as  well  as  by  the  instructions  given  and  refused. 

The  position  of  neither  the  plaintiff  nor  the  defendant 
\va8  correct  on  that  point  The  statute  does  not  make  either 
the  prosecuting  attorney  or  the  county  court  the  sole  arbiter 
of  that  matter.  The  statute  says  he  should  go  if  necessary, 
and  shall  be  paid  a  reasonable  fee  for  his  services.  But  the 
question  of  the  necessity  and  that  of  the  quantum  meruit  are 
open  questionjB  of  fact  to  be  tried  on  the  evidence  by  the  court 
which  is  to  pass  judgment  on  the  claim  when  presented,  the 
county  court  in  the  first  instance  and  the  circuit  court  if 
appeal  is  taken.  And  in  passing  on  the  question  the  county 
court  is  to  act  judicially,  in  its  capacity  as  a  court,  and  not 
Ml  its  administrative  capacity.  Was  it  necessary  in  this  case 
for  the  prosecuting  attorney  to  attend  on  the  Court  of  Appeals 
in  person  ?  That  must  be  decided  by  the  triers  of  the  fact, 
Hke  any  other  question  of  fact  in  the  case. 

The  court  erred  in  admitting  the  testimony  tending  to 
show  that  the  county  court  had  not  ordered  the  plaintiff  to 
attend  in  person  on  the  Court  of  Appeals,  and  had  made  no 
order  signifying  that  such  attendance  was  necessary. 

The  judgment  is  reversed  and  the  cause  remanded  to  be 
retried  according  to  the  law  as  herein  expressed.     All  concur. 
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in?    ^^  FEEBACK,  Plaintiff  In  Error,  v.  MISSOUEI  PACIFIC 

EAILWAY  COMPANY. 

Division  One^  Pebmary  10,  1902. 

L  Neg-Hg-ence:  Bmnro  on  fbeight  trains:  allegations:  fboof.  Alle- 
gations thnt  deceased  was  on  a  train  as  a  passenger,  with  the  knowl- 
edge nnd  innsent  of  the  company,  are  not  sustained  by  evidence  that 
he  w^g  there  as  a  trespasser. 

2. -^  :  :  CUSTOM.    Evidence  that  persons  were  In 

the  liabit  of  riding  in  the  caboose  of  defendant's  freight  train  without 
objections,  regardless  of  the  rules  of  the  company,  is  not  admissible 
if  deceased  was  riding  between  two  cars. 

3*   ;  PUTT  TO  PBBSON  INJURED.    Unless  the  damage  complained  of 

arraes  out  of  a  failure  to  perform  a  legal  duty  to  the  person  injured, 
or  to  a  class  which  embraces  him,  or  to  the  public  where  he  is  con- 
cerned, there  is  no  cause  of  action  for  negligence. 

^   : :  TRESPASSER.    A  railroad  company  owes  a  trespasser 

•  on  one  of  ita  freight  trains  only  the  duty  of  avoiding  the  wanton  in- 
fliction of  nn  injury. 

5*    ^- — — :  — :  :  CASE  stated.    Two  freight  trains  were  to 

meet  |it  u  ^mall  station.  The  one  which  arrived  first  took  the  switch, 
but  ccjntiniied  to  move  slowly,  and  as  the  engine  got  opposite  the  de- 
pot, the  enrrineer  got  oflf  and  went  in  for  his  orders,  leaving  the  train 
still  moving  slowly,  without  notifying  the  fireman  of  his  absence. 
Some  one  twice  told  him  the  fireman  did  not  know  he  was  gone,  and 
that  h&  \va&  not  trying  to  stop  the  engine.  He  knew  the  train  was 
«3omiri^  from  the  other  direction,  and  gave  no  heed  until  his  engine 
was  within  three  rods  of  the  main  track,  when  he  started  rapidly  to- 
wards it.  Hut  before  he  had  arrived  it  had  moved  on  the  main  track, 
aTi4  the  ntker  train,  a  through  freight,  had  crushed  into  it,  and  plain- 
tiff's hiisbnnd  was  killed.  He  had,  on  being  refused  the  privilege  of 
riding  on  the  through  freight  at  the  station  beyond,  crawled  up  be- 
'  twp*'!!  tvvo  cars,  and  the  train  men  did  not  know  he  was  there  until 
after  tlie  accident.  The  petition  alleged  that  deceased  was  on  a 
traiii  that  usually  carried  passengers,  with  the  knowledge  and  oon- 
Bpnt  of  d(?fpndant.  But  at  the  trial  plaintiff  attempted  to  show  that 
the  eoniliiet  of  the  engineer  in  fault  was  so  grossly  negligent  that  de- 
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fendant  was  liable  although  deceased  was  a  mere  trespasser.  Held, 
flnt,  there  was  a  yarianoe  between  i>etition  and  proof;  second,  de- 
ceased was  not  a  passenger,  but  a  mere  trespasser,  and  defendant 
owed  him  no  duty  except  to  avoid  wantonly  injuring  him. 

Error  to  Cass  Circuit  Court — Eon.  W.  W.  Wood,  Judge. 

-^FIBMEIX  ^ 

Oeo.  Bird  and  James  T.  Bumey  for  plaintiff  in  error. 

(1)     Although  deceased  was  a  trespasser  on  defendant's 
train  and  was  guilty  of  negligence  in  riding  thereon  in  vio- 
lation of  the  company's  rules,  yet  such  negligence  was  not  con- 
tributory, and  will  not  preclude  a  recovery  in  this  case,  be- 
cause it  was  not  the  proximate  cause  of  the  injury.     7  Am. 
and  Eng.  Ency.  Law  (2  Ed:),  401 ;  Kelly  v.  Railroad,  95  Mo. 
279,      (2)     Plaintiff  is  entitled  to  recover  in  this  /iction 
^^i^5e  the  employees  of  defendant,  on  its  south  bound  train, 
^^d,  by  the  exercise  of  ordinary  care,  have  known  of  the 
danger  of  a  collision  with  the  north  bound  train  on  which  the 
deceased  was  riding  in  time  to  have  averted  the  injury,  and 
railed  to  make  such  discovery  in  time  solely  because  of  reckless- 
ness and  carelessness  on  their  part.  Harlan  v.  Railroad,  65  Mo. 
22;  Scoville  V.  Railroad,  81  Mo.  434;  Erick  v.  Railroad,  Y5 
^^-  595;  Rine  v.  Railroad,  88  Mo.  392;  Kelly  v.  Railroad, 
^^^o.  279;  Williams  v.  Railroad,  96  Mo.  280;  Morgan  v. 
^Wi-oad,  60  S.  W.  195;  Lynch  v.  Railroad,  111  Mo.  609; 
Kellny  V.  Railroad,  101  Mo.  73;  Donohue  v.  Railroad,  91 
7^^'    357.      (3)    The  conduct  of  defendant's  emplojrees  on 
'^  sonthbound  train  was  reckless  and  criminal  negligence, 
6<liUvalent  in  law  to  intentional  injury.     Under  these  cir- 
^^^tances  defendant  will  not  be  heard  to  excuse  itself  on  the 
P^^nd  of  deceased's  contributory  negligence.     Kellny  v.  Rail- 
^^^  101  Mo.  73;  Roddy  v.  Railroad,  104  Mo.  246;  Morgan 
*  -fctailroad,  supra;  Shear,  and  Red.  on  Neg.  (5  Ed.),  sec. 
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(J 4 :  rrossman  v.  City  of  Lynn,  121  Mass.  301 ;  Railroad  v. 
liaiikerson,  61  Ga.  114 ;  -Kenyon  v.  Raiboad,  5  Hun  (N. 
T,),  479;  Efailroad  v.  Whipple,  39  Kan.  631;  Railroad  v. 
Brice,  84  Ky.  298;  Railroad  v.  Gastineau,  83  Ky.  119;  Rail- 
road V,  Webster,  25  Fla.  394;  Railroad  v.  Hirst,  30  Ela.  1; 
Palmer  v.  Railroad,  112  Ind.  250;  Railroad  v.  Wheeler,  115 
Ind.  253;  Brannen  v.  Railroad,  115  Ind.  115;  Railroad  v. 
Bills,  118  Ind.  221;  Railroad  v.  Cooper,  6  L.  R  A.  241; 
Shuniacher  v.  Railroad,  39  Fed.  Rep.  174;  Sellick  v.  Rail- 
Tond^  02  Mich.  375,  18  L.  R.  A.  154;  Beach  on  Contributory 
Xtg.,  sec.  62;  2  Sutherland  on-  Damages,  p.  435.  (4)  The 
conn  erred  in  refusing  to  allow  the  evidence  offered  by  plain- 
tiff to  the  effect  that  persons  were  in  the  habit  of  riding  with- 
out objection  on  the  freight  trains  of  defendant  mentioned 
in  fvidence,  regardless  of  the  rules  of  the  company.  (5) 
The  i3Tigineer  of  defendant  in  charge  of  its  southbound  train 
was  guilty  of  such  culpable  negligence  as  amounted  to  a  felony, 
definod  by  statute  as  manslaughter  in  the  third  degree.  R. 
S.  1S99,  sec.  1832;  R.  S.  1889,  sec.  3475. 

i?,  T.  Railey  for  defendant  in  error. 

(1)  It  is  conceded  that  deceased  was  a  trespasser  se- 
rrpte-I  on  the  train  without  defendant's  knowing  that  he  was 
iheJ'c.  Under  these  circumstances,  the  law  is  well  settled 
that  defendant  owed  deceased  no  duty  whatever  at  the  time 
ami  ulace  of  the  accident.  Hallihan  v.  Railroad,  71  Mo.  117 ; 
irmry  v.  Railroad,  76  Mo.  295;  Williams  v.  Railroad,  96 
Mo.  282;  Barker  v.  Railroad,  98  Mo.  54;  Berry  v.  Railroad, 
121  Mo.  300;  Barney  v.  Raiboad,  126  Mo.  388;  Loring  v. 
Rfiilroad,  128  Mo.  360.  Being  a  trespasser,  the  company 
owed  him  no  duty,  except  not  to  wantonly,  willfully  or  with 
grrstvs  negligence  injure  him.  The  company  was  not  in  duty 
lM>mnl  to  look  out  for  him.  Maher  v.  Railroad,  64  Mo.  267; 
Hallihan  v.  Railroad,  71  Mo.  114;  Maloy  v.  Railroad,  84  Mo. 
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270;  Kine  v.  Eailroad,  88  Mo:  392;  Williams  v.  Railroad, 
96  Mo.  275 ;  Langan  v.  Railroad,  72  Mo.  394;  Comly  v.  Rail- 
road, 12  Atl.  Rep.  496.  (2)  In  the  country,  outside  of  high- 
ways, and  especially  where  the  track  is  fenced,  the  railroad 
company  is  entitled  to  a  clear  track.  It  is  not  required  to  be 
on  the  lookout  for  trespassers,  under  such  circumstances.  Ma- 
ker y.  Railroad,  64  Mo.  276 ;  Tamell  v.  Railroad,  75  Mo. 
579;  Donahoe  v.  Railroad,  83  Mo.  554;  Maloy  v.  Railroad, 
84  Mo.  274;  Barker  v.  Railroad,  98  Mo.  53;  Shaw  v.  Rail- 
road, 104  Mo.  656;  Sinclair  v.  Railroad,  133  Mo.  240;  Coat- 
ney  v.  Eaiboad,  151  Mo.  49 ;  Mirrielees  v.  Railroad,  63  S. 
W.  722.  The  rule  of  law  is  well  settled  by  the  foregoing 
authorities,  that  unless  a  trespasser  upon  or  near  the  track  is 
actually  seen  in  peril,  by  defendants'  servants  in  charge  of  the 
trauij  in  time  to  avoid  injury  thereafter,  by  the  exercise  of 
ordinary  care,  he  can  not  recover  under  any  circumstances,  re- 
gardless of  his  own  contributory  negligence.  (3)  The  law 
is  likewise  weU  settled  in  this  State,  that  where  the  railway 
crosses  a  street  or  highway,  the  citizen  and  the  railway  com- 
pany, when  desiring  to  use  said  crossing,  shall  each  exercise 
ordinary  care  in  looking  out  for  the  other,  under  such  circum- 
stances. A  duty  devolves  upon  the  railway  company  as  well 
as  the  citizen,  under  the  circumstances  aforesaid,  to  be  vig- 
ilant in  looking  out  for  danger.  Harlan  v.  Railroad,  64  Mo. 
483;  Harlan  v.  Railroad,  65  Mo.  22;  Purl  v.  Raiboad,  72 
Mo.  168;  Kelly  v.  Railroad,  75  Mo.  140;  Donohue  v.  Rail- 
road, 91  Mo.  366 ;  Boyd  v.  Railroad,  105  Mo.  371 ;  Dlauhi 
V.  Eailroad,  105  Mo.  648 ;  Watson  v.  Railroad,  133  Mo.  246 ; 
Culbertson  v.  Railroad,  140  Mo.  64;  Peterson  v.  Railroad, 
156  Mo.  555 ;  Holwerson  v.  Railroad,  157  Mo.  223 ;  Davies  v. 
Raiboad,  159  Mo.  6.  (4)  Some  of  the  authorities  in  this 
Stateliold,  that  where  a  raiboad  runs  through  cities  and  towns, 
where  its  track  is  unfenced,  and  where  men,  women  and  chil- 
dren are  constantly  passing  and  repassing  over  its  track,  from 
Vol  167  mo— 14 
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a   hiiniaoitarian  standpoint  of  view,   the  railway  company 
has  iiG  right  to  assume  that  its  track  is  clear,  and  to  run  its 
trains  accordingly.     Bell  v.  Railroad,  72  Mo.  58;  Frick  v. 
Railroad,  75  Mo.  600;  Lenix  v.  Railroad,  76  Mo.  86;  Powell 
V.  Railroad,  76  Mo.  80;  Scoville  v.  Railroad,  81  Mo.  439; 
Rine  t.  Railroad,  88  Mo.  398 ;  Yancey  v.  Railroad,  93  Mo. 
433 ;  Williams  v.  Railroad,  96  Mo.  277 ;  Kellny  v.  Railroad, 
101  Mo.  73 ;  Fiedler  v.  Railroad,  107  Mo.  645 ;  Hyde  v.  Rail- 
road^ 110  Mo.  272;  Maxey  v.  Railroad,  113  Mo.  1;  Rearden 
V.  Railroad,  114  Mo.  405 ;  Spillane  v.  Railroad,  135  Mo.  414 ; 
?ogg  V,  Railroad,  138  Mo.  176;  Tanner  v.  Railroad,  161 
Mo,  497.     (5)     In  cities,  towns  and  popnloua  districts,  where 
the  raihvay  company  has  permitted  the  public  to  use  its  track 
extensively  for  years,  as  though  it  were  a  highway,  it  has  been 
asserted  by  some  of  the  Missouri  cases  in  respect  to  defendant's 
negUgeucej  that  the  sen^ants  of  the  railway  company  have  no 
right  to  rely  on  a  clear  track,  under  all  circumstances,  but 
under  tlie  conditions  aforesaid  must  exercise  ordinary  care 
towards  those  people  thus  permitted  to  use  said  track.     Frick 
V.  Eiiilroad,  75  Mo.  609 ;  Williams  v.  Railroad,  96  Mo.  279 ; 
leilay  y.  Railroad,  105  Mo.  370;  Lynch  v.  Railroad,  111 
Mo.  609 ;  Maxey  v.  Railroad,  133  Mo.  1 ;  Chamberlin  v.  Rail- 
road, 113  Mo.  587;  Morgan  v.  Railroad,  159  Mo.  276.      It 
is  unneecssary  to  discuss  the  question  as  to  whether  the  fore- 
^ning  principle  of  law  is  sound  or  otherwise,  for  the  obvious 
rc»asoTi  that  it  affords  no  remedy  to  this  plaintiff  in  any  aspect 
nf  th(^  ease.     (6)     In  this  class  of  cases,  where  the  servant 
is  at  work  along  the  line  of  road,  it  is  his  duty  to  be  on  the 
lookout  for  trains.     Under  such  circumstances,  the  defendant 
h  only  liable  for  injuring  him,  after  he  is  actually  discov- 
ered to  be  in  peril.     Kelly  v.  Railroad,  95  Mo.  282 ;  Schle- 
roth  V.  Railroad,  115  Mo.  100;  Loring  v.  Railroad,  128  Mo. 
360;  Sharp  v.  Railroad,  101  Mo.  214.     (7)     It  stands  ad- 
iiiiHed  tbnt  deceased  was  a  trespasser  on  defendant's  train, 
which  did  not  carry  passengers.     He  was  there    against  the 


^ 


Digitized  by  VjOOQ IC 


VOL.  167,  OCTOBEE  TERM,  1901.  211 

Feeback  v.  Mo.  Pacific  Ry.  Co. 

positive  orders  of  the  men  in  charge  thereof,  and  without  their 
knowledge  or  consent.  HiB  presence  was  unknown'  to  any  of 
the  trainmen.  He  occupied  a  position  of  extreme  danger,  as 
the  facts  therein  disclose.  AH  the  trainmen  of  both  crews 
escaped  and  he  alone  was  killed.  He  was  not  in  a  position 
Avhere  he  could  keep  himself  informed  as  to  the  running  of 
tlie  train,  or  the  danger  to  be  apprehended.  He  was  likewise 
there,  as  a. trespasser  under  the  statute,  as  declared  by  Judge 
Buck,  in  the  Barker  case,  supra.  He  knew  he  was  occupy- 
ing a  dangerous  position,  and  one  in  which  the  defendant  could 
render  him  no  assistance.  In  other  words,  he  willfully,  reck- 
lessly and  wantonly  took  his  life  in  his  own  hands,  without  any 
knowledge  of  defendant's  servants  as  to  his  position;  and 
having  lost  his  life  under  such  conditions,  the  plaintiff  should 
not  he  permitted  to  recover  herein.  Powell  v.  Railroad,  76 
^lo.  80;  Barker  v.  Eailroad,  98  Mo.  53;  Boyd  v.  Railroad, 
105  Mo.  371;  Hyde  v.  Railroad,  110  Mo.  272;  Maxey  v.  Rail- 
road, 113  Mo.  1 ;  Watson  v.  Raiboad,  133  Mo.  246 ;  Sinclair 
y-  Eailroad,  133  Mo.  240 ;  Vogg  v.  Raiboad,  138  Mo.  176 ; 
Culhertson  v.  Railroad,  140  Mo.  64;  Coatney  v.  Raiboad, 
151  Mo.  49 ;  Peterson  v.  Railroad,  156  Mo.  555 ;  Holwerson 
V.  Railroad,  157  Mo.  223;  Davies  v.  Railroad,  159  Mo.  6; 
Tanner  v.  Railroad,  161  Mo.  497 ;  Sharp  v.  Railroad,  161 
Mo.  214. 

VALLIAlsT,  J. — Plaintiff  sues  to  recover  damages  for 
the  death  of  her  husband  who  was  killed  in  a  railroad  wreck 
caused  by  the  collision  of  two  freight  trains  owned  and  oper- 
ated by  the  defendant  The  accident  occurred  at  Adrian,  in 
Bates  county. 

The  petition  avers  that  it  was  the  custom  of  defendant, 
^ts  officers,  agents  and  employees  to  carry  "passengers  and 
other  persons,  on  all  its  trains,  including  freight  trains,"  and 
ftat  on  this  occasion  the  plaintiff's  husband  was  on  the  freight 
^ain  that  was  wrecked  "with  the  pennission,  knowledge  and 
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coTiseiit  of  the  defendaut,  its  officcrSj  agentSj  aerv^aiits  and  em- 
ployees" for  the  pui*poso  of  being  carried  from  Butler  to  Har- 
riaonville, 

By  rhe  plaintiff's  evidence  the  following  facts  were  shown* 
These  two  freight  trains  were  to  pass  each  other  at  Adrian, 
the  nortJi-boimd  train  had  the  right  of  wav,  and  the  south- 
bound train  arriving  first,  switched  into  tlie  side  track  to 
ckar  the  main  track  for  the  other  train  ^'hich  was  due. 

After  passing  on  to  the  side  track  the  engineer  in  charge 
fif  flie  soiith'Wund  train  stepped  off  his  engine  while  it  wras 
Mh  ving  and  went  towards  tlie  depot  to  get  his  orders;  the 
fir<.'nian  was  on  the  train,  hut  whetiier  he  knew  the  engineer 
hfld  left  it  or  not  does  not  appear. 

It  was  down  grade  and  the  steam  wa?  not  shut  off  nor 
the  brakes  set,  tliough  the  train  was  moving  slowly.  While 
the  engineer  was  walking  towards  the  depot  one  of  the  witnesses 
said  to  him,  *^The  fireman  don^t  know  you  are  off,"  to  which 
the  engineer  replied,  "He  does,"  hut  witness  repeated,  "'He 
does  not"  Then  the  engineer  said,  'Tet  bim  go  to  hell,  then." 
But  when  the  engine  reached  a  point  within  about  three  rods 
of  the  main  line  the  engineer  seeming  to  realize  the  danger 
ran  to  the  train  and  jumped  on  a  car  and  then  ran  ahead  along 
the  cars  towards  the  locomotive.  The  fireman  about  that  time 
reversed  the  engine,  but  it  was  too  late,  it  had  passed  on  to  the 
main  track^  and  the  north-bound  train  running  at  a  rate  of 
eighteen  or  twenty  miles  an  hour  struck  it  and  the  wreck  en- 
sued. As  soon  as  the  engineer  on  the  north-lionnd  train  dis- 
covered the  other  locomotive  on  the  main  track,  it  being  then 
too  late  to  avoid  a  collision,  he  sounded  the  danger  fignnl  and 
he  and  the  reat  of  the  train  crew^  jumped  off  and  thus  saved 
themselves, 

Thi?  nnrth-bound  train  was  what  was  called  a  "throngh 
freight."  It  consisted  of  twenty- five  or  thirty  cans,  four  or 
five  box  cars  next  to  the  engine,  a  lot  of  coal  cars  and  a  caboose 
at  the  end.     The  plaintiff's  husband,  in  company  with  his 
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brother  and  another  companion,  was  at  Butler,  which  is  south 
of  Adrian,  when  this  north-bound  train  stopped  there.  He 
went  to  the  caboose  alone  and  when  he  returned  he  told  his 
brother  and  his  other  companion  that  he  had  asked  the  brake- 
man  (the  conductor  not  being  there  at  the  time)  for  permission 
to  ride  to  Harrisonville,  and  the  brakeman  refused  to  allow 
him  to  get  on  the  train.  Then  he  and  his  brother  and  the 
other  companion  started  walking  up  the  track  and  when  the 
train  came  along  moving  slowly  he  climbed  on  it,  taking  a 
position  on  the  front  end  of  the  front  coal  car  just  in  the  rear 
of  the  box  cars.  The  train  stopped  in  a  short  distance  and 
two  of  the  box  cars  were  cut  off  and  side-tracked,  then  the 
engine  reattached  to  the  train  and  it  moved  on.  When  this 
stop  was  made  the  plaintiff's  husband  got  off  and  joined  his 
companions,  but  when  it  started  he  got  on  again  in  the  same 
position.  The  train  moved  on  and  that  is  the  last  time  those 
companions  saw  him  alive.  When  the  work  of  removing  the 
wreck  was  going  on,  the  cars  were  pulled  apart  and  his  dead 
body  fell  down  in  the  track.  It  had  been  crushed  between  the 
cars. 

The  counsel  for  the  plaintiff  asked  one  of  his  witnesses 
this  question :  'TDo  you  know  of  any  parties  riding  backwards 
and  forwards  on  the  road  there  on  this  freight  train  ?"  To 
which  defendant  objected,  the  objection  was  sustained  and  the 
plaintiff  excepted. 

At  the  close  of  the  plaintiff's  case  defendant  asked  an 
instrnction  in  the  nature  of  a  demurrer  to  the  evidence  which 
the  court  refused.  Then  the  defendant  introduced  evidence 
which  tended  to  show  that  the  deceased  came  into  the  caboose 
at  Butler  and  asked  to  be  allowed  to  ride  to  Harrisonville. 
The  conductor  at  the  time  being  in  or  about  the  depot,  the 
brakeman  told  the  deceased  that  this  was  a  through  freight 
and  did  not  carry  passengers.  Deceased  said  he  had  money  to 
pay,  but  the  brakeman  still  refused.  He  then  tried  to  get  on 
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the  tnigine,  and  told  the  engineer  that  lie  had  money  to  pr^y* 
but  the  engineer  refused  to  allow  him  to  get  on»  None  of 
the  crew  knew  that  he  was  on  the  train  nntd  his  dead  bodj 
was  discovered  when  the  wi'eck  was  being  removei 

At  the  close  of  all  the  evidence  the  court  instructed  the 
jury  that  the  plaintiff  was  not  entitled  to  recover"  the  plain- 
tiff took  a  iioasuit  with  leave,  and  after  due  course  brings  the 
cause  here  bv  appeal. 

I,  It  is  asi^igned  for  error  that  the  court  refused  to  allow 
the  plaintiff  to  introduce  evidence  to  the  effect  that  passengers 
were  hahituallv  allowed  to  ride  upon  the  freight  trains  of 
defeudanty  with  the  knowledsre  and  consent  of  its  employees. 

Evidence  tending  to  show  that  passengers  were  allowed 
to  rirle  on  freight  trains  with  the  knowledge  and  consent  of 
emplriyres  would  not  tend  to  show  that  persons  were  allowed 
to  ride  as  the  deceased  in  this  instance  was  riding,  hidden  be 
tween  the  front  end  of  a  coal  car  and  the  rear  end  of  a  boK 
car.  There  was  a  caboose  on  this  train  and  if  passengers  were 
allowed  on  the  train  tlipy  would  be  in  the  cahonse. 

In  thii  brief  for  appellant  it  is  said  that  the  courc  erred 
in  refusing  evidence  offered  by  plaintiff  to  the  effect  that  per- 
sons were  in  the  habit  of  riding  without  ohjeetion  on  the 
freiifht  trains  of  defendant  regardless  of  the  nilea  of  the  coni- 
]mny. 

The  plaintiff's  offer  did  not  include  evidence  to  show 
that  the  deceased  was  on  the  train  regardless  of  the  rules  of 
the  cnmpany. 

And  if  the  offer  had  been  made  it  woidd  have  been  irreb 
evant  under  the  averniente  of  the  petition,  which  were  that 
pa.^?sf^Tigrrs  and  other  perFons  were  carried  on  all  the  freight 
trains,  e%'en  in  flat  or  box  ears^  with  the  full  knowledge  and 
cou.sent,  not  only  of  rhe  employees  and  servants,  but  of  the 
defendant  itself  and  its  officers.  And  the  petition  avers  that 
the  plaintiff's  husband  was  on  this  train  ^Svith  the  permission, 
kntnvleilge  and  consent  of  the  defendant     .     ,     ,     for  the 
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purpose  of  going  to  Harrisonville."  If  he  was  there  under 
those  conditions  he  was  a  passenger  and  evidence  tending  to 
show  that  he  was  a  trespasser  or  that  he  was  there  with  the 
connivance  of  the  train  crew  in  violation  of  the  rules  of  the 
defendant  would  have  been  in  contradiction  of  the  petition. 
The  court  did  not  err  in  sustaining  the  objection  to  the  evi- 
dence. 

11.  There  was  no  evidence  tending  to  show  that  the 
engineer  or  any  of  the  crew  of  the  north-bound  train  com- 
mitted any  breach  of  duty.  The  wreck  was  due  to  the  act  of 
the  engineer  of  the  south-bound  train  in  leaving  his  engine, 
with  steam  on  and  brakes  open,  moving  towards  and  near  the 
point  of  contact  with  the  train  coming  in  the  opposite  direction. 
Whether  or  not  that  act  was  negligence  in  the  technical  sens-^ 
as  affecting  the  plaintiff's  cause  of  action  depends  on  the  an- 
swer that  must  oe  given  to  the  question  whether  or  not  the 
engineer  in  that  act  failed  to  discharge  a  duty  the  defendant 
then  owed  to  the  plaintiff's  husband  under  the  circumstances 
of  the  case. 

The  term  '^negligence"  in  its  technical  sense  embraces  in 
its  definition  a  failure  to  discharge  a  legal  duty  owing  to  the 
injured  person.  A  right  of  action  does  not  accrue  to  a  plain- 
tiff for  an  accidental  damage  sustained  in  consequence  of  tiie 
failure  of  a  defendant  to  discharge  a  duty  owing  to  a  third 
person.  [Roddy  v.  Eailroad,  104  Mo.  234;  1  Thomp.  on 
^'(^g.  (Xew  Ed.),  sec.  3.]  The  legal  duty  here  referred  to 
may  be  assumed  voluntarily  as  by  contract,  or  it  may  be  im- 
posed involuntarily  by  the  relation  of  the  parties  and  the 
environmentv«.  But  unless  the  damage  complained  of  arise? 
^Tit  of  a  failure  to  perform  a  legal  duty  to  the  person  injured, 
there  is  no  cause  of  action.  It  is  not  necessary  that  the  duty 
he  owing  to  the  person  in  particular;  it  is  sufficient  if  it  be 
^wing  to  a  class  which  embraces  him,  or  to  the  public  where 
he  is  concerned. 

Xow,  what  duty  did  the  defendant  corporation  owe  to  the 
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plaintiff's  hufiband  under  the  circumfitances  of  this  case  ?  Ac- 
cording to  the  petition  he  was  a  passenger  and  consequently 
the  corporation  owed  him  a  duty  to  exercise  a  high  degree  of 
care  for  his  protection.  True,  the  petition  does  not  call  him 
by  that  name,  but  it  declares  that  he  was  on  a  train  of  de- 
fendant's on  which  it  usually  carried  passengers,  and  was  there 
with  the  knowledge  and  consent  of  the  defendant  to  be  carried 
to  his  appointed  destination  on  the  defendant's  road.  If  that 
declaration  were  true,  he  was  a  passenger.  But  on  the  trial 
the  plaintiff  did  not  attempt  to  maintain  that  position,  but 
contended  that  the  conduct  of  the  engineer  in  fault,  was  so 
grossly  negligent,  that  the  defendant  was  liable,  although  the 
plaintiff's  husband  was  a  mere  trespasser.  Thus  the  plain- 
tiff is  in  the  attitude  of  suing  in  one  capacity  and  trying 
to  recover  in  another. 

But  even  a  trespasser  has  some  rights.  If  a  man  intrudes 
into  your  house  when  you  have  forbidden  him  to  enter,  you 
have  no  ri^t  to  kill  him,  but  you  may  expel  him  by  using  just 
sufficient  force  for  that  purpose;  you  owe  him,  under  those 
conditions,  the  duty  to  avoid  inflicting  on  him  unnecessary  in- 
jury. But  if  the  man  is  secreted  in  a  closet  without  your 
knowledge  and  you  are  carelessly  handling  a  gun  and  allow 
it  to  be  discharged  and  wound  him,  you  are  not  liable,  how- 
ever careless  you  may  have  been,  nor  was  your  conduct  negli- 
gence in  the  technical  sense.  There  is  a  difference  between 
carelessness  in  common  parlance  and  n^ligence  in  the  tech- 
nical sense. 

The  plaintiff's  husband  was  a  trespasser  on  the  train  and 
the  only  duty  the  defendant  owed  him  was  to  avoid  inflicting 
injury  on  him  wantonly.  He  had  no  share  in  the  duty  the 
engineer  owed  to  the  train  crew  or  to  possible  passengers  on 
the  train. 

How  can  it  be  said,  therefore,  that  the  careless  engineer 
of  the  south-bound  train  neglected  any  duty  he  owed  to  this 
man  when  he  had  no  knowledge  of  or  reason  to  apprehend  his 
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presence  ?  It  is  argued  by  the  learned  counsel,  that  the  engi- 
neer knew  that  those  trains  habitually  carried  passengers  and 
therefore  he  ought  to  have  apprehended  that  passengers  were 
on  this  train  and  his  conduct  was  a  reckless  disregard  of  his 
duty  in  that  respect.  But  disregard  of  a  duty  owing  to  pas- 
sengers gives-  no  cause  of  action  to  one  who  was  not  a  passen- 
ger. The  petition  does  not  aver  that  the  engineer  had  reason 
to  apprehend  that  the  plaintiff's  husband  was  on  the  train  in 
a  position  of  extraordinary  danger  where  passengers  do  not 
ordinarily  ride.  If  the  case  had  been  stated  in  the  petition 
as  it  was  made  out  by  the  plaintiff's  evidence  on  the  trial,  it 
would  probably  have  been  ended  on  demurrer. 

There  is  nothing  in  the  facts  of  this  case  to  bring  it 
within  the  doctrine  announced  in  Kellny  v.  Eailroad,  101 
Mo.  67,  and  Morgan  v.  Eailroad,  159  Mo.  262,  cited  in  the 
briefs.  However  careless  the  conduct  of  the  engineer  of  the 
south-bound  train  may  be  considered,  it  can  not  be  adjudged 
to  have  been  a  violation  of  any  duty  the  defendant  owed  the 
plaintiff's  husband,  and  therefore  it  was  not  negligence  for 
which  the  defendant  is  liable  in  this  suit. 

The  judgment  of  the  circuit  court  is  affirmed.  All  con- 
cur. 
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JEFFERSON  W.  TINDALL  et  al.,  Appellants  v.  K  C. 
TINT) ALL  et  al. 

Division  One,  February  19,  1902. 

1      Deed:  LITE  ESTATE:    BODILY  HETBS:    SOLE  USE:    COZTTINGENT  REMAIX- 

iiFM.  By  deed  the  grantor  conveyed  land  to  his  daughter  "for  and 
rliiring  her  natural  life  and  then  to  the  issue  of  her  body  forever,  but 
u*\  to  be  in  any  manner  subject  to  the  disposition  of  her  husband, 
arjii  in  case  she  shall  depart  this  life  without  leaving  issue  living  at 
]\vf'  death,  then  said  land  to  descend  to  her  heirs  at  law  and  not  to 
fif'i  ^laid  husband  or  his  heirs;"  and  the  habendum  was:  "Unto  her 
\hp  Baid  Lusina  and  to  her  sole  use  and  benefit  for  and  during  her 
iiuiural  life,  and  to  the  issue  of  her  body  forever  after."  Held,  to 
(I  cute  in  the  daughter  a  separate  estate  in  fee  simple  in  the  event 
ftinl  she  had  no  i:*sue;  and  of  an  estate  for  life  onlv,  if  she  have  issue, 
1  i'faiF\tnder  in  fee  to  such  issue.  And  the  said  Lusina  having  no  chil- 
(luTi  at  the  time  the  deed  was  made.,  the  remainder  to  her  issue  was 
tlif-n  contingent.  But  children  having  been  born,  the  contingency  hap- 
|j<^ned  and  the  contingent  remainder  became  a  vested  remainder.  The 
children  of  Lusina  constituted  a  class,  and  the  fee  vested  on  the  birth 
nf  (he  first,  and  as  other  children  were  born  the  class  opened  and  ad- 
riiiMi^d  them  to  equal  right  with  the  first.  Hence,  one  of  said  children 
li  nitig  conveyed  his  interest  in  said  land  and  died  during  the  life 
nf  the  life  tenant,  the  grantee  at  her  death  took  to  the  exclusion  of 
tlic'  surviving  children  of  the  said  granting  remainderman. 

2,  — -: : :  USE  OF  "then."    The  use  of  the  word  "then" 

in  I  hi;  granting  clause  manifests  no  such  contingency  as  postponed  the 
vrsting  of  the  title  to  the  death  of  the  life  tenant. 

S.    >:    :   :    "ISSUE  LTVINO"  AT  LIFE  TENANT'S   DEATH: 

INTKNTION.  The  only  words  used  in  this  will  which  raise  any  doubt 
tbnt  the  grantor  did  not  intend  to  postpone  the  vesting  of  the  fee 
until  the  death  of  his  daughter,  is  the  clause  providing  for  the  descent 
of  the  fee  to  her  heirs  at  law  in  case  she  died  without  issue  livin<T 
at  her  death.  But  the  rule,  for  the  construction  of  deeds  and  wills 
alik^?,  requiring  that  the  intention  of  the  maker  as  manifested  in 
t>ip  instrument  itself  is  to  be  effectuated  unless  in  contravention  of 
some  positive  rule  of  law,  and  the  further  rule  of  law  being  that  any 
duiibt  raised  by  the  phraseology  should  be  resolved  in  favor  of   a 
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vested  estate,  it  is  held,  that,  reading  the  whole  will  together,  the 
grantor  did  not  intend  by  this  clause  to  make  the  death  of  the  life 
tenant  the  contingency  on  which  the  remainder  was  to  vest,  but 
thereby  attempted  to  provide  for  the  contingency  of  the  remainder 
never  vesting. 

Appeal  from  Howard  Circuit  Court. — Hon.  Jno.  A,  Hocka- 
day,  Judge. 

Affibmed. 

B.  0.  Clark  and  W.  M.  Williams  for  appellants. 

(1)  Where  a  deed  inter  vivos  conveys  real  estate  to  one 
for  life,  and  then  to  the  issue  of  his  body  as  a  class,  only  those 
who  answer  the  description  at  the  death  of  the  life  tenant 
take  as  remaindermen.  Eidley  v.  McPherson,  43  S.  W.  772  : 
Soper  V.  Brown,  32  K  E.  769;  Bradford  v.  Griffin,  19  S.  E. 
76.  (2)  (a)  The  deed  from  Jere  Kingsbury  would  have 
created  an  estate  tail  at  common  law.  Farrer  v.  Christy,  24 
Mo.  453;  Harbison  v.  Swan,  58  Mo.  147;  iTcTlhinney  v.  Mc- 
Hhmney,  37  K  E.  147.  (b)  Under  the'  statute  of  1835, 
which  was  in  force  at  the  time  this  deed  was  made,  it  vested  a 
life  estate  in  Lusina  Tindall,  and  the  remainder  was  continsjent 
during  her  life,  and  at  her  death  vested  in  the  heirs  of  her 
body  surviving  at  that  time.  This  was  expressly  so  ruled  in 
a  case  involving  the  construction  of  a  deed  dated  April  17, 
1845,  and  which,  like  the  deed  involved  here,  was  controlled 
by  the  statute  of  1835.  Eozier  v.  Graham,  146  Mo.  352. 
fc)  Henry  C.  Tindall  died  in  the  lifetime  of  his  mother. 
The  deed  of  trust  executed  by  him,  and  the  trustee's  sale 
thereunder,  did  not  convey  any  title  to  defendant,  N.  C.  Tin- 
dall. Eozier  v.  Graham,  supra;  Godman  v.  Simmons,  113 
Mo.  122;  EnMnerson  v.  Hughes,  110  Mo.  627;  Eead  v.  Lane, 
122  Mo.  311.  '"But  it  is  equally  well-settled  law  in  this  Stato 
that  though  a  fee  may  vest  as  a  contingent  remainder,  it  mnv 
be  divested  upon  contingencies,  until  the  death  of  the  life 
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tenant,  at  which  it  vests  finally."  Eozier  v.  Graham  supra. 
(3)  If,  under  the  statute  of  1835,  Lusina  Tindall  under  this 
deed  had  a  life  estate,  with  a  vested  remainder  in  H.  C.  Tin- 
dall the  oldest  son  (Frame  v.  Humphreys,  infra),  plaintiffs 
still  have  an  interest  in  said  land.  H.  C.  Tindall  only  at- 
tempted to  convey  by  his  deed  of  trust  "an  .undivided  one- 
third"  of  the  land.  The  deed  of  trust  only  purports  to  trans- 
fer an  undivided  one-third.  He  remained,  therefore,  the 
owner  of  two-thirds,  subject  to  his  mother^s  life  estate.  This 
descended,  upon  his  death,  to  his  children,  and  each  of  the 
plaintiffs,  as  his  heirs,  would  be  entitled  to  one-sixth  of  said 
two-thirds.     Frame  v.  Humphreys,  64  S.  W.  116. 

Thomas  Shackelford^  G.  B.  Crawley  and  A.  W.  Walker 
for  respondents. 

(1)  In  order  to  create  an  estate  tail  at  common  law  by 
deed,  the  words  "heirs"  must  be  used.  No  other  word  will 
sufiice.  2  Black  Com.,  115;  Tiedeman  on  Eeal  Prop.  (EL 
Ed.),  sec.  47;  Coke  on  Litt,  2b;  Alpass  v.  Watkins,  8  T.  R 
516;  McLeod  v.  Dell,  9  Fla.  441;  Ford  v.  Johnson,  41  Ohio 
St.  367;  Doty  v.*Teller,  54  N.  J.  L.  163;  Kirk  v.  Ferguson, 
17  E.  I.  432.  Hence,  the  deed  from  Jere  Kingsbury  to  Lusina 
Tindall  "for  and  during  her  natural  life  and  then  to  the  issue 
of  her  body  forever,"  for  lack  of  the  word  'Taeirs"  did  not 
create  an  estate  tail  at  common  law  and  the  statute  of  1835, 
cited  by  appellants,  has  no  application.  R.  S.  1835,  sec.  5,  p. 
119.  (2)  Although  the  rule  in  Shelley's  case  was  in  force 
in  this  State  as  to  deeds  when  the  deed  in  question  was  exe- 
cuted, that  rule  operated  only  on  limitations  using  the  words 
'Tieirs"  or  "heirs  of  the  body."  Hence,  it  can  have  no  appli- 
cation to  the  remainder  "to  the  issue  of  her  body  forever." 
The  rule  never  applies  to  the  word  "issue."  Greenl.  Cruise, 
ch.  23,  title  32,  Deeds,  sec.  28,  p.  389;  Tiedeman  on  Real 
Prop.  (El.  Ed.),  sec.  434;  McHhinny  v.  McHhinny,  137  Ind. 
411;  Daniel  v.  Whartenby,  17  Wall.  639;  Muldrow  v.  White, 


Digitized  by  VjOOQ IC 


VOL.  167,  OCTOBER  TERM,  1901.  221 

Tindall  v.  Tindall. 

67  Mo.  471;  Tesson  v.  Newman,  62  :^o.  200.  (3)  (a) 
The  word  "issue/'  when  used  in  a  deed,  is  universally  held  to 
be  a  word  of  purchase  and  not  of  limitation.  Greenl.  Cruise, 
ch.  23,  title  32,  Deeds,  sec  28,  p.  389;  2  Washb.  Real  Prop. 
(5  Ed.),  top  pp.  654-655;  Elphinstone's  Int.  of  Deeds,  318, 
319;  Doe  v.  Collis,  4  T.  R.  299;  Bagshaw  v.  Spencer,  2  Atk. 
586;  Bagley  v.  Morris,  4  Ves.  Jr.  794;  Price  v.  Sisson,  13 
K  J.  Ch.  177;  Ford  v.  Johnson,  41  Ohio  366;  Taylor  v.  Tay- 
lor, 63  Pa.  St  481;  Mcllhinny  v.  McDhinny,  137  Ind.  411. 
(b)  And  the  grant  to  Lusina  Tindall  "for  and  during  her 
natural  life  and  then  to  the  issue  of  her  body  forever,"  created 
a  valid  remainder  in  fee  in  the  issue  of  Lusina  Tindall  and 
said  remainder  did  not  hang  in  abeyance  until  her  death,  but 
Tested  in  her  first  child  immediately  upon  its  birth  and  there- 
after opened  to  let  in  her  afterbom  children.  2  Washb.  on 
Eeal  Prop.  (5  Ed.),  629;  Greenleafs  Cruise,  title  32,  Deeds, 
chap.  23,  sec.  28,  p.  389;  McDhinny  v.  Mcllhinny,  137  Ind. 
411;  Daniel  v.  Whartenby,  17  Wall.  639;  Jones  v.  Waters, 
17  Ma  587;  Waddell  v.  Waddell,  99  Mo.  338;  Gates  v.  Sei- 
bert,  157  Mo.  271;  Bank  v.  Lees,  176  Pa.  St.  402.  (c) 
"The  law  favors  vested  estates  and  no  remainder  will 
be  construed  to  be  contingent  which  may,  consistently  with 
intention,  be  deemed  vested.''  Jones  v.  Waters,  17  Mo,  590 ; 
Chew  V.  Keller,  100  Mo.  362;  Byrne  v.  France,  131 
Mo.  646;  Fanning  v.  Doan,  128  Mo.  328.  (4)  (a) 
The  entire  estate  being  thus  disposed  of  by  the  granting 
clause  of  the  deed,  the  grantor's  attempt  to  further  control 
the  devolution  of  the  estate  by  the  clause  appearing  after  the 
description  of  the  land,  "in  case  the  said  Lusina  shall  depart 
this  life  without  leaving  issue  living  at  her  death  then  said 
tracts  or  parcels  of  land  to  descend  to  her  heirs  at  law  and  not 
to  the  said  Cordy  Tindall  or  his  heirs,"  is  void  upon  the 
familiar  principle  that  a  remainder  can  not  be  limited  upon 
a  previous  grant  in  fee.  Vaughan  v.  Gray,  17  Mo.  429;  Wad- 
dell V.  Waddell,  99  Mo.  338;  Chew  v.  Keller,  100  Mo.  362; 
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Cornwall  v.  Orton,  126  Mo.  365.  (b)  Neither  can  the  last- 
mentioned  limitation  in  said  deed  in  anywise  affect  the  mean- 
ings or  construction  to  be  given  the  previous  grant,  because 
the  last  limitation  is  based  upon  a  definite  failure  of  issue. 
Glover  v.  Condell,  163  HI.  536;  Bank  v.  DePauw,  75  Fed. 
777;  Parkhurst  v.  Harrower,  142  Pa.  St.  432;  De  Wolf  v, 
Middleton,  18  E.  I.  810.  (5)  As  the  deed  does  not  create 
an  estate  tail  at  common  law,  there  can  be  no  application  of 
the  doctrine  of  primogeniture.  Appellants'  abstract  does  not 
show  who  was  the  oldest  son  of  Lusina  Tindall.  (6)  The 
agreed  facts  admit  that  the  defendants,  N.  C.  and  M.  F.  Tin- 
dall, are  each  entitled  to  one-third  of  the  land  under  the  deed 
of  Jere  Kingsbury  and  that  if  the  remainder  "to  the  issue 
of  her  body  f orever^'  became  vested  upon  the  birth  of  a  child 
or  children  to  Lusina  Tindall,  then  the  remaining  one-third 
of  the  land  belongs  to  N".  C.  Tindall  imder  the  deed  of  trust 
given  him  by  Henry  C.  Tindall  and  the  deed  of  foreclosure 
thereof. 

PEACE,  P.  J. — This  is  an  appeal  from  a  judgment  of 
the  Howard  Circuit  Court  in  partition  upon  an  agreed  case. 
AJl  parties  claim  under  a  deed  executed  by  Jere  Kingsbury  6n 
August  19,  1844,  which  is  as  follows: 

"This  indenture  made  and  entered  into  on  this  nine- 
teenth day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-four,  between  Jere  Kingsbury  of  the 
county  of  Howard  and  State  of  Missouri,  of  the  one  part,  and 
his  daughter,  Lusina  Tindall,  wife  of  Cordy  Tindall,  of  tHe 
same  place,  of  the  other  part,  Witnesseth:  that  the  said  Jere 
Kingsbury  for  and  in  consideration  of  the  natural  love  and 
affection  which  he  bears  for  his  said  daughter,  Lusina  Tindall, 
and  for  the  further  consideration  of  one  dollar  to  him  in  hand 
paid  by  her,  the  said  Lusina,  at  and  before  the  sealing  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
has  this  day  given,  granted,  bargained  and  sold  and  does  by 
these  presents  give,  grant,  bargain  and  sell  imto  her,  the  said 
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Lusina,  for  and  during  her  natural  life  and  then  to  the  issue 
of  her  bodv  forever,  the  following  described  tracts  or  parcels 
of  laud,  but  not  to  be  in  any  manner  subject  to  the  disposition 
of  her  said  husband,  to-wit:  The  southwest  quarter  and  the  east 
half  of  the  northwest  quarter  of  section  twenty-nine,  township 
fifty  in  range  sixteen  in  Howard  county  in  the  State  of  Mis- 
souri^ valued  at  $2,000;  and  in  case  she,  the  said  Lusina  Tin- 
dall, shall  depart  this  life  without  leaving  issue  living  at  her 
death,  then  the  said  tracts  or  parcels  of  land  to  descend  to  her 
heirs  at  law,  and  not  to  the  said  Cordy  Tindall  or  his  heirs. 
To  have  and  to  hold  the  above  described  tracts  or  parcels  of 
land  together  with  all  their  appurtenances  thereunto  belong- 
ing or  in  any  wise  appertaining  unto  her,  the  said  Lusina,  and 
to  her  sole  use  and  benefit,  for  and  during  her  natural  life,  and 
to  the  issue  of  her  body  forever  after.  And  the  said  Jere 
Kingsbury  doth  further  for  himself,  his  heirs,  executors  or 
administrators,  further  covenant  to  and  mth  the  said  Lusina 
and  the  issue  of  her  body  forever  to  warrant  and  defend  the 
title  to  the  above  described  tracts  or  parcels  of  land  free  from 
the  claim  or  claims  of  all  and  every  person  or  persons  claim- 
ing by,  through,  from  or  under  them,  the  said  Jere  Kingsbur}^, 
or  any  other  person  or  persons,  bodies  corporate  or  political 
whatsoever." 

At  the  time  of  the  execution  of  the  deed  the  said  Lusina 
Tindall  had  no  children.  Subsequently  she  had  five,  viz., 
Henry  C.  Tindall,  Sr.,  M.  K.  Tindall,  M.  F.  Tindall,  N.  C. 
Tindall  and  Lucy  Tindall.  In  August,  1855,  Lucy  Tindall 
died,  and  in  May,  1883,  M.  K.  Tindall  died,  both  without 
issue,  ti  1894,  Henry  C.  Tindall,  Sr.,  died  leaving  six  chil- 
dren, viz.,  Mary  L.,  Jefferson  W.,  Josephine,  Jackson  C, 
Leona,  and  Henry  C.  Tindall,  Jr.,  and  in  August,  1898,  the 
said  Lusina  Tindall  died. 

On  the  fourth  of  March,  1893,  the  said  Henry  C.  Tindall, 
8r.,  conveyed  ^"an  undivided  third  interest"  in  said  real  estate 
in  trust  for  the  benefit  of  the  said  N.  C.  Tindall,  which  deed 
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of  trust  was  duly  foreclosed  on  the  seventh  of  November, 
1898,  and  N.  C.  Tindall  became  the  purchaser  thereof,  and 
received  a  deed  therefor,  by  which  he  acquired  the  interest 
thus  conveyed  by  the  said  Henry  C.  Tindall,  Sr.,  and  after- 
wards on  the  first  of  December,  1898,  by  quitclaim  deed  he 
acquired  all  the  interest  of  the  said  Josephine  and  Jackson 
C.  Tindall  in  said  real  estate. 

The  said  Jefferson  W.,  Mary  Lula,  Leona,  and  Henry  C. 
Tindall,  Jr.,  four  of  the  children  of  the  said  Henry  C.  Tin- 
dall, Sr.,  deceased,  are  the  plaintiffs  in  this  case,  and  the  said 
N.  C.  Tindall,  M.  F.  Tindall  and  the  other  two  children  of  the 
said  Henry  C.  Tindall,  Sr.,  deceased,  viz.,  Joseph  and  Jackson 
C.  Tindall,  are  the  defendants. 

The  court  found  that  the  plaintiffs,  and  the  said  de- 
fendants Josephine  and  Jackson  C.  Tindall,  have  no  interest 
in  said  real  estate,  and  that  N.  C.  Tindall  is  entitled  to  two- 
thirds,  and  M.  F.  Tindall  to  one-third  thereof,  and  decreed 
partition  accordingly,  from  which  decree  plaintiffs  appeaL 
The  construction  of  the  deed  of  Jere  Kingsbury  presents  the 
only  question  for  determination  on  this  appeal.  The  modem 
doctrine  is  that  in  deeds,  as  well  as  in  wills,  the  intention  of 
the  maker  as  manifested  in  the  instrument  itself  is  to  be  ef- 
fectuated unless  in  contravention  of  some  positive  rule  of  law. 
[Waddell  v.  WaddeU,  99  Mo.  338;  Long  v.  Timms,  107  Mo. 
512;  Carr  V.  Lackland,  112  Mo.  442.]  The  general  purpose 
manifested  on  the  face  of  the  deed  is  to  give  the  land  to  his 
daughter  and  her  children,  should  she  have  any,  and  to  exclude 
her  husband  and  his  heirs  from  ever  having  any  interest 
therein.  To  accomplish  this  purpose  the  grant  is  "to  the  said 
Lusina  for  and  during  her  natural  life  and  then  to  the  issue  of 
her  body  forever,"  "but  not  to  be  in  any  manner  subject  to 
the  disposition  of  .her  said  husband,"  "and  in  case  she  the  said 
Lusina  Tindall  shall  depart  this  life  without  leaving  issue  liv- 
ing at  her  death,  then  said  tracts  or  parcels  of  land  to  descend 
to  her  heirs  at  law  and  not  to  the  said  Cordy  Tindall  or  his 
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heirs."  Habendum:  "Unto  her  the  said  Lusina  and  to  her 
sole  use  and  benefit  for  and  during  her  natural  life,  and  to  the 
issue  of  her  body  forever  after."  PracticaDy,  this  is  a  con- 
vevance  to  Lusina  of  a  separate  estate  in  fee  simple,  in  the 
event  she  has  no  issue;  and  of  an  estate  for  life  only,  if  she 
have  issue;  remainder  in  fee  to  such  issue.  The  said  Lusina 
having  no  children  at  the  time  the  deed  was  made,  the  re- 
mainder to  her  issue  was  then  contingent  In  due  course 
thereafter  children  were  bom  to  her.  The  contingency  con- 
templated in  the  deed  happened  and  the  remainder  thereto- 
fore contingent  became  a  vested  remainder.  "Whatever  may 
be  the  distinction  between  vested  and  contingent  remainders; 
so  long  as  they  remain  such,  the  moment  the  contingency  hap- 
pens on  which  a  remainder  depends,  it  becomes  a  vested  one 
with  the  qualities  and  incidents  of  such  a  remainder.  Thus 
upon  the  grant  of  an  estate  to  A  with  remainder  to  his  chil- 
dren he  having  none  at  the  time,  the  remainder  will  of  course 
be  a  contingent  one,  but  the  moment  he  has  a  child  bom,  the 
remainder  becomes  vested  as  fully  as  if  it  had  originally  been 
limited  to  a  living  child."  [2  Wash,  on  Eeal  Prop.  (5  Ed.)^ 
p.  603,  sec.  26.] 

The  law  favors  vested  estates,  and  the  rule  is  that  estates 
shall  be  held  to  vest  at  the  earliest  possible  period  unless  a 
contrary  intention  is  clearly  manifested  in  the  grant.  [Doe 
V.  Considine,  6  Wall.  458;  Amos  v.  Amos,  117  Ind.  19.] 

"An  estate  is  vested  when  there  is  an  immediate  right  of 
present  enjoyment,  or  a  present  fixed  right  of  future  enjoy- 
ment . . .  The  law  favors  vested  estates,  and  no  remainder  will 
be  construed  to  be  contingent  which  may  consistently  with  the 
intention  be  deemed  vested.  A  grant  to  A  for  life,  remainder 
to  B  and  the  heirs  of  his  body,  is  a  vested  remainder,  and  yet 
it  is  uncertain  whether  B  may  not  die  without  heirs  of  his 
body,  before  the  death  of  A,  and  so  the  remainder  never  take 
effect  in  possession.     Every  remainderman  may  die,  and  with- 
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out  isstie,  before  the  death  of  the  tenant  for  life.  It  is  the 
present  capacity  of  taking  effect  in  possession,  if  the  possession 
were  to  become  vacant,  and  not  the  certainty  that  the  posses- 
sion will  become  vacant  before  the  estate  limited  in  remainder 
determines,  that  distinguishes  a  vested,  from  a  contingent 
remainder."  [4  Kent.  (14  Ed.),  *203.  See,  also,  Jones  v. 
Waters,  17  Mo.  587;  Chew  v.  Keller,  100  Mo.  362;  Byrne  v. 
France,  131  Mo.  639.] 

Applying  these  principles  to  the  deed  in  question,  the  re- 
mainder in  fee  thereby  created  vested  when  a  child  was  bom 
to  the  said  Lusina;  such  child  was  "issue  of  her  body*'  to 
whom  the  grantor  directed  the  land  to  go  "forever,"  i.  e.,  in 
fee  simple.  Snc'i  child  had  a  present  capacity  to  take  when- 
ever the  life  estate  might  thereafter  be  determined,  and  did 
take  as  soon  as  bom  imless  a  contrary  intention  clearly  appears 
on  the  face  of  the  deed.  The  use  of  the  word  "then'*  in  the 
granting  clause  manifests  no  such  intention,  such  words  in 
such  connection  make  no  contingency.  They  relate  to  the 
time  of  the  enjoyment  of  the  estate  and  not  to  the  time  of  the 
vesting  of  the  interest.  [Chew  v.  Keller,  100  Mo.  362;  Doe 
V.  Considine,  6  Wall.  475,  and  cases  in  note.]  This  construc- 
tion is  further  reinforced  in  this  deed  by  the  habendum  clause 
which  was  to  the  said  Lusina  "for  and  during  her  natural  life 
and  to  the  issue  of  her  body  forever  after."  The  only  doubt 
as  to  this  constmction  is  raised  by  the  clause  providing  for  the 
descent  of  the  fee  to  her  heirs  at  law  in  case  Lusina  died  with- 
out issue  living  at  her  death.  Taking  the  whole  deed  together 
we  do  not  think  that  the  grantor  by  this  clause  intended  to 
make  the  death  of  Lusina  the  contingency  upon  which  the  re- 
mainder should  vest,  but  thereby  attempted  to  provide  for  the 
contingency  of  the  remainder  never  vesting.  The  mind  of 
the  grantor  in  this  clause  was  not  occupied  with  the  extent  of 
the  estate  just  granted,  but  with  a  contingency  which  he 
thought  might  arise  from  his  grant  not  taking  effect  as  he  had 
made  it.     This  clause  was  evidently  begotten  by  the  grantor's 
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anxiety  to  exclude  the  husband  and  his  heirs  from  ever  having 
any  interest  in  the  premises,  and  was  not  intended  as  a  limita- 
tion on  the  remainder  granted  to  the  issue  of  the  daughter. 
Any  doubt  raised  by  its  phraseology  ought  to  be  resolved  in 
favor  of  a  vested  estate.  [Chew  v.  Keller,  100  Mo.  362;  Col- 
lier'a  Will,  40  Mo.  287.]  Hence,  we  conclude  that  the  remain- 
der in  fee  simple  created  by  the  deed  vested  in  the  first  child 
bom  to  Lusifia  after  the  deed  was  made,  as  constituting  the 
dass  therein  named,  which  class  opened  up  and  admitted  each^ 
of  her  other  children  born  thereafter.  [Gates  v.  Seibert,  157 
Mo.  254;  Waddell  v.  Waddell,  99  Mo.  338.]  And  it  follows 
that  the  said  Henry  C.  Tindall,  Sr.,  at  the  time  of  the  execu- 
tion of  the  deed  of  trust  aforesaid,  had  a  vested  remainder  in 
fee  simple  in  said  real  estate,  which  passed  by  said  deed,  and 
became  vested  in  the  said  N.  C.  Tindall,  and  the  said  N.  0. 
Tindall  and  not  the  children  of  the  said  Henry  C.  Tiadall,  Sr., 
is  entitled  to  the  share  of  the  said  Henry  C.  Tindall,  Sr.,  in 
the  said  real  estate.  The  plaintiffs,  four  children  of  said  Henry 
C.  Tindall,  Sr.,  each  claimed  an  undivided  one-sixth  of  his 
said  share  in  said  real  estate  and  in  addition  to  the  facts,  it  was 
further  agreed  as  follows:  'TCt  is  agreed  to  submit  to  the 
court  this  case,  on  the  above  agreed  statement  of  facts  for  the 
court  to  determine  whether  the  said  IST.  C.  Tindall  is  entitled 
to  the  shares  claimed  by  plaintiffs,  or  whether  plaintiffs  are 
entitled  to  the  same,  and  the  decision  of  the  court  shall  settle 
the  final  rights  of  the  parties,  and  judgment  be  rendered 
accordingly,  if  the  court  shall  find  that  N.  C.  Tindall  is  enti- 
tled to  the  shares  claimed  by  plaintiffs;  but  if  the  court  finds 
that  plaintiffs  are  the  owners  of  the  same,  then  a  decree  of 
partition  may  be  had  on  the  basis  of  M.  F.  Tindall  one-third, 
N.  C.  Tindall  one-third  and  two-sixths  of  one-third,  and  to 
each  of  the  plaintiffs  one-sixth  of  one-third."  The  court  hav- 
ing correctly  found,  as  we  have  seen,  that  N.  C.  Tindall,  and 
not  the  plaintiffs,  is  entitled  to  the  interest  in  the  real  estate 
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claimed  by  ihem  and  decreed  partition  accordingly,  its  judg- 
ment should  be  affirmed,  and  it  is  accordingly  so  ordered.  All 
concur. 


THE  STATE  ex  informatione  CROW,  Attorney-General, 
Appellant,  v.  LUND. 

In  Banc,  February  19,  1902. 

1.  OfBlcers:  tenube:  unth.  successors  qualift.  The  charter  pro- 
vided that  ''the  city  clerk,  assessor,  counsellor,  comptroller  and  city 
physician  shall  hold  their  respective  oflBces  for  the  term  of  two  years, 

unless  sooner  removed ;  provided,'  the  appointments  first  made 

under  the  charter  after  the  general  city  election  of  1890,  shall  be  for 
one  year  only,  so  that  the  appointments  made  thereafter  shall  be  made 
at  the  beginning  of  the  second  year  of  the  mayor's  term."  Held,  in  a 
direct  proceeding  against  them  by  quo  warranto,  that  these  officers 
did  not  hold  for  two  years  after  their  appointment  and  until  their 
successors  were  appointed  and  qualified,  but  only  for  two  years,  and 
then  the  offices  became  vacant,  whether  their  successors  were  ap- 
pointed or  not. 

2.  :  :  :  CONSTITXJTION.  Nor  is  this  meaning  over- 
come by  a  provision  in  the  Constitution  reciting  that  "in  the  absence 
of  any  contrary  provision,  all  officers,  now  or  hereafter  elected  or 
appointed,  subject  to  the  right  of  resignation,  shall  hold  office  during 
their  official  terms,  and  until  their  successors  shall  be  duly  elected  or 
appointed  and  qualified,"  for  while  that  provision  applies  to  municipal 
officers,  as  well  as  to  others,  yet  the  words,  "in  the  absence  of  any 
contrary  provision,"  do  not  refer  to  contrary  provisions  in  the  Con- 
stitution, but  to  provisions  in  the  charter  referring  specifically  to 
these  officers,  and  this  language  of  the  charter  is  a  specific  provision 
that  the  appointment  of  these  officers  shall  be  for  two  years  "only." 
Applying  the  maxim,  "Eo^presaio  uniiM  eat  exolusio  alterius"  to  this 
and  other  language  of  the  charter,  it  is  apparent  that  the  term  of 
these  appointive  officers  can  not  be  extended  beyond  the  term  fixed 
by  this  clause  in  the  charter. 

Held,  by  Robinsoi7,  J.,  in  a  dissenting  opinion,  that  these  words  in 
the  charter  do  not  overcome  the  constitutional  requirement  and  the 
common-law  rule  that  "in  the  absence  of  a  contrary  provision,  all 
officers  hold  their  offices  until  their  successors  are  elected  or  ap- 
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pointed  and  qualified."  Held^  also  that  if  this  language  of  the 
charter  fixes  the  term  of  their  offices  at  two  years  "and  no 
longer,"  as  the  majority  opinion  holds,  then  the  difference  in 
meaning  in  this  language  and  that  relied  on  in  State  ex  inf. 
V.  Smith,  152  Mo.  612,  where  the  statute  provides  for  the  elec- 
tion of  a  justice  of  the  peace  at  the  general  election  in  1894  and 
every  four  years  thereafter,  should  be  pointed  out.  Held,  also, 
that  the  words  "in  the  absence  of  a  contrary  provision,"  re- 
quires a  negative  declaration  expressed  in  words,  an  actual 
contrary  expression  in  language,  which  can  be  pointed  out  on 
the  page  and  read  with  the  eye,  and  is  not  to  be  inferred  from 
other  language  referring  to  a  different  subject. 

3.  :  :  :  custom.     The  fact  that  it  may  have  been 

the  custom  for  the  incumbent  of  these  offices  to  hold  over  until  their 
successors  be  appointed  and  qualified,  is  no  defense  to  a  quo  warranto 
proceeding,  etc.,  in  which  the  burden  is  on  the  defendants  to  show 
title  to  the  offices,  for  the  holding  of  office  by  custom  is  no  evidence  of 
legal  title. 

i  :  :  :  inconvenience.    In  an  ouster  proceeding 

by  quo  warranto  against  an  incumbent  of  an  office,  the  fact  that  in- 
convenience may  result  if  it  be  the  law  that  he  does  not  hold  until 
his  successor  is  qualified,  is  no  defense.  Especially  is  such  defense 
out  of  place  where  the  office  is  appointive  and  the  charter  provides 
that  the  mayor  shall  not  hold  up  a  nomination  for  more  than  five 
days. 

ippeal  from  Jackson  Circuit  Court — Hon.  E.  P.  Gates, 

Judge. 


Kbviksed 


AND  JUDGMENT  HEBE. 


Edward  C.  Crow,  Attorney-General,  for  appellant;  F.  M. 
Black  and  Fyhe,  Yates,  Fyke  and  Snyder  of  counseL 

(1)  The  primary  question  in  a  quo  warrantx)  proceeding 
is  whether  the  respondent  is  entitled  to  hold  the  office.  This 
right  can  only  be  determined  by  the  court  by  the  respondent 
pleading  the  facts  in  the  case.  Therefore,  facts,  and  not  evi- 
dence or  conclusions  of  law,  must  be  distinctly  stated.  79  Mo, 
272.    It  is  no  answer  to  an  information  in  a  quo  warranto  pro- 
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ceeding  to  stale  that  no  one  eLse  or  some  one  else  is  not  entitled 
to  the  office.  The  respondent  must  show  that  he  is  rightfully 
in  office.  15  111.  213.  And,  therefore,  it  has  been  held  in  a 
quo  warranto  proceeding,  the  mere  allegation  in  the  plea  that 
the  respondent  was  elected  amounts  to  nothing,  and  a  denial 
of  that  allegation  makes  no  issue.  56  Mo.  122;  88  Mo.  384 ; 
136  Mo.  3Y6;  129  Mo.  431;  30  Fla.  588;  1  Denio  388;  12 
Fla.  265.  (2)  Do  the  charter  officers  of  Kansas  City  hold 
over  until  their  successors  are  appointed  and  qualified  ?  Leav- 
ing the  constitutional  declarations  recited  in  respondent's  an- 
swer out  of  consideration  for  the  moment,  it  may  be  confi- 
dently asserted  on  the  weight  of  the  best  authority,  that,  in  the 
absence  of  any  affirmative  provision  giving  them  such  right, 
their  official  terms  being  fixed  by  the  charter  (sec.  14,  p.  52) 
for  the  definite  term  of  two  years,  they  cease  to  be  officers  of 
the  city  at  the  expiration  of  such  time.  This  is  the  rule  laid 
down  by  the  United  States  Supreme  Court  in  Badger  v. 
United  States,  93  U.  S.  599.  In  the  course  of  its  opinion  the 
court  says:  '^y  the  common  law,  as  well  as  by  the  statutes 
of  the  United  States,  when  the  term  of  office  to  which  one  is 
elected  or  appointed  expires,  his  power  to  perform  its  duties 
ceases."  This  doctrine  is  specifically  affirmed  by  our  Supreme 
Court  in  State  ex  reL  v.  Perkins,  139  Mo.  106,  and  is  strictly 
in  line  with  all  Missouri  cases  on  the  subject  That  this  is  the 
rule  recognized  by  the  best  courts,  and  the  great  weight  of 
authority,  will  appear  from  the  following  decisions,  and  cases 
therein  cited:  People  v.  Tillman,  8  Abb.  Prac.  359;  30 
Barb.  195 ;  State  v.  McLure,  84  IST.  C.  153 ;  State  ex  rel.  v. 
Sheldon,  67  K  W.  613;  Eichmond  Mayoralty  Cases,  19 
Gratt.  673;  Christian  v.  Gibbs,  53  Miss.  314.  (3)  That 
there  is  in  the  charter  of  Kansas  City,  properly  construed,  "a 
contrary  provision''  within  the  meaning  of  this  constitutional 
provision,  whereby  the  intent  of  the  charter  framei^  to  pro- 
vide against  appointive  officers  holding  over  is  made  manifest, 
is  very  clear.     In  this  State  a  reference  to  statutes  and  cases 
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involving  tenure  of  office  is  convincing  of  the  fact  that  where  a 
definite  term  is  fixed,  it  feas  uniformly  been  considered  neces- 
sary to  use  the  words,  "and  until  his  successor  is  elected  or 
appointed  and  qualified,"  in  order  to  give  an  officer  authority 
for  holding  over.  A  typical  case  of  its  kind  is  that  of  State  ex 
rel.  y.  Sniith,  87  Mo.  158.  The  first  point  to  be  noticed  is  that 
section  14,  page  62,  creating  the 'five  charter  offices,  provides 
that  the  incumbents  "shall  hold  their  office  for  the  term  of  two 
years."  This  alone  is  tantamoimt  to  a  contrary  provision 
within  the  meaning  of  the  State  Constitution.  (4)  The  ten- 
ure is  fixed  for  a  definite  term,  two  years.  Applying  to  the 
construction  of  this  provision  the  time  honored  maxim  "ex- 
pressio  uniits  est  exclusio  alterius/'  it  becomes  apparent  that 
this  term  can  not  be  extended  beyond  the  two  years  without 
disr^arding  the  effect  of  this  maxim  upon  the  provisions  of 
the  diarter.  The  expression  of  a  definite  term  of.  office,  two 
years,  is  the  exclusion  of  a  longer  term  which  would  result 
from  reading  into  the  charter  the  language  of  the  Constitution, 
"and  until  their  successors  are  appointed  and  qualified.''  The 
limit  of  the  term  under  this  ancient  rule  of  statutory  construc- 
tion is  as  firmly  fixed  at  two  years  as  though  the  charter  read 
"only  two  years,"  or  "two  years  and  no  longer."  (5)  That  it 
vas  never  intended  that  charter  officers  should  hold  over  after 
the  expiration  of  two  years,  is  made  as  clear  as  daylight  when 
we  notice  that  section  14,  creating  the  appointive  officers  of  the 
city,  omits  the  language  "until  their  successors  are  appointed 
and  qualified,"  while  section  15,  immediately  following,  and 
creating  flie  elective  officer  of  the  city,  does  contain  this  signifi- 
cant language.  It  may  properly  be  said  by  reason  of  the  fact 
that  these  sections  are  together  in  the  charter  that  the  charter 
framers  had  the  language  of  both  of  them  in  their  minds  at  the 
fiame  time,  and  that  the  omission  of  words  of  holding  over 
import  in  the  one  case  and  the  use  of  them  in  the  other  was  by 
deliherate  design.  That  this  is  a  matter  to  be  taken  into  con- 
sideration, and  to  be  given  great  weight  in  the  consideration  of 
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tliia  case,  is  a  matter  too  plain  to  call  for  much  argument  or 
great  elaboration. 

Sanford  B.  Ladd  for  respondent 

(1)  By  America^  common  law,  public  officers  will  hold 
over  after  the  expiration  of  their  terms  until  their  successors 
are  qualified,  unless  there  be  a  constitutional  or  statutory  pro- 
hibition. Dillon's  Mun.  Corp.  (4  Ed.),  sees.  219,  220 ;  Tied^ 
nmu^s  Mun.  Corp.,  sec.  81 ;  Mechem  on  Public  Offices  and 
OffitTi-3,  sec.  397 ;  Throop  on  Public  Officers,  sees.  323,  325 ; 
Wier  Y.  Bush,  4  Littell  (Ky.)  434;  McCall  v.  Mfg.  Co.,  6 
Conn.  437 ;  Tulby  v.' State,  1  Ind.  502 ;  State  ex  rel.  v.  Harri- 
son, 113  Ind.  440;  Bath  v.  Eeed,  78  Me.  280.  (2)  The 
charter  provisions  ought  not  to  receive  a  construction  which 
would  lead  to  absurd  or  inconvenient  results.  The  contention 
of  the  respondents  receives  additional  force  from  the  fact  that 
if  tLf>y  liad  no  right  to  perform  the  functions  of  their  offices 
after  the  expiration  of  their  terms,  no  method  is  provided  by 
die  charter  for  the  temporary  appointment  of  persons  to  dis- 
charge their  duties.  The  offices  to  which  they  were  appointed 
can  only  be  filled  by  a  nomination  by  the  mayor  and  confirma- 
tion by  the  upper  house  of  the  common  council ;  or,  in  a  cer- 
tain contingency,  by  an  appointment  by  the  upper  house  of  the 
comtnon  council.  In  re  Griffin,  11  Fed.  Cas.  24 ;  State  ex  rel. 
V,  Slover,  126  Mo.  660;  Knowlton  v.  Moore,  178  U.  S.  77; 
Kane  v.  Railroad,  112  Mo.  39 ;  State  ex  rel.  v.  Seay,  64  Mo. 
105.  (3)  The  practical  construction  of  the  meaning  of  the 
charter  provisions  by  those  whose  duty  it  was  to  execute  its 
provisions,  and  by  the  public,  is  entitled  to  great  weight. 
Cameron  v.  Bank,  37  Mich.  243;  Harrington  v.  Smith,  28 
Wis.  68  ;  Scanlan  v.  Childs,  33  Wis.  663 ;  Packard  v.  Richard- 
eon,  17  Mafes.  144;  Venable  v.  Railroad,.  112  Mo.  125;  United 
States  V.  Moore,  95  U.  S.  763.  (4)  The  construction  of  the 
charter  contended  for  by  plaintiflF  is  against  the  policy  of  the 
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State.  In  case  the  language  of  a  statute  has  a  doubtful,  un- 
certain or  ambiguous  meaning,  a  court  will  not  interpret  it  in 
giieh  a  manner  that  it  will  countervail  the  policy  of  the  State. 
Rowley  V.  Stray,  32  Mich.  76 ;  Blackwood  v.  Van  Vliet,  30 
Mich.  119 ;  Atty.-Gen.  v.  Smith,  31  Mich.  363 ;  Thomas  v. 
Owens,  4Md.  221.  (6)  The  respondents  hold  over  under 
the  provisions  of  the  Constitution  of  this  State.  Regardless  of 
what  the  rule  may  be  at  common  law,  the  question  is  settled 
by  section  5  of  article  14  of  the  Constitution  of  this  State. 
(6)  The  language  of  the  constitutional  provision  is  to  be  in- 
terpreted in  accordance  with  its  ordinary  popular  meaning. 
Cooley,  Const.  Lim.  (6  Ed.),  pp.  73,  81;  People  v.  Purdy,  2 
Hill,  36;  Cronise  v.  Cronise,  54  Pa.  St.  260;  Alexander  v. 
People,  7  Col.  167;  Picking  v.  State,  26  Md.  604;  People  v. 
May,  3  Mich.  606 ;  State  v.  Johnson,  132  Mo.  109.  (7)  The 
language  "in  the  absence  of  any  contrary  provision,"  is,  in 
substance,  a  proviso,  and  as  such  should  be  strictly  construed. 
Sutherland,  Stat.  Con.,  sec.  223;  United  States  v.  Dickson, 
16  Pet.  164. 

BITRGESS,  C.  J. — This  proceeding  was  begun  ex-officio 
hy  the  Attorney-General  in  the  circuit  court  of  Jackson  county, 
Missouri,  to  oust  respondent,  Hans  Lund  from  the  oflSce  of 
city  comptroller  of  Kansas  City,  Missouri.  There  was  judg- 
ment for  respondent  from  which  plaintiff  appeals. 

Respondent  was  on  the  seventeenth  day  of  April,  1899, 
by  and  with  the  advice  and  consent  of  the  Common  Council 
of  Kansas  City,  Missouri,  appointed  by  its  then  mayor,  James 
M.  Jones,  city  comptroller  for  said  city.  The  appointment 
was  made  under  section  14,  article  4,  of  the  charter  of  the  city 
which  is  as  follows : 

"There  shall  be  a  city  clerk,  city  assessor,  city  counselor, 
city  comptroller  and  city  physician,  who  shall  be  appointed  by 
the  mayor,  by  and  with  the  advice  aind  consent  of  the  upper 
house  of  the  common  council,  and  shall  hold  their  office  for  the 
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term  of  two  years,  unless  sooner  removed,  and  who  shall  per- 
form such  duties  as  may  be  prescribed  by  this  charter  or  any  or- 
dinance of  the  city :  Provided,  however,  that  the  appointments 
first  made  under  this  charter  after  the  general  city  election  of 
1890  shall  be  for  one  year  only,  so  that  the  appointments  made 
thereafter  shall  be  made  at  the  beginning  of  the  second  year 
of  the  mayor's  term." 

No  one  has  ever  been  appointed  and  confirmed  as  the  suc- 
cessor of  respondent,  and  his  contention  is  that  having  been  ap- 
pointed for  a  term  of  two  years,  he  holds  over  until  his  suc- 
cessor is  appointed  and  confirmed. 

It  was  held  in  People  v,  Tieman,  30  Barb.  193,  8  Abb. 
Prac.  359,  and  later  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Badger  v.  United  States  ex  rel.  Bolles, 
93  U.  S.  599,  that  by  the  common  law,  and,  in  most  of  the 
States,  when  the  term  of  oflSce  to  which  one  is  elected  or  ap- 
pointed expires,  his  power  to  perform  his  duties  ceases;  that 
this  is  the  general  rule. 

In  this  State,  however,  if  the  common-law  rule  be  as 
stated  in  Badger  v.  Bolles,  supra,  it  does  not  apply  with  the 
exceptions  as  to  judicial  officers  and  members  of  the  legislature, 
and,  in  the  absence  of  words  indicating  that  the  officer  is  to 
hold  over  until  his  successor  is  elected  or  appointed  and  quali- 
fied, "it  is  sometimes  a  matter  of  doubt  whether  or  not  the  in- 
cumbent can  hold  over Sometimes,   however,   where. 

words  of  holding-over  import  are  omitted,  it  may  remain  doubt- 
ful whether  such  a  right  was  intended  to  be  conferred.  In 
which  case  the  prevalent  rule  of  construction  in  this  country 
appears  to  be  that  if  no  restrictive  words  be  used,  no  terms  ex- 
pressly or  impliedly  prohibiting  holding  over,  then  such  contin- 
uance in  official  power  and  life  is  permissible  and  valid,  until 
a  successor  be  chosen,"  etc  [State  ex  rel.  v.  Perkins,  139 
Mo.  106.]     . 

The  same  rule  is  announced  in  Dillon  on  Municipal  Cor- 
porations (4  Ed.),  sees.  219,  220;  Tiedeman  on  Munic.  Corp., 
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sec.  81;  Mechem  on  Public  OflSces  and  Officers,  sec.  897;  and 
in  Throop  on  Public  Officers,  sees.  323,  325. 

In  almost  all  of  the  States  it  is  expressly  declared  in  con- 
stitutional or  by  statutory  provision,  that  all  officers  shall  hold 
ever  imtil  their  successors  are  elected,  or  appointed,  and  quali- 
fied, and,  even  when  there  is  no  such  provision,  as  a  rule  they 
do  so ;  but  where  there  is  a  constitutional  or  statutory  restric- 
tion expressed  or  implied  to  the  contrary  that  rule  does  not 
obtain,  and  the  term  of  office  fixed  by  law  expires  at  the  end 
of  the  term,  and,  although  the  officer  may  hold  over  after  the 
expiration  of  his  term,  he  is  thereafter  de  facto  an  officer 
(State  ex  rel.  Stevenson  v.  Smith,  87  Mo.  158 ;  Kobb  v.  Carter, 
65  Md.  321)  and  his  acts  can  not  be  called  in  question  in  a 
collateral  proceeding.  Of  the  adjudications  relied  upon  by 
defendant  the  following  were  proceedings  in  which  the  right 
of  some  officer  to  hold  over  was  collaterally  called  in  question : 
Wier  V.  Bush,  4  LitteU  (Ky.)  430;  McCall  v.  Byram  Mfg. 
Co.,  6  Conn.  428 ;  Tuley  v.  State,  1  Ind.  500 ;  Bath  v.  Keed, 
78  Me.  276;  Stratton  v.  Oulton,  28  Cal.  44;  Wheeling  v. 
Black,  25  W.  Va.  266.  State  ex  rel.  v.  Harrison,  113  Ind.  434, 
ia  also  relied  upon  by  defendant,  but  in  that  case  the  organic 
law  of  that  State  upon  which  the  decision  is  bottomed  expressly 
provides,  that,  "whenever  it  is  provided  in  this  Constitution, 
or  in  any  law  which  may  be  hereafter  passed,  that  any  officer, 
other  than  a  member  of  the  General  Assembly,  shall  hold  his 
office  for  any  given  term,  the  same  shall  be  so  construed  to 
mean  that  such  officer  shall  hold  his  office  for  such  term  and 
iintil  his  successor  shall  have  been  elected  and  qualified,"  so 
that,  it  is  perfectly  apparent  from  that  provision  of  the  Con- 
stitution that  there  was  no  escape  from  the  conclusion  reached 
by  the  court,  that  is,  that  all  officers  in  that  State  hold  over 
after  the  expiration  of  their  terms  until  their  successors  are 
elected,  or  appointed,  as  the  case  may  be,  and  are  qualified. 

The  People  v.  Blair,  82  111.  App.  670,  181  111.  460,  is 
another  case  relied  upon  by  defendant     That  was  a  direct 
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proceeding  by  quo  warranto  against  the  defendant  Blair  to 
test  his  right  to  hold  and  execute  the  office  of  city  marshal  of 
tho  city  i>f  Marengo,  which  it  was  averred  he,  had  usurped 
witUout  right,  and  it  was  held  that  municipal  officers  appointed 
or  elc*ctii(l  for  a  fixed  term  hold  over  till  the  election  or  ap- 
pointment and  qualification  of  their  successors,  unless. a  con- 
Ira  rv  lp£ri>lative  intent  is  manifest,  and  as  no  such  contrary 
legislative'  intent  appears  in  the  general  act  for  the  incorpora- 
tion of  cities,  the  incuimbent  Dunwoody  held  over  until  his  suc- 
cessor was  elected,  or  appointed  and  qualified. 

Now,  it  is  expressly  provided  by  the  section  of  the  charter 
quoted  that  the  city  clerk,  assessor,  counselor,  comptroller  and 
city  physician,  "shall  hold  their  respective  offices  for  the  terra 
of  two  years,  unless  sooner  removed ; . . .  provided,  that 
the  appointments  first  made  under  this  charter  after  the  gen- 
eral city  election  of  1890,  shall  be  for  one  year  only,  so  that 
the  appointments  made  thereafter  shall  be  made  at  the  be- 
ginnintr  nf  the  second  year  of  the  mayor's  term."  Thus,  by 
restrictivp  words  fixing  the  tenure  of  the  office  at  two  years, 
and  at  a  definite  and  fixed  time.  But  even  if  not  so  expressed 
it  is  cleiirly  implied  from  the  language  used,  that  the  officers 
named  *^hall  hold  their  offices  for  two  years  only  from  the 
date*  of  their  appointments,  and,  "that  which  is  implied  in  a 
statute  k  as  much  a  part  of  it  as  what  is  expressed."  [Suth- 
erland on  Statutory  Construction,  sec.  334.] 

B}'  section  14  of  the  charter  of  Kansas  City  all  officers  of 
the  city  including  the  mayor  are  required  to  be  elected  at  an 
electinn  to  be  held  for  that  purpose  on  the  first  Tuesday  after 
the  first  ^londay  in  April,  every  two  years ;  while  the  appoint- 
menl  of  alt  officers  first  made  under  the  charter  after  the  gen- 
eral city  election  of  1890  was  for  one  year  only,  and  the  ap- 
pointments made  thereafter  were  required  to  be  made  at  the 
beginning  of  the  second  year  of  the  mayor's  term.  [Sec.  14, 
supra.]  The  object  of  having  the  elective  officers  elected  at  one 
time,  and  the  appointment  of  the  appointive  officers  at  another 
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time,  evidently  was  that  the  city  administration  might  not  be 
Mnbarrassed  in  the  conduct  and  management  of  its  affairs,  by 
too  many  inexperienced  officers.  Besides,  if  the  terms  of  the 
appointive  officers  do  not  expire  at  the  expiration  of  two  years 
from  the  time  of  their  appointments,  why  is  it  that  the  charter 
does  not  provide  that  they  shall  hold  over  until  their  successors 
are  appointed  and  qualified,  as  it  does  with  respect  to  elective 
officers?  It  is  too  plain  for  argument  that  the  object  indicated 
was  the  intention  of  the  f ramers  of  the  charter,  otherwise  they 
would  have  made  the  same  provision  with  respect  to  both 
classes  of  officers.  It  therefore  seems  obvious  that  the  framers 
of  the  charter  purposely  omitted  any  provision  that  the  ap- 
pointive officers  should  continue  to  hold  over  until  their  suc- 
cessors should  be  appointed  and  qualified ;  and  that  they  in- 
tended that  those  offices  should  be  immediately  filled  by  tjie 
mayor  upon  the  expiration  of  their  terms. 

In  the  case  of  the  State  ex  rel.  Weber  v.  Beardsley,  13 
Utah  502,  the  law  provided  that  elective  officers  of  a  city  should 
hold  their  respective  offices  for  two  years,  and  until  their  suc- 
cessors were  elected  and  qualified.  It  also  provided  that  the 
appointive  officers  of  the  city  should  hold  their  respective 
offices  for  two  years,  unless  sooner  removed  by  the  ci^  council. 
The  court  said:  "The  first  section  declares  that  elective 
officers  shall  hold  for  two  years  and  until  their  successors  are 
elected  and  qualified,  while  the  latter  section  declares  that 
appointive  officers  shall  hold  for  two  years  unless  sooner  re- 
moved. The  defendant  is  an  appointive  officer,  and  his  legal 
title  to  the  office  terminated  on  the  twelfth  day  of  February, 
last,  unless  appointive  officers,  as  well  as  elective,  also  hold 
until  their  successors  are  elected  and  qualified.  Does  the  lan- 
guage of  the  two  sections  with  respect  to  the  term  express  the 
same  idea  ?  They  are  found  in  the  same  act.  The  first  de- 
clares in  express  terms  that  elective  officers  shall  hold  for  two 
yeaK  and  until  their  successors  are  elected  and  qualified ;  the 
latter  for  two  years,  unless  sooner  removed.     The  language 
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differs.  The  language  of  the  first  section  in  express  terms  ex- 
tends the  incumbent's  term  until  his  successor  is  elected  and 
qualified,  while  the  language  of  the  other  in  express  terms 
extends  the  incumbent's  term  two  years  from  it&  conmience- 
ment.  The  legislators  may  have  believed  that  the  inconven- 
ience, expense,  and  delay  of  filling  an  elective  office  would  be 
greater  than  that  of  filling  an  appointive  office.  The  first  sec- 
tion continues  in  office  an  incumbent  selected  by  the  people, 
while  the  latter  supersedes  one  appointive  officer  with  another. 
We  have  been  referred  to  a  number  of  cases  under  constitutions 
or  statutes  providing  that  public  officers  should  hold  over  until 
their  successors  should  be  elected  and  qualified.  Others  were 
mandamus  cases,  or  cases  involving  collaterally  acts  of  officers 
holding  over — de  facto  officers.  This  is  a  direct  proceeding 
to  try  the  title  to  an  office,  not  the  validity  of  the  act  of  the 
officer.  In  a  direct  proceeding,  the  incumbent  must  show  a 
legal  title  to  the  office  as  against  the  State.  A  colorable  title 
will  not  do.  In  a  collateral  attack,  it  would  be  sufficient  to 
prove  that  Beardsley  was  in  office  exercising  its  functions  when 
the  act  was  done;  but  in  a  direct  procedure  like  this  one,  he 
must  show  a  perfect  title.  If  he  fails  in  any  particiilar  judg- 
ment must  be  given  against  him.  [High,  Extr.  Rem*  (2  Ed.), 
sec.  712;  People  v.  Bartlett,  6  Wend.  422.]" 

The  charter  of  Kansas  City  having  limited  the  time  of 
appointive  officers  to  two  years  from  the  date  of  their  appoint- 
ments, and  defendant  having  been  appointed  on  the  seven- 
teenth day  of  April,  1899,  his  term  of  office  expired  at  the  end 
of  two  years  thereafter,  and  since  the  expiration  of  his  term  of 
office  he  has  been  simply  an  officer  de  facto,  unless  by  reason  of 
section  five,  article  fourteen  of  the  Constitution  of  this  State 
he  is  continued  in  office  until  his  successors  shall  be  appointed 
and  qualified.  That  section  reads  as  follows:  **In  the  ab- 
sence of  any  contrary  provision,  all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the  right  of  resignation,  shall 
hold  office  during  their  official  terms,  and  until  their  successors 
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shall  be  duly  elected  or  appointed  and  qualified.^'  Plaintiff 
contends  that  this  provision  of  the  Constitution  does  not  apply 
to  municipalities,  but  we  are  unable  to  concur  in  this  view,  for 
the  following  reasons :  First,  it  is  broad  and  comprehensive 
enough  in  its  terms  to  include  all  officers  whether  they  be  state, 
comity,  township  or  mimicipal,  and,  there  is  nothing  in  it 
which  is  indicative  of  anything  to  the  contrary,  or  which  leaves 
any  doubt  as  to  its  true  meaning.  Second,  if  there  existed  a 
doubt  as  to  whether  or  not  it  embraces  municipalities,  that 
doubt  can  but  be  dispelled,  when  that  section  is  taken  into 
consideration  with  the  various  provisions  of  the  Constitution 
which  in  some  way  have  reference  to  municipalities. 

For  instance: 

Section  18  of  the  Bill  of  Rights,  provides:  "That  no 
person  elected  or  appointed  to  any  office  or  employment  of 
trust  or  profit  under  the  laws  of  this  State,  or  any  ordinance 
of  any  municipality  in  this  State,  shall  hold  such  office  without 
personally  devoting  his  time  to  the  performance  of  the  duties 
to  the  same  belonging.'* 

Section  19  provides:  "That  no  person  who  is  now  or 
may  hereafter  become  a  collector  or  receiver  of  public  money, 
or  assistant  or  deputy  of  such  collector  or  receiver,  shall  be 
eligible  to  any  office  of  trust  or  profit  in  the  State  of  Missouri 
nnder  the  laws  thereof,  or  of  any  municipality  therein,  until 
ho  shall  have  accounted  for  and  paid  over  all  the  public  money 
for  which  he  may  be  accountable." 

Section  12  of  article  4  provides  that,  ^^o  senator  or  rep- 
resentative shall,  during  the  term  for  which  he  shall  have  been 
elected,  be  appointed  to  any  office  under  this  State,  or  any 
municipality  thereof;  and  no  member  of  Congress  or  person 
holding  any  lucrative  office  under  the  United  States,  or  this 
State,  or  any  municipality  thereof  (militia  officers,  justices  of 
the  peace  and  notaries  public  excepted)  shall  be  eligible  to 
either  house  of  the  General  Assembly,  or  remain  a  member 
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thereof,  after  having  accepted  any  such  office  or  seat  in  either 
house  of  Congress," 

Section  48  of  article  4  is :  "The  General  Assembly  shall 
have  no  power  to  grant,  or  to  authorize  any  county  or  munici- 
pal authority  to  grant  any  extra  compensation,  fee  or  allow- 
ance to  a  public  officer,  agent,  servant  or  contractor,  after 
iervice  has  been  rendered  or  a  contract  has  been  entered  into 
and  performed  in  whole  or  in  part,  nor  pay  nor  authorize  the 
payment  of  any  claim  hereafter  created  against  the  State,  or 
any  county  or  municipality  of  the  State,  under  any  agreement 
or  contract  made  without  express  authority  of  law;  and  all 
such  uiitiuthorized  agreements  or  contracts  shall  be  null  and 
void." 

Section  13  of  article  9  provides :  "The  fees  of  no  execu- 
tive or  ministerial  officer  of  any  county  or  municipality,  exclu- 
sive of  the  salaries  actually  paid  to  his  necessary  deputies,  shall 
exceed  the  sum  of  ten  thousand  dollars  for  any  one  year. 
Every  such  officer  shall  make  return,  quarterly,  to  the  county 
mnvty  o£  all  fees  by  him  received,  and  of  the  salaries  by  him 
actually  paid  to  his  deputies  or  assistants,  stating  the  same  in 
detail,  and  verifying  the  same  by  his  affidavit;  and  for  any 
statement  or  omission  in  such  return,  contrary  to  truth,  such 
officer  shall  be  liable  to  the  penalties  of  willful  and  corrupt 
perjury." 

Section  18  of  article  9  provides :  "In  cities  or  counties 
having  more  than  two  hundred  thousand  inhabitants,  no  person 
shall,  at  the  same  time,  be  a  State  officer  and  an  officer  of  any 
county,  city  or  other  municipality ;  and  no  person  shall,  at  the 
same  time,  fill  two  municipal  offices,  either  in  the  same  or 
different  municipalities;  but  this  section  shall  not  apply  to 
notaries  public,  justices  of  the  peace  or  officers  of  the  militia.'* 

Section  17  of  article  10  provides:  "The  making  of 
profit  out  of  state,  county,  city,  town  or  school  district  money, 
or  using  the  same  for  any  purpose  not  authorized  by  law  by  any 
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public  officer,  shall  be  deemed  a  fdony,  and  shall  be  punished 
as  provided  by  law.'^ 

Section  24  of  article  12  provides :  "No  railroad  or  other 
transportation  company  shall  grant  free  passes  or  tickets,  or 
passes  or  tickets  at  a  discount,  to  members  of  the  General 
Assembly,  or  members  of  the  Board  of  Equalization,  or  any 
State,  or  county,  or  municipal  officers ;  and  the  acceptance  of 
such  pass  or  ticket,  by  a  member  of  the  General  Assembly,  or 
any  such  officer,  shall  be  a  forfeiture  of  his  office." 

Section  7  of  article  14  provides:  "The  General  Assem- 
bly shall,  in  addition  to  other  penalties,  provide  for  the  removal 
from  office  of  county,  city,  town  and  township  officers,  on  con- 
viction of  willful,  corrupt  or  fraudulent  violation  or  neglect  of 
official  duty." 

Section  8  of  article  14  provides :  "The  compensation  or 
fees  of  no  State,  county  or  municipal  officer  shall  be  increased 
during  his  term  of  office ;  nor  shall  the  term  of  any  office  be 
extended  for  a  longer  period  than  that  for  which  such  officer 
waa  elected  or  appointed." 

These  frequent  references  to  municipalities  are  very  per- 
suasive at  least,  that  they  were  intended  by  the  framers  of  the 
Constitution  to  be  embraced  within  section  five,  article  four- 
teen, supra,  and  we  are  of  the  opinion  that  they  are.  There- 
fore, unless  the  words  "in  the  absence  of  any  contrary  provi- 
sion" in  that  section,  refer  to  and  mean  a  contrary  provision 
in  the  Constitution,  and  not  in  the  charter  by  whicb  the  office 
of  city  comptroller  is  created,  its  tenure  fixed  and  its  duties 
prescribed,  it  must  follow  from  what  has  been  said  that  the 
tenn  of  office  of  the  defendant  expired  at  the  termination  of 
two  years  from  the  date  of  his  appointment.  To  hold  that 
these  words  mean,  in  the  absence  of  any  contrary  provision  in 
the  Constitution,  would  be  to  say  that  legislative  bodies  can 
not  pass  any  law  by  which  the  term  of  any  particular  office  is 
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to  expire  at  a  definite  time,  however  important  that  may  be 
or  however  urgent  the  circmii stances  may  demand. 

This  ivould  be  giving  it  a  forced  and  unnatural  construch 
tion,  and  one  not  warranted  by  the  language  used.  Thi^  posi- 
tion finds  support  in  the  fact  that  the  charter  provides  that 
"the  appointments  first  made  after  the  general  city  election  of 
1890  shall  be  for  one  year  only,  so  that  the  appointmentB  inad© 
tliereafter  slioU  he  made  at  the  beginning  of  the  seeond  year  of 
the  mayor's  terra."  No  one  will  contend  that  that  provision  of 
tlio  cliarter  is  in  confliet  with  the  Constitatiorij  and  if  it  is  valid 
and  the  tenn  of  office  of  thc^e  officers  who  were  appointed 
under  that  provision  expired  at  the  e:ipiratioTi  of  one  year  from 
the  time  of  their  appointmentSj  it  must  logically  follow  that 
those  who  were  thereafter  ap])Dinted  for  tvvo  years,  in  the  ab- 
sence of  a  provision  in  the  charter  that  they  are  to  hold  until 
their  successors  are  appointed  and  qualified,  held  for  two  years 
only  from  the  time  of  their  appointments^  for  if  the  ivord 
*^only^'  is  a  word  of  exclusion,  as  was  held  in  the  Perkins 
case,  it  is  dear  that  the  words  ''for  the  term  of  two  years,"  are 
restrictive  in  character  and  meaning^  for  the  word  ''only" 
simply  serves  to  emphasize  those  words,  and  does  not  add  to 
their  meaning. 

If  the  law  had  provided  that  the  terra  of  all  appointive 
offices  should  be  "for  one  year  only,"  there  can  be  no  question 
but  that  their  term  would  have  expired  at  the  end  of  the  year 
whether  their  successors  had  been  appointed  or  not  (State  ex 
reL  V*  Perkins,  supra,  and  authorities  cited),  and  those  words 
are  not  raore  restrictive  than  the  words,  '^and  shall  hold  their 
office  for  the  terra  of  two  years,  unless  sooner  removed,"  which 
aimply  means  for  two  years  only — nothing  more,  nothing  less. 

Moreover,  applyin*r  to  the  construction  of  this  provision 
of  the  cliarter  the  maxim,  ^'^Expressio  iinms  esi  exclusio  altera 
iits"  it  is  apparent  that  the  term  of  the  appointive  offices  can 
not  be  extended  beyond  tiie  terra  fixed  by  the  charter.  The 
limit  of  the  tenure  of  these  offices  is  aa  clearly  fixed  by  the 


Digitized  by  VjOOQ IC 


VOL.  167,  OCTOBER  TERM,  1901.  243 

State  ex  inf.  y.  Lund. 

charter  at  two  years  as  though  it  read  "only  for  two  years,"  or 
"two  years  and  no  longer.''  But  if  this  position  be  correct, 
there  is  no  escape  from  the  conclusion  that  it  is  so  implied  by 
tiie  charter,  which  is  just  the  satne  as  if  expressed. 

The  fact  that  it  may  have  been  the  custom  in  regard  to 
these  appointive  oflSces  for  the  incumbent  to  hold  over  until  his 
successor  be  appointed  and  qualified,  is  no  defense  to  this  pro- 
ceeding by  the  State  in  the  nature  of  a  quo  warranto  through 
her  representative,  the  Attorney-General,  ex  informatione,  in 
which  the  burden  is  upon  defendant  to  show  title  to  the  office 
(State  ex  rel.  Harris  v.  McCann,  88  Mo.  386 ;  State  ex  rel.  v. 
Meek,  129  Mo.  431 ;  State  ex  rel.  v.  Powles,  136  Mo.  376 ;  Ex. 
legal  Rem.  (2  Ed.),  sec.  629)  ;  and  the  fact  that  he  may  hold 
it  by  custom,  does  not  confer  upon  him  any  legal  title  to  it 
Xor  is  the  fact  that,  if  the  term  of  the  comptroller's  office  ex- 
pire at  the  end  of  two  years  from  the  time  of  appointment,  it 
may  lead  to  inconvenient  results,  any  defense  thereto,  for  the 
same  reason.  As  said  in  the  case  of  State  ex  rel,  Atty.-Gen. 
V.  Seay,  64  Mo.  1.  c.  106,  "where,  as  in  this  case,  there  is  a 
casus  omissus  resulting  from  giving  the  language  of  the  law 
the  only  construction  of  which  it  is  fairly  susceptible,  the 
courts  must  leave  it  to  the  lawmaking  power  to  make  provisions 
to  avoid  such  a  consequence."  But  no  such  result  need  follow 
if  defendant  be  ousted  and  the  office  declared  vacant  in  this 
case  for  no  such  vacancy  need,  imder  any  circumstances,  con- 
tinue for  more  than  five  days,  as  under  the  charter  the  mayor 
can  not  hold  up  a  nomination  for  more  than  five  days,  and,  if 
he  does  his  duty  in  making  the  appointment,  and  the  upper 
house  do  theirs  in  confirming  it,  as  it  must  be  presumed  they 
^  do,  there  can  be  no  ground  for  apprehending  disastrous 
results  or.  serious  consequences. 

Our  conclusion  is  that  the  term  of  defendant  Lund  as  an 
officer  in  fact  by  the  law  expired  at  the  expiration  of  the  term 
of  two  years  from  the  time  of  his  appointment.     We  therefore 
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reverse  the  judgment  of  the  court  below  and   enter  up  judg- 
ment of  ouster  against  the  defendant. 

All  concur,  except  Robinson,  J.,  who  dissents  and  ex- 
preafif'F  his  views  in  a  separate  opinion. 

nOBIK'SON',  J.  {dissenting), — As  stated  in  the  major- 
ity upinion  of  the  court,  this  is  a  proceeding  by  quo  warranto 
instituted  by  the  Attorney-General  ex-oflScio,  in  the  circuit 
cunrt  of  Jackson  county,  Missouri,  to  oust  respondent  Hans 
Lumi  from  the  oflSce  of  city  comptroller  of  Kansas  City. 

r|>on  a  trial  of  the  issues  made  therein,  the  circuit  court 
founf!  in  favor  of  respondent,  and  against  relator,  and  by 
rrlator  the  case  was  brought  here  on  appeal;  and  in  an  opinion 
written  by  Burgess,  C.  J.,  in  which  all  the  members  of  this 
court  concur,  except  myself,  the  judgment  of  the  circuit  court 
has  beenN  reversed  and  the  cause  remanded  with  directions  to 
that  emirt  to  enter  up  a  judgment  of  ouster  against  respondent, 
thus  leaving  the  office  of  city  comptroller  of  Kansas  City 
vacant  and  without  any  incumbent,  or  any  one  claiming  or 
asserting  the  right  to  exercise  the  functions  and  duties  of  the 
office.  The  sole  question  for  solution  then  is  as  to  the  right 
of  «n  appointive  charter  officer  of  Kansas  City  to  hold  over 
until  his  successor  had  been  duly  appointed,  confirmed  and 
qualified,  there  being  no  express  provision  in  the  charter  pro- 
viding that  they  shall  so  hold  over  or  continue  in  office  until 
their  Fuceessors  are  appointed  and  qualified.  Section  14  of 
article  4  of  the  charter  of  Kansas  City,  prescribing  the  terms 
of  its  appointive  officers,  and  the  manner  of  their  appoint- 
ment, reads : 

**There  shall  be  a  city  clerk,  city  assessor,  city  counselor, 
city  comptroller  and  city  physician,  who  shall  be  appointed  by 
th^  mayor,  by  and  with  the  advice  and  consent  of  the  upper 
house  of  the  common  council,  and  shall  hold  their  office  for  the 
term  of  two  years,  unless  sooner  removed,  and  who  shall  per- 
form such  duties  as  may  be  prescribed  by  this  charter  or  any 
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ordinance  of  the  city;  provided,  however,  that  the  appoint- 
ments first  made  under  this  charter  after  the  general  city  elec- 
tion of  1890  shall  he  for  one  year  only,  so  that  the  appoint- 
ments made  thereafter  shall  be  made  at  the  beginning  of  the 
second  year  of  the  mayor's  term.'' 

If  we  ignore  for  the  present  the  consideration  of  the  effect 
of  the  direct  statutory  and  constitutional  provision  in  this 
State,  in  determining  the  question  of  the  official  tenure  of  all 
officers  in  the  State,  whether  appointive  or  elective,  'and  look 
alone  to  general  rules  for  guidance,  we  must  conclude  from  the 
overwhelming  weight  of  authority,  that  in  this  country,  at 
least,  all  municipal  officers,  whether  appointive  or  elective,  will 
hold  over  after  the  expiration  of  their  fixed  terms,  and  until 
their  successors  are  elected  or  appointed  and  qualified,  unless 
restrained  by  express  provision  to  the  contrary.  That  unless 
restrained  by  the  authority  under  which  he  is  elected  or  ap- 
pointed, the  right  of  the  officer  to  exercise  the  function  of  his 
office  will  continue  until  his  successor  has  been  inducted, 
although  the  period  for  which  he  was  elected  or  appointed  may 
have  expired,  and  this  upon  the  plainest  principle  of  reason 
and  under  the  imperative  demand  of  necessity,  that  the  public, 
for  whose  benefit  such  office  has  been  created,  may  at  all  times 
have  an  incumbent  to  discharge  the  duties  incident  thereto, 
and  that  the  public  interest  may  not  suffer  from  the  neglect  of 
these  duties,  Avhich  must  result  from  the  want  qf  an  incumbent. 

Thus  the  rule  is  announced  in  Tiedeman  on  Municipal 
Corporations,  sec.  81: 

*T!t  is  an  almost  universal  rule  in  the  United  States  that 
municipal  officers,  particularly  those  of  a  high  grade,  as  the 
mayor  and  the  officers  or  commissioners,  who  are  placed  at  the 
head  of  the  various  municipal  departments,  shall  be  elected  or 
appointed  for  a  fixed  and  definite  term.  But,  in  the  absence 
of  any  express  constitutional  or  statutory  prohibition,  it  is 
nevertheless  the  law,  that  all  public  officers,  whose  terms  are 
filed  as  to  duration  by  law,  are  entitled  to  continue  in  office 
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until  a  successor  is  legally  chosen  and  qualified.  To  prevent 
unavoidable  lapses,  and  to  give  certainty  and  permanence  to 
this  reasonable  rule  of  the  American  common  law,  it  has  in 
most  of  the  States  been  incorporated  into  a  statute.^' 

To  the  same  effect  Mechem  on  Public  OflSces  and  Officers, 
at  section,  397,  states  the  rule : 

"It  is  usually  provided  by  law  that  officers  elected  or  ap- 
pointed for  a  fixed  term  shall  hold  not  only  for  that  term  but 
until  their  successors  are  elected  and  qualified.  Where  this 
provision  is  found,  the  office  does  not  become  vacant  upon  the 
expiration  of  the  term  if  there  is  then  no  successor  elected  and 
qualified  to  assume  it,  but  the  present  incumbent  will  hold 
until  his  successor  is  elected  and  qualified,  even  though  it  be 
beyond  the  term  fixed  by  law.  Where,  however,  no  such  pro- 
vision is  made,  the  question  of  the  right  of  the  incumbent  to 
hold  over  is  not  so  clear,  but  the  prevailing  opinion  in  this 
country  seems  to  be  that  unless  such  holding  over  be  expressly 
or  impliedly  prohibited,  the  incumbent  may  continue  to  hold 
until  someone  else  is  elected  and  qualified  to  assume  the  office. 
Such  a  rule  seems  to  be  demanded  by  the  most  obvious  require- 
ments of  public  policy,  for  without  it  there  must  frequently  be 
cases  where,  from  a  failure  to  elect  or  a  refusal  or  neglect  to 
qualify,  the  office  would  be  vacant  and  the  public  service 
entirely  suspended.^' 

In  commenting  upon  the  same  subject,  Dillon,  in  his 
work  on  Mimicipal  Corporations,  vol.  1  (4  Ed.),  sec.  219,  says: 

"In  this  country,  however,  a  public  office  is  not  considered 
as  being  in  the  nature  of  a  grant  or  contract,  and  the  officer,  as 
against  the  public,  has  no  freehold  or  property  in  the  office; 
and  it  is  almost  an  invariable  provision  of  law  that  all  officers 
shall  be  elected  or  appointed  for  a  fixed  and  definite  period. 
To  guard  against  lapses,  sometimes  unavoidable,  the  provision 
is  almost  always  made  in  terms  that  the  officer  shall  hold  until 
his  successor  is  elected  and  qualified.  But  even  without  such 
a  provision,  the  American  courts  have  not  adopted  the  strict 
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rule  of  the  English  corporations  which  disables  the  mayor  or 
chief  oflSeer  from  holding  beyond  the  charter  or  election  day, 
but  rather  the  analogy  of  the  other  corporate  officers,  who  hold 
over  until  their  successors  are  elected,  unless  the  legislative 
intent  to  the  contrary  be  manifested.  Thus  in  Vermont  it  is 
held — there  being  no  statute  to  the  contrary,  and  such  having 
been  the  practice — ^that  school  officers  elected  at  the  annual 
meeting  hold  over  until  others  are  elected  at  another  annual 
meeting,  whether  more  or  less  than  a  year  from  the  time  of 
their  election." 

Without  further  references  to,,  or  the  citation  of  other 
authorities,  and  without  stopping  to  consider  what  is  or  may 
have  been  the  common-law  rule  of  England  on  the  subject,  or 
the  reason  that  led  to  its  adoption  there,  we  think  the  American 
common-law  rule  may  be  said  to  be,  that  in  the  absence  of  a 
charter  provision  to  the  contrary,  the  officers  of  a  mimicipal 
corporation,  appointed  or  elective,  shall  hold  over  after  the 
expiration  of  their  fixed  terms  until  their  successors  are  elected 
and  qualified. 

So  much  for  the  authority  upon  which  respondent  may 
have  placed  full  reliance,  in  holding  to  and  discharging  the 
duties  of  his  office,  after  the  dates  of  the  expiration  of  his 
ofiSeial  term  in  the  absence  of  an  express  declared  policy  in  his 
own  State  on  that  subject,  as  manifest  in  section  8847,  Eevised 
Statutes  1899,  which  reads:  "All  other  officers  elected  or  ap- 
pointed by  the  authority  of  the  laws  of  this  State  shall  hold 
their  offices  until  their  successors  are  elected  or  appointed, 
commissioned  and  qualified/'  as  well  as  by  the  constitutional 
mandate  of  section  5  of  article  14  of  the  Constitution  (de- 
fining the  official  tenure  of  all  officers  in  the  State),  which 
provides:  ^In  the  absence  of  any  contrary  provision  all 
officers  now  or  hereafter  elected  or  appointed,  subject  to  the 
right  of  resignation,  shall  hold  office  during  their  official 
terms,  and  imtil  their  successors  shall  be  duly  elected  or 
appointed  and  qualified." 
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Ill  tliG  briefs  filed  bj  relator,  the  correctness  of  what  has 
been  dt^siguated  tie  American  common-law  rule,  of  the  right  of 
all  public  officers  to  bold  ovtr  after  the  expiration  of  their 
tcriji^^,  and  until  tbeir  succfiiisors  are  elected  or  appointed  and 
f|\mlitiedj  unless  restrained  bj  Constitution  or  statutory  pro- 
hibition, is  ehalleiiged  and  denied,  as  is  also  the  application  of 
the  provision  of  section  5,  article  14  of  our  State  Constitution, 
to  the  municipal  olBcers  of  tlie  State.  But  as  the  error  of 
relator's  contention  on  tliese  two  propositions  has  been  declared 
in  the  majoritj  opinion  of  the  court,  we  will  make  no  further 
oommcuts  upon  tbera,  but  address  our  remarks  to  what  we  con- 
sider the  errors  of  the  uiajoritj  opinion,  made  after  its  recog- 
nition of  the  general  rule  above  announced,  and  after  holding 
that  the  provisions  of  section  5  of  article  14  of  the  Constitu- 
tion applied  as  well  to  municipal  officers  as  to  state  and  coimty 
offii?rr9. 

If  gectinn  5  of  article  14  of  the  Constitution  is  applicable 
io  municipBl  officere,  and  so  the  majority  opinion  asserts,  what 
effect  mu^t  it  have  upon  the  official  tenure  of  the  respondent 
licrcin  wbn  holds  1iis  office  under  section  14  of  article  4  of  the 
city  charter  nf  Kansas  City,  which  fijces  the  term  at  two  years 
from  the  time  of  his  appr>inlment  and  qualification  unless 
«onncr  removed  ?  Read  into  that  section  the  provision  of  sec- 
tion 5  of  article  14  of  the  Constitution,  and  the  officials  therein 
designated,  shall  hold  tlieir  office,  during  their  official  term  of 
two  years,  and  unlil  tbcir  successors  shall  be  appointed  and 
c|nalified ;  and  thi.^  inn^t  cerfainly  be  done,  unless  in  said  sec- 
tion 14  DF  in  some  nther  .sectinn  of  the  charter  a  contrary  pro- 
vkrofi  be  found  fur  terminating  their  official  tenure  before 
their  sucr*e>?ors  are  ap]r>intcd  and  qualified.  And  this,  in  our 
opinion,  docR  not  exist. 

But^  Fays  the  niajnrity  opinion  in  this  case,  there  is  found 
in  the  chnrter  pn  vision  of  section  14  of  article  4,  what  is 
properly  eon?ii1erefl  ''a  contrary  provision"  within  the  meaning 
of  section  5  of  article  14  of  the  Constitution,  whereby  the 
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intent  of  its  framers  to  provide  against  the  appointive  officer, 
named  therein,  holding  over  is  made  most  manifest;  and  this 
is  discovered  in  what  the  court  designates  *^the  restrictive 
words,"  "for  the  term  of  two  years  unless  sooner  removed," 
found  in  said  section  defining  the  official  tenure  of  said  ap- 
pointive officers. 

It  may  be  that  in  a  sense  the  words  "for  the  term  of  two 
years"  can  be  said  to  be  "restrictive,"  in  this,  that  the  period 
for  the  expiration  of  the  term  of  office  provided  for  in  the  sec- 
tion, is  for  two  years  from  the  appointment  and  qualification 
of  the  officer,  rather  than  for  three  years  or  four  years  or  for 
any  greater  period  of  time ;  but  certainly  there  is  nothing  in 
the  words  themselves  that  can  be  said  to  exclude  the  idea  of  the 
right  of  the  officers  whose  term  is  thus  designated,  to  hold  over 
after  the  expiration  of  the  prescribed  term  and  until  a  suc- 
cessor has  been  appointed  and  qualified,  in  order  to  prevent  a 
vacancy  in  the  office;  or  that  would  indicate  that  the  framers 
of  the  charter,  in  the  use  of  these  words,  "and  shall  hold  their 
office  for  the  term  of  two  years,"  meant  to  subject  their  city,  at 
some  time,  to  the  almost  certain  embarrassment  of  being  with- 
out the  five  appointive  officers  named  in  said  section  of  the 
charter,  resulting  from  a  conflict  between  its  mayor  and  the 
upper  house  of  the  common  council,  such  as  the  city  has  wit^ 
nessed  for  the  past  year. 

If  the  words,  "for  the  term  of  two  years,  unless  sooner 
removed"  can  be  said  to  be  restrictive  in  the  sense  of  indicat- 
ing that  the  appointive  officers  named  in  section  14  of  article 
4  of  the  charter,  can  not  hold  over  after  the  expiration  of  their 
official  term  of  two  years,  then  we  are  at  a  loss  to  imagine  to 
what  officer  or  officers,  the  provision  of  section  5  of  article  14 
of  the  Constitution,  could  possibly  apply.  Less  could  not  have 
been  written,  in  the  charter,  and  have  defijied  the  official  terms 
of  the  office  named,  and  to  be  appointed.  Section  5  of  article  14 
of  the  Constitution  was  intended  to  apply,  and  can  only  apply 
to  officers  who  have  a  fixed  and  defined  term  of  office,  and  of 
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them  it  says  "they  shall  hold  during  their  oflSoial  tennfi,  and 
until  their  successors  shall  be  duly  elected  or  appointed  and 
qualified,"  in  the  absence  of  a  provision  to  the  contrary  appear- 
ing in  the  act  creating  and  providing  for  such  officers.  To 
provide  that  an  officer  shall  hold  his  office  "for  the  term  of  two 
years,  unless  sooner  removed,"  is  no  more  indicative  of  an  in- 
tention on  the  part  of  the  framers  of  the  charter  of  Kansas 
City,  to  have  respondent's  office  immediately  vacant  after  the 
expiration  of  two  years  from  his  appointment;  or  that  he  may 
not  hold  over  to  perform  the  functions  and  duties  of  the  office 
until  a  successor  is  appointed  and  qualified  to  supersede  him, 
than  does  the  legislative  provision  of  1891,  which  provides 
that,  the  officers  therein  designated  "shall  be  elected  on  the  gen- 
eral election  day  A.  D,  1894,  and  every  four  years  thereafter," 
indicate  that  the  Legislature  intended  that  the  offices  of  jus- 
tice of  the  peace  and  constable  for  the  four  districts  of  St  Louis 
therein  provided  for,  should  at  the  end  of  four  years  after  the 
general  election  of  1894,  become  vacant  in  the  event  of  failure 
to  elect  a  successor  in  1898. 

This  court  in  the  case  of  State  ex  inf.  Atty.-Gen.  v.  Smith, 
152  Mo.  512,  disposing  of  the  contention  there  made,  that  a 
justice  of  the  peace  elected  under  the  provision  of  the  Act  of 
1891,  held  for  the  fixed  term  of  four  years  only,  and  not  until 
his  successor  was  elected  and  qualified,  in  an  opinion  by  Mar- 
8HALT.,  J.,  used  this  language:  "There  is  no  merit  in  defend- 
ant's contention  that  under  the  Act  of  1891,  justices  of  the 
peace  in  St.  Louis  hold  for  a  fixed  term  of  four  years,  and  not 
until  their  successors  are  elected  and  qualified.  True  the  first 
section  of  that  act  requires  an  election  at  the  general  election 
in  1894  and  every  four  years  thereafter,  and  does  not  prescribe 
that  the  person  so  elected  shall  hold  until  his  successor  is 
elected,  but  such  a  provision  was  not  necessary  in  the  statutes 
to  accomplish  this  result,  for  section  5  of  article  14  of  the  Con- 
stitution of  Missouri  provides:  ^In  the  absence  of  any  con- 
trary provision,  all  officers  now  or  hereafter  elected  or  ap- 
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poinled,  subject  to  the  right  of  resignation,  shall  hold  office 
during  their  official  terms,  and  until  their  successors  shall  be 
duly  elected  or  appointed  and  qualified.^  There  is  no  contrary 
provision  in  the  Act  of  1891,  hence  Haughton's  term  continued 
imtil  the  regular  election  in  1898,  and  also  until  his  successor 
should  be  duly  elected  and  qualified,  and  such  a  continuance 
after  the  election  in  1898,  was  as  much  a  part  of  his  term  as 
that  which  preceded  that  election.  [State  ex  rel  v.  Eanson, 
73  Mo.  L  c.  92.]  The  appointment  of  defendant  by  the 
judges  named  was  expressly  predicated  upon  the  theory  that  a 
failure  to  elect  a  successor  to  Haughton  at  the  regular  election 
m  1898,  ipso  facto,  created  a  vacancy  in  that  office.  This  ifi  a 
misapprehension  of  the  law  in  this  State.  Whatever  may  be 
the  rule  in  other  States,  under  their  constitutions  and  statutes, 
it  has  been  the  settled  law  in  this  State  ever  since  the  decision 
in  State  ex  rel.  v.  Lusk,  18  Mo.  333,  that  the  failure  to  elect  a 
successor  to  an  office  at  the  regular  time  for  holding  an  elec- 
tion for  that  office,  does  not  create  a  "vacancy  in  such  office." 
Thus  it  will  be  seen  that  this  court,  in  the  above  case  not 
only  held  that  the  justice  of  the  peace,  holding  office  undf  r  the 
Act  of  1891,  which  fixed  his  term  at  four  years,  could  continue 
in  office  until  a  successor  was  elected  and  qualified,  and  that 
such  continuance  in  office  after  the  expiration  of  the  four  years 
for  which  he  was  originally  elected,  was  as  much  a  part  of  his 
term  as  that  for  which  he  was  originally  elected  to  fill;  but 
went  to  the  further  extent  of  holding  that  there  was  no  vacancy 
in  the  office  (caused  by  the  failure  to  elect  a  successor  in  1898) 
such  as  to  authorize  the  appointment  of  a  successor,  to  the  then 
holding  over  incumbent,  for  the  ensuing  four  years.  In  this 
last  position  of  the  court,  however,  I  did  not  concur.  While 
in  that  case  I  recognized  the  right  of  the  incumbent  Haughton 
to  hold  over  after  the  expiration  of  his  four-year  term,  and  to 
exercise  the  duties  of  the  office,  that  the  public  might  not  suffer 
from  the  want  of  an  incumbent,  as  provided  in  section  5  of 
article  14  of  the  Constitution,  he  should  do  so  tmtil  a  successor 
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was  elected  or  appointed  and  qualified  to  take  his  place,  I  still 
thought,  there  was  in  contemplation  of  law  a  vacancy  in  the 
offieej  in  the  sense,  and  to  tlie  extent,  that  a  successor  might  be 
named^  by  the  appointing  power  authorized  to  fill  vacancies 
in  thut  ritUce,  as  was  attempted  to  be  done,  and,  as  I  thought, 
effectually  accomplished.  In  this  position  I  stood  alone,  tlie 
majority  of  the  court  holding,  as  said  before,  not  only  that  the 
incmnbeut  Haughton  was  entitled  to  hold  over  after  the  four 
years  for  which  he  was  elected  by  reason  of  the  provision  of 
fiection  5,  article  14  of  the  Constitution,  but  that  he  was  en- 
titled to  liold  over  and  exercise  the  duties  of  the  office  until  the 
next  general  election  in  1902,  and  that  his  office  at  no  time 
bc^cauio  vacant  in  the  sense  that  a  successor  might  be  appointed 
or  for  any  other  purpose,  and  further  that  the  respondent 
Smith,  who  was  appointed  to  fill  the  supposed  vacancy  in  the 
oflSee,  in  the  attempt  to  exercise  the  function  thereof  was  an 
iutnidcr,  and  the  court's  writ  of  ouster  went  against  him. 

In  the  present  majority  opinion  the  entire  doctrine  of  the 
Smith  case  is  now  to  be  abandoned  unless  it  can  be  asserted 
dial  the  words  found  in  the  charter  "shall  hold  this  office  for 
the  term  of  two  years  imless  sooner  removed"  defining  respond- 
ent^s  Icnure  of  office,  are  more  restrictive  in  character  than  the 
words  "shall  be  elected  on  the  general  election  day  A,  D.  1894, 
and  every  four  weeks  thereafter,"  found  in  the  Act  of  1891, 
designating  the  official  terms  of  the  officers  therein  named.  As 
read  by  me,  the  difference  in  the  language  employed  in  the  two 
acts  before  the  court,  in  the  Smith  case,  and  in  this  case,  ap- 
pear to  be  one  of  phraseology  only,  and  not  of  substance  or 
meanings  and  I  think  that  it  w^as  due  to  the  court  and  to  the 
profession  (who  must  read  and  consider  these  two  cases  for  the 
future  guidance  of  its  action)  that  the  difference  in  meaning 
of  the  language  used  in  the  two  acts  construed  should  have 
been  pointed  out  in  the  present  majority  opinion,  as  such  oppo- 
site and  irreconcilable  results  followed  their  consideration. 
Wherein  lies  hidden  the  difference  in  meaning  of  the  language 
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of  the  two  provisions  construed,  other  than  that,  under  the 
charter  provision  in  question,  the  officers  appointed  are  to  hold 
for  a  term  of  tsvo  years  unless  sooner  removed,  whi^e  the 
oflScers  named  in  the  Act  of  1891  are  given  the  longer  term  of 
four  years  ?  It  is  not  sufficient  merely  to  say  that  the  provi- 
sion of  section  5  of  article  14  of  the  Constitution  applies  to  the 
officer  named  in  the  Act  of  1891,  but  not  to  those  designated 
in  section  14  of  article  4  of  the  charter  in  questioh,  or  merely 
to  announce  arbitrarily,  that  the  charter  provision  "and  shall 
hold  their  office  for  the  term  of  two  years  unless  sooner  re- 
moved," is  more  restrictive  than  the  language  of  the  Act  of 
1891,  construed  in  the  Smith  case  "shall  be  elected  on  .the  gen- 
eral election  day  A.  D.  1891,  and  every  four  years  thereafter/^ 

This  court-discovered  difference  in  the  meaning  of  the 
language  of  the  two  acts  should  have  been  pointed  out  and 
made  clear  in  the  majority  opinion,  in  order  that  the  bar  and 
the  office-holding  citizens  of  the  State  may  know,  not  only  how 
the  present  case  and  the  Smith  case  were  decided,  but  to  what 
class  and  character  of  offices  in  the  State  the  provision  of  sec^ 
tion  5  of  article  14  of  the  Constitution  is  to  apply,  and  from 
^vhat  particular  class  its  provisions  are  to  be  withheld,  and  why. 

But,  further  says  the  court  in  the  majority  opinion,  the 
"contrary  provision"  mentioned  in  the  Constitution,  need  not 
be  found  in  the  charter  in  express  words,  but  may  be  sought 
out  and  discovered  by  implication  drawn  from  the  charter  pro- 
vision taken  as  a  whole,  and  from  this  premise  has  been  evolved 
the  conclusion,  that  as  other  sections  of  the  charter,  providing 
for  the  office  of  mayor  and  the  other  elective  officers  of  the  city, 
have  fixed  their  term  of  office  for  two  years  and  until  their  suc- 
cessors have  been  duly  elected  and  qualified,  and  that  as  sec- 
tion 14  of  the  charter  relating  to  the  five  appointive  offices 
above  indicated  (of  which  respondent  holds  one)  is  silent  upon 
the  subject  of  holding  over  after  the  term  of  two  years,  the  plain 
inference  is  that  they  are  not  to  hold  over  after  the  two  years 
for  which  they  were  appointed,  and  until  their  successors  are 
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elected  and  qualified,  that  such  implications  constitute  a  "con- 
trary provision,"  within  the  meaning  of  those  words,  as  they 
appear  in  section  6  of  article  14  of  the  Constitution. 

By  such  a  process  of  reasoning  the  solemn  language  of 
the  Constitution  is  robbed  of  all  significance  and  meaning. 
Certain  it  is  that  the  plain  and  unambiguous  language  of  sec- 
tion 5  of  article  14  of  the  Constitution,  "in  the  absence  of  a 
contrary  provision,"  should  not,  by  any  process  of  construction 
or  misconstruction,  be  reduced  to  mean,  "in  the  absence  of  a 
possible  inference  to  the  contrary,"  which  courts  may  find  by 
comparing  the  section  of  the  charter  in  question,  to  which  the 
constitutional  provision  can,  and  is  sought  to  be  applied,  with 
other  sections  of  the  charter  to  which  it  has  no  application  and 
can  not  apply.  The  logic  of  the  majority  opinion  in  this  re- 
gard, as  I  understand  it,  may  be  thus  stated:  the  provision 
of  section  5  of  article  14  of  the  Constitution  applies  alike  to 
municipal  and  to  state  and  county  officers;  that  it  would 
apply  to  the  five  appointive  officers  named  in  section  14  of 
the  charter  provision  in  question,  but  for  the  fact,  that  by 
other  sections  of  the  charter,  it  is  provided  that  the  elective 
officers  of  the  city,  shall  hold,  not  only  during  their  official 
term,  but  until  their  successors  have  been  elected  and  qualified, 
and,  therefore,  the  inference  must  be,  that  it  was  the  intention 
of  the  framers  of  the  charter,  that  the  five  appointive  officers 
(named  in  section  14  of  the  charter)  were  not  to  hold  over 
after  the  expiration  of  their  fixed  term  of  office  and  until 
their  successors  are  appointed  and  qualified,  because  they  did 
not  80  express  themselves  in  direct  words  in  said  section  14. 
This  court  has  no  right  to  presume  that  the  framers  of  our 
Constitution  or  the  people  who  adopted  it,  did  not  understand 
the  full  force  and  import  of  the  language  employed  therein,  as 
we  are  not  authorized  to  presume  that  the  framers  of  the 
Kansas  City  charter  did  not  understand  the  full  significance 
of  its  charter  provision,  and  also  those  of  our  Constitution, 
and  appreciating  the  application  of  the  Constitution  to  the 
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provisions  of  section  14  of  article  4  of  the  charter,  that  they 
did  not  know  that  its  provisions  render  unnecessary  in  said 
section  14  of  the  charter,  the  repetition  of  the  words,  "and 
until  their  successors  are  appointed  and  qualified,"  used  in 
previous  sections  of  the  charter  (defining  the  oflScial  tenure 
of  the  city's  elective  officers).  The  words  found  in  section 
15  of  article  4  of  the  charter,  "until  their  successors  are 
elected  and  qualified/'  gave  it  no  meaning  not  found  in  the 
words  of  section  14  of  article  4,  where  those  words  are  omitted, 
if  the  provision  of  section  6  of  article  14  of  the  Constitution 
is  not  ignored ;  and  we  should  not  presume  that  the  f  ramers 
of  the  Kansas  City  charter  did  not  know  and  realize  that 
fact  ' 

In  our  view,  it  was  the  plain  duty  of  the  courts,  in  con- 
struing both  the  charter  and  the  constitutional  provisions 
in  question,  to  give  to  the  words  employed  therein  their  ordi- 
nary and  common  significance,  and  as  said  in  State  ex  rel.  v. 
Johnson,  132  Mo.  109,  "not  to  search  for  occult  and  strained 
construction.''  Considered  from  this  point  of  view,  what 
then,  is  the  meaning  to  be  given  the  phrase  "contrary  pro- 
vision" as  found  in  the  constitutional  provision  in  question? 
The  natural  and  ordinary  import  of  the  phrase,  the  one  which 
is  promptly  suggested  to  the  mind  on  being  first  seen  or 
heard,  is  a  negative  declaration  expressed  in  words.  Every 
one  upon  seeing  or  hearing  the  words,  "in  the  absence  of  a  con- 
trary provision"  whether  learned  or  unlearned,  instantly, 
without  effort,  naturally  attaches  this  meaning  to  them,  be- 
cause it  is  according  to  the  general  ordinary  and  common  use 
thereof.  As  applied  to  legislation  the  word  "provision"  has 
this  well-understood  meaning,  "actual  expression  in  lan- 
guage" ;  the  clothing  of  legislative  ideas  in  words,  which  can 
be  pointed  out  upon  the  page  and  read  with  the  eye;  not  a 
conjecture,  or  a  supposition,  or  an  inference  drawn  from 
other  language  referring  to  a  different  subject  or  matter. 

The  language  of  section  14  of  article  4  of  the  Kansas  City 
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charter,  defining  the  term  of  respondent's  office,  itself  needed 
DO  coTistriiction  from  the  hand  of  this  court.  It  is  clear,  spe- 
cific and  definite  as  it  is  possible  for  language  to  have  been 
written  ("shall  hold  their  office  for  the  term  of  two  years, 
xin]os$  sooner  removed").  To  meet  the  necessity  of  just  such 
languRfre^  anticipated  in  charters,  ordinances  and  statutes,  the 
pn^jvision  of  section  5  of  article  14  of  the  Constitution  was 
inspired,  adopted  and  intended  to  apply,  and  when  so  applied, 
\xe  have  a  constitutional  construction  as  to  the  effect  of  such 
language  used  in  defining  the  official  tenure  of  all  officers  in 
this  State,  and  to  that  construction  the  courts  and  the  officer 
alike  should  acknowledge  obedience  ("shall  hold  their  offices 
for  the  term  of  two  years,  and  until  their  successors  are  ap- 
pointed and  qualified"). 

For  the  foregoing  treasons,  I  think  the  judgment  of  the 
circnit  court,  denying  the  ouster  and  dismissing  the  writ, 
should  have  been  affirmed. 


THE  STATE  ex  informatione  CEOW,   Attorney-General, 
AppeUant,  v.  COFFIN, 

In  Banc,  February  19,  1902. 

Appeal  from  Jackson  Circuit  Court. — Hon.  E,  P.  Oates, 

Judge, 

Reversed  an©  judgment  herb. 

BUEGESS,  C.  J.— This  is  a  twin  case  to  the  case  of  the 
State  ex  informatione  Attorney-General  v.  Hans  Lund,  re- 
ported at  page  228  of  this  volume,  the  only  difference  being 
in  that  case  the  respondent  was  proceeded  against  as  city  comp- 
trnllrr  of  Kansas  City,  while  in  the  case  at  bar  respondent  is 
proeerded  against  as  city  physician  of  said  city.     Therefore, 
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for  reasons  given  in  that  case  the  judgment  of  the  court  be- 
\ow  is  reversed  and  judgment  of  ouster  entered  here  against 
the  respondent. 

All  concur,  except  Rchinson,  J.,  who  dissents. 


THE  STATE  v.  GENERAL  ARMSTRONG,  Appellant. 

Divisioii  Two,  February  25,  1902. 

1.  Indictment:  ra^pe:  chabob  of  sex.    An  indictment  which  charges 

that  defendant  "did  in  and  upon  Ivy  B.  Tumey,  unlawfully 

make  an  assault  and  her,  the  said  Ivy  B.  Turney,  then  and  there  un- 
lawfully, forcibly,  and  against  her  will  feloniously did  ravish." 

etc.,  sufficiently  charges  that  the  prosecutrix  was  a  female,  althougli 
it  does  not  specifically  say  so. 

2.  :  NAME  OF  JT3B0R:  MISTAKE  OF  TYPEWBiTEB.    The  transcript 

sent  by  change  of  venue  to  another  county,  says  the  court  appointed 
"John  L.  Calrk"  foreman  of  the  grand  jury,  but  the  indictment  is  in- 
dorsed "a  true  bill,  John  L.  Clark,  foreman,"  and  the  record  recites 
that  the  "indictment  is  by  the  court  examined  and  found  to  be  in- 
dorsed a  true  bill  by  the  foreman,  John  L.  Clark."  The  entry  of  the 
impaneling  of  the  grand  jury  shows  that  John  L.  Clark  was  sworn  as 
a  member,  and  that  no  man  named  "Calrk"  was.  Heldj  that  Clark's 
name  was,  by  misprision  of  the  typewriter  who  copied  the  transcript, 
misspelt,  and  that  the  foreman  of  the  grand  jury  did  indorse  it.  And 
where  the  record  shows  that  Charles  Hall  was  sworn  as  a  grand  juror, 
and  tliat  no  such  person  as  Charles  Hallm  was  so  impaneled,  it  will 
be  held  that  the  typewriter  by  mistake  struck  the  wrong  key,  and 
added  a  letter  m,  and  that  Hallm  was  not  a  member  of  the  grand  jury. 

3.  Jury t  OT  cHABOE  OF  UNSWORN  OFFICER.  It  is  uot  reversible  error  to 
put  the  panel,  from  the  time  it  is  made  up  until  they  are  sworn  to  try 
the  case,  in  charge  of  an  officer  without  swearing  him. 

4.  Bape:  penetration.  Where  one  officer  testified  that  defendant  stated 
to  him  that  he  struck  the  prosecutrix,  and  "then  tore  her  drawers 
and  got  on  her  and  accomplished  the  rape,"  and  another  that  he 
nodded  his  head  and  said  "yes,"  when  he  asked  him,  "Did  you  do 
it?"  and  the  physician  who  was  first  present  after  the  assault  upon 
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the  girl,  who  was  only  about  sixteen  years  old,  stated  he  made  a 
digital  examination  and  "found  the  hymen  absent,"  there  was  suffi- 
cient evidence  of  penetration  to  permit  i^e  case  to  go  to  the  jury. 

6.   :   CONFESSIOW:   COMPETENCY.    A  statement  without  promise 

or  hope  of  leniency  to  the  defendant  made  by  the  officer  in  charge  of 
him,  even  at  a  time  when  he  was  informed  that  a  near-by  crowd 
was  probably  a  mob,  that  he  had  better/  tell  the  truth  about  the  charge 
of  having  ravished  a  girl,  does  not  make  inadmissible  the  confession 
then  made  by  the  defendant  to  such  officer. 

6.  Ag^  of  Defendant:  competenct.  It  is  always  competent  to  show 
the  size  and  age  of  defendant  and  the  knowledge  of  the  witnesses  in 
respect  thereto,  and  particularly  is  this  true  when  the  evidence  bears 
directly  upon  his  capacity  to  conmiit  the  crime  charged. 

7.  Bape:  punishment.  Where  the  jury  has  found  the  defendant,  who 
is  sixteen  years  old,  guilty  of  rape  and  assessed  the  punishment  at 
death,  he  is  punishable  in  the  same  manner  and  to  the  same  extent 
as  provided  by  law  for  persons  over  eighteen  years  of  age. 


8.  :  :  REMARKS  OF  PROSECUTING  ATTORNEY:  NO  EXCEP- 
TION. Unless  there  is  an  exception  saved  at  the  time  to  a  remark  of 
the  prosecuting  attorney  that  if  the  jury  gave  defendant  only  a  peni- 
tentiary sentence  he  could  only  be  sent  to  the  reform  school  on  ac- 
count of  hid  age,  or  if  defendant's  attorneys  say  they  did  not  hear  the 
remark,  then  unless  some  affiant  states  the  remark  was  in  a  low  tone, 
there  can  be  no  reversal  on  that  account,  because  the  matter  was  not 
brought  to  the  attention  of  the  trial  court. 

9.   :  CONVICTION:  sumciENCY  OF  EVIDENCE.    The  evidence  in  this 

case  was  sufficiently  substantial  to  justify  the  jury  in  finding  that  the 
defendant  had  raped  the  prosecuting  witness  and  to  justify  his  hang- 
ing under  the  statute. 

10.   :  PUNISHMENT:  NO  EXCEPTIONS.    The  Supreme  Court  will  not 

consider  the  failure  of  the  trial  court  to  instruct  upon  the  punish- 
ment prescribed  by  the  statute,  if  the  appellant  saved  no  exceptions 
to  the  failure  of  the  court  to  instruct  upon  all  the  law  of  the  case. 

Appeal  from  Platte  Circuit  Court, — Hon.  A.  D.  Bvmes, 

Judge. 

Affirmed. 

E.  C,  Hall  for  appellant 
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(1)  The  indictment  does  not  charge  any  offense  and  is 
not  indorsed  by  the  foreman  of  the  grand  jury.  State  v. 
Brooks,  94  Mo.  121;  State  v.  Burgess,  24  Mo.  381;  State  v. 
Orrick,  106  Mo.  Ill;  State  v.  Mertins,  14  Mo.  94;  State  v. 
Murphy,  47  Mo.  274.  (2)  The  only  pretense  of  testimony 
of  the  penetration  is  given  in  the  opinion  of  the  prosecuting 
witness  who  says,  "I  don't  know,  but  think  the  male  organ 
penetrated  my  body,"  and  the  testimony  of  an  alleged  con- 
fession of  defendant  to  the  witness  Shoemaker.  If  men  can 
be  hung  upon  such  testimony  as  this,  it  would  be  unsafe  to  live 
in  such  a  country.  Here  the  prosecuting  witness  does  not  al- 
lege the  rape.  The  examining  physician,  though  called  im- 
mediately, will  not  say  it  was  rape.  An  angry  crowd  of  citi- 
zens immediately  arrest  the  defendant,  search  him  and  care- 
fully examine  his  clothes  because  they  have  found  that  the 
girl  was  menstruating.  They  saw  him  as  he  went  into  the  lot 
and  were  only  two  hundred  yards  away  and  know  that  he  did 
not  have  time  to  change  his  clothing.  Then  they  examine 
him  and  have  the  doctor  to  carefully  examine  his  privates  and 
his  clothing  and  found  no  indications  that  he  was  the  guilty 
party.  It  then  remained  for  this  Shoemaker,  a  member  of  the 
mob  that  afterwards  formed,  and  who  was  acting  as  an  officer 
at  the  time,  to  exercise  his  persuasive  powers  upon  the  little 
"ninnv"  and  to  get  this  pretended  confession,  the  very  ear- 
marks of  which  show  careful  doctoring.  The  well  known 
prejudice  and  abhorrence  of  the  crime  of  rape  in  the  minds  of 
jurors  calls  for  the  exercise  of  the  cool  deliberation  and  judi- 
cial determination  of  the  legal  effect  of  the  facts  in  order  that 
there  may  not  be  a  rape  of  the  law  and  a  travesty  upon  justice 
in  this  case  and  the  establishment  of  a  precedent  that  may  be 
inconvenient  and  injurious  in  the  future.  There  was  no  di- 
rect evidence,  if  any  evidence  of  penetration.  (3)  The 
court  should  have  instructed  the  jury  upon  the  circumstantial 
evidence  and  age  of  defendant  after  his  age  was  shown  in  evi- 
dence. 
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Edward  G.  Crow,  Attorney-General,  and  Jerry  M.    Jef- 
fries for  the  State. 

(1)  The  indictment  in  this  cause  properly  charges  the  of- 
fense and  is  properly  indorsed  by  the  foreman  of  the  grand 
jury.     To  charge  this  offense  it  is  not  necessary  that  the 
indictment  contain  an  express  averment  that  the  party  injured 
is  a  woman.     The  use  of  the  pronoun  'Tier^'  sufficiently  indi- 
cates the  sex.     State  v.  Hammond,  77  Mo.  167;  State  v.  War- 
ner, 74  Mo.  83.     The  indictment  need  not  allege  the  age  of 
the  prosecutrix  if  it  alleges  the  act  to  have  been  done  forcibly 
and  against  her  will.     State  v.  Haix,  109  Mo.  654,     (2)  The 
jury,  after  having  been  selected,  and  before  they  were  sworn, 
were  permitted  to  retire  in  charge  of  the  sheriff  and  by  him 
were  kept  together  until  the  following  day  when  they  were 
sworn  to  try  the  cause.     The  sheriff  was  not  specially  sworn. 
The  defendant  complains  of  this  action  of  the  court  as  error. 
Unless  there  is  something  showing  that  the  jury  was  tampered 
with,  no  complaint  can  be  made.     State  v.  Orrick,  106  Mo. 
Ill;  State  v.  Carlisle,  57  Mo.  102;  State  v.  Daugherty,  65  Mo. 
69;  State  v.  Underwood,  76  Mo.  634.     The  law  requiring  the 
jury  to  be  put  in  the  charge  of  a  sworn  officer  only  has  appli- 
cation and  is  put  in  force  after  the  argument  of  the  counsel 
and  the  jury  retires  to  deliberate  on  their  verdict.     The  rec- 
ord in  this  case  shows  that  when  the  jury  retired  they  were 
placed  in  charge  of  a  sworn  officer.     State  v.  Underwood,  76 
Mo.  634;  R  S.  1899,  sec.  2629;  Thompson  &  Merriam  on  Ju- 
ries, sec.  303.     (3)  Appellant  contends  that  the  prosecuting 
attorney  made  use  of  improper  argument  in  his  closing  re- 
marks to  the  jury.     The  record   shows   no   exceptions   were 
taken  at  the  time  and  appellant  admits  as  much  and  says  that 
the  statement  complained  of  was  made  in  a  low  tone  of  voice 
and  his  attorneys  did  not  hear  the  same.     They  furnish  affi- 
davits of  that  fact  and  to  prove  that  the  attorney  did  make 
the  statement  furnish  an  affidavit  by  one  of  the  jurors.     They 
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offer  these  affidavits  as  excuse  for  their  not  having  saved  their 
exceptions.  In  the  first  place,  if  the  State's  attorney  did  make 
the  statement  "that  if  the  defendant  was  given  a  penitentiary 
sentence  he  could  only  be  sent  to  the  reform  school  on  account 
of  his  age,"  there  would  be  no  objections  and  such  a  statement 
would  be  perfectly  proper.  In  either  case,  however,  the  party 
objecting  must  save  his  exceptions  or  this  court  will  not  notice 
the  same.  State  v.  Forsythe,  89  Mo.  667.  The  statement 
aiade  by  the  prosecuting  attorney  was  true  according  to  our 
law.  The  truth  can  not  be  assigned  as  error.  Where  the 
prosecuting  attorney  states  a  fact  of  law  truthfully  there  is  no 
error.  State  v.  Emory,  76  Mo.  348.  (4)  The  evidence  of 
the  admission  of  defendant  as  testified  to  by  witness  Cave  and 
by  the  witness  Shoemaker  was  properly  admitted,  because 
there  is  no  suggestion  in  the  evidence  that  the  admissions  were 
made  on  promises  or  expectations  of  reward  and  with  fear  or 
under  duress.  (4)  The  defendant  contends  that  there  is  no 
evidence  to  warrant  a  conviction.  Taking  the  evidence  of 
Miss  Tumey,  the  evidence  of  Shoemaker,  the  admission  made 
to  the  witness  Cave,  it  would  seem  that  there  was  ample  evi- 
dence to  submit  the  question  to  the  jury  and  to  warrant  them 
in  finding  the  defendant  guilty.  It  is  true,  aside  from  the  ad- 
missions of  the  defendant^  there  is  no  direct  evidence  of  pene- 
tration, but  that  is  not  necessary.  It  may  be  inferred  from 
the  circumstances.  Were  it  necessary  to  prove  guilt  of  this 
offense  by  direct  evidence,  it  would  be  weU  to  wipe  the  law  off 
of  our  statute  books.  Even  where  the  prosecutrix  stands 
alone,  unsupported  and  tmcorroborated,  there  is  no  such  an 
equal  poise  of  oath  against  oath  as  will  overthrow  a  conviction 
and  the  prosecution  will  not  on  that  account  fail  for  tBe  want 
of  sufficient  evidence.  State  v.  Patrick,  107  Mo.  147;  State 
V.  Marcks,  140  Mo.  656.  That  the  prosecutrix  did  not  tell  her 
condition  or  the  crime  that  had  been  perpetrated  at  first  is  not 
necessarily  evidence  in  favor  of  the  defendant.     State  v.  Eby, 
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147  Mo.  535.     The  weight  of  the  eyidence  is  always  a  ques- 
tion for  the  jury.     State  v.  Saiiford,  124  Mo.  484. 

GANTT,  J.— At  the  September  term,  1900,  of  the  cir- 
cuit eourt  of  Clinton  county,  the  defendant,  General  Arm- 
struiig,  was  indicted  for  rape.  He  applied  for  and  obtained  a 
change  of  venue  from  Clinton  county  to  Platte  county.  He 
was  tried  in  the  circuit  court  of  Platte  county  at  the  December 
terra,  1900,  and  convicted,  iind' f rom  that  conviction  and  his 
sentence  thereon,  he  appeals. 

The  indictment  is  in  these  words: 


"State  of  Missouri, 
County  of  Clinton. 


lY 


'T[n  the  Circuit  Court,  September  term,  1900. 

'*The  grand  jurors  for  the  State  of  Missouri,  summoned 
irom  the  body  of  Clinton  county,  charged  and  sworn,  upon 
their  oathsj  present  that  one  General  Armstrong,  late  of  the 
count^^  aforesaid,  on  the  12th  day  of  July,  1900,  at  the  county 
of  Clinton,  State  aforesaid,  did,  in  and  upon  Ivy  B.  Tumey, 
iiTiIawfiillv,  violently  and  feloniously  make  an  assault,  and 
her,  the  eaid  Ivy  B.  Turney,  then  and  there  unlawfully,  forci- 
bly and  ugainst  her  will  feloniously  did  ravish  and  carnally 
knoWj  against  the  peace  and  dignity  of  the  State. 

"Thomas  W.  Walkeb^  Prosecuting  Attorney. 

"A  true  bill:     John  L.  Claek^  foreman  of  the  grand 

He  was  duly  arraigned  and  entered  his  plea  of  not 
guilty. 

The  evidence  was  in  substance  the'*following: 
Ivy  B.  Tumey,  a  young  white  girl  of  the  age  of  sixteen 
years,  lived  at  the  village  of  Tumey  in  Clinton  county,  Mis- 
souri, on  July  12,  1900,  and  had  lived  there  since  she  was 
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eight  years  old,  and  gone  to  school.  She  had  engaged  in  de- 
livering baking  powders  on  that  day  to  different  families  in 
the  neighborhood  of  Perrin,  another  village  in  said  county. 
She  had  a  buggy  and  horse,  and  went  alone.  She  started 
about  nine  o^clock  in  the  morning  of  July  12,  1900,  from  Per- 
rin, to  deliver  the  baking  powders.  She  had  stopped  at  fhe 
homes  of  several  families.  After  leaving  Mrs.  Dunn's  and 
while  driving  along  on  the  public  road  to  the  residence  of  Mrs. 
Carey,  to  make  another  delivery  of  goods,  she  testified  she 
saw  the  defendant,  a  negro  boy,  riding  a  white  horse  herding 
some  cows  along  the  road.  Between  Mrs.  Dunn's  and  Mrs. 
Care/s,  there  was  a  small  ravine,  out  of  the  sight  of  each  of 
these  houses.  After  leaving  Mrs.  Dunn's  she  looked  back  and 
saw  the  defendant  was  following  her  in  a  gallop,  whereupon 
she  drove  rapidly  to  get  away  from  him,  but  he  overtook  her, 
caught  the  lines  and  pulled  her  horse  to  the  right  side  of  the 
wad,  and  said  to  her,  "Give  me  a  doUar." 

She  told  him  she  would  give  him  everything  she  had  if 
le  would  only  leave  her  alone.  At  this,  she  says,  he  became 
very  angry  and  gritted  his  teeth  and  caught  her  and  dragged 
her  from  the  buggy,  and  struck  her  in  the  face.  She  resisted 
Mm  with  all  her  strength,  and  tried  to  scream  but  he  caught 
her  by  the  throat  and  she  became  unconscious.  When  she 
regained  consciousness  she  found  her  skirt  was  down,  her  un- 
<lerclothe8  torn  and  rumpled,  and  the  napkin  she  wore  on  ac- 
count of  her  menstruation  at  the  time,  removed.  She  saw 
Wm  going  down  the  road.  She  drove  first  to  Carey's  and 
stopped  about  five  minutes,  and  then  she  drove  at  once  to  Mrs. 
Boone's,  about  one-half  mile,  whqre  she  told  the  story  of  her 
frightful  experience.  Mr.  Boone  gathered  two  or  three  neigh- 
^rs  and  they  immediately  went  to  the  house  of  defendant's 
parents,  took  defendant  in  charge  and  carried  him  to  Mr. 
Boone's  where  the  prosecutrix  was  in  bed,  and  she  identified 
™i  positively  as  her  assailant. 

In  the  meantime  Dr.  Sturgis,  who  resided  in  Perrin,  was 
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called  ill  J  and  be  testified  that  he  found  prosecutrix  suffering 
from  extreme  nervousness,  her  pulse  about  90.  He  found  her 
right  hip  and  right  side  considerably  bruised  and  her  right 
arm  partially  paralyzed.  He  made  a  digital  examination,  and 
found  lie  hymen  absent,  and  menstruation  present  He 
treated  her  seven  or  ei^'^bt  days  before  she  was  able  to  go  to  her 
parents^  at  Turnev- 

Prosecutrix  testified  to  a  soreness  in  her  private  parts 
which  she  bad  never  Ijcfore  experienced,  but  was  unable  to 
state  from  her  unconscious  condition  whether  penetration  had 
occurred.  Examination  was  made  by  Dr.  Sturgis,  of  the  de- 
fendant's person,  but  he  discovered  no  stains  upon  his  clothing 
or  persouj  at  that  time— some  two  or  three  hours  after  the  al- 
leged outrage. 

The  witnes^^  who  arrested  defendant  at  his  father's,  tes- 
tified be  had  on  a  freshly  laundried  shirt.  On  the  other  hand, 
his  mother  and  fntlier  te^^tified  he  had  not  changed  his  shirt 
since  Sunday,  and  this  was  on  Thursday.  The  weather  was 
very  warm,  and  the  roads  dry  and  dusty  at  the  time. 

The  defendant  was  taken  to  Plattsburg,  the  county  seat, 
and  as  the  indignation  was  very  great,  the  sheriff,  Wiser,  took 
the  prisooer  to  Kansas  City  for  safe  keeping,  and  to  protect 
him  from  violence.  On  the  fourteenth  of  July,  the  marshal  of 
Plattsburg^  Mr,  Moody,  and  Joseph  Shoemaker,  were  return- 
ing from  Kansas  City  with  the  prisoner,  taking  him  to  the 
Plattsburg  jail.  It  seems  they  were  in  some  way  advised  that 
a  large  crowd  bad  a^seitibled  at  Kearney,  a  station  in  Clay 
county  on  the  road  from  Kansas  City  to  Plattsburg,  and  there 
was  danger  of  violence  to  the  prisoner.  When  they  reached 
Kearney,  Edgar  Cave^  the  deputy  sheriff  of  Clay,  and  Moody, 
the  marshal,  managed  to  keep  the  attention  of  the  crowd  while 
Shoemaker  took  the  prisoner  off  the  train  and  down  the  rail- 
road track,  abnnt  a  quarter  of  a  mile. 

On  thi-*  trip,  anil  while  hiding  from  the  crowd,  Shoe- 
maker testified  the  defendant  asked  him  what  the  crowd  was 
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doing  and  he  told  him  it  was  a  mob,  and  told  him  that  if  he 
did  do  this  it  would  be  better  to  tell  the  truth  about  it.  There- 
upon the  prisoner  told  Shoemaker  that  on  the  morning  of  the 
twelfth  he  was  passing  the  place  where  Mr.  Berryman  lived 
and  saw  the  prosecutrix  in  a  buggy.  ^T.  rode  after  her  and 
caught  up  with  her  and  grabbed  her  by  the  shoulder  and 
pulled  her  out  of  the  buggy  and  she  fell  almost  on  top  of  me." 
Shoemaker  asked  if  he  struck  her,  and  he  said.  "Yes,  I  struck 
her  once,  and  then  I  tore  her  drawers  and  got  on  her  and  ^ac- 
complished the  rape.'  After  a  little  while  I  got  scared  and 
got  up  and  started  to  my  horse  and  I  saw  her  get  up  and  get 
in  the  buggy  and  drive  on.  I  got  on  my  horse  and  went 
home,  and  then  these  men  came  and  got  me." 

Shoemaker  testified  positively  that  he  held  out  no  induce- 
ment to  defendant  to  make  this  statement.  Sheriff  Wiser 
testified  that  defendant  seemed  to  be  very  much  frightened 
when  he  was  taking  him  to  Kansas  City.  The  defendant  in 
bis  own  behalf  testified  that  Mr.  Shoemaker  tried  to  make  him 
confess  and  he  wouldn't  do  it ;  that  he  then  said  he  would  let 
the  mob  get  him  and  drew  his  revolver  on  him,  but  he  made 
no  confession  to  him  such  as  detailed  by  Shoemaker.  Shoe- 
maker denied  that  he  drew  his  revolver  on  the  defendant  and 
denied  that  he  told  him  he  would  let  the  mob  get  him.  De- 
nied that  he  threatened  him  in  any  way. 

The  court  ruled  the  admissions  of  defendant  were  compe- 
tent, to  which  defendant  by  his  counsel  excepted  for  the  reason 
that  the  evidence  showed  defendant  was  under  sixteen  years 
old,  and  under  duress  and  in  great  fear  at  the  time,  and  the 
evidence  was  incompetent  for  these  reasons. 

Edgar  Cave,  deputy  sheriff  of  Clay  county,  testified  that 
he  was  on  the  train  with  Moody  and  Shoemaker  on  the  day 
they  returned  with  the  prisoner  from  Kansas  City  to  Platts- 
burg,  and  said  to  defendant,  "General,  do  you  know  you  had 
a  pretty  narrow  escape  Saturday  night?"  He  answered  he 
did  not     Cave  then  said,  "The  people  seem  to  be  after  you 
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pretty  hard,"  and  he  must  have  committed  an  awful  crime  the 
way  they  were  after  him,  and  said,  "Did  you  do  it  ?"  to  which 
defendant  first  nodded  his  head  by  way  of  assent,  and  then 
looked  up  and  said,  "Yes."  Mr.  Cave  asked  him  what  made 
him  do  it,  and  he  said  he  didn't  know. 

Mr.  Wingate,  a  gentleman  living  in  the  neighborhood  of 
Perrin,  testified,  that  on  the  afternoon  of  July  12,  1900,  he 
found  a  pin,  a  lady's  hair  ornament,  and  a  blood-stained  cloth 
on  the  west  side  of  the  road  about  a  quarter  of  a  mile  south 
of  Mr.  Dunn's  house,  and  had  kept  the  pin  in  his  possession 
from  that  time  until  he  testified.  This  pin  the  prosecutrix 
identified  as  one  she  wore  on  the  day  she  was  outraged,  but 
had  never  known  before  when  she  had  lost  it. 

David  Cook  testified  that  he  went  with  Mr.  Boone  on 
July  12,  1900,  to  arrest  defendant.  When  they  took  him  to 
the  schoolhouse  they  examined  him  and  he  noticed  defendant's 
shirt  was  clean  and  they  asked  him  if  he  had  changed  his 
clothes  after  he  came  home,  and  he  first  said,  "Yes,"  but  almost 
immediately  he  said,  "I  was  not  thinking  what  I  said ;  no." 
He  also  denied  seeing  the  girl  at  all,  but  he  had  seen  a  white 
man  with  some  kind  of  blacking  brush  in  his  hip  pocket  going 
down  the  field  and  he  expected  he  went  down  there  to  black 
himself. 

Numerous  grounds  for  reversal  have  been  urged  in  the 
argument  and  brief  of  counsel  for  defendant. 

I.  The  indictment,  it  will  be  observed,  does  not  specific- 
ally allege  that  the  prosecutrix  was  of  the  female  sex,  but 
charges  that  defendant  did  in  and  upon  her  (setting  out  her 
name  in  full)  unlawfully,  violently  and  feloniously  make  an 
assault  and  her,  the  said  Ivy  B.  Tumey,  then  and  there  un- 
lawfully, forcibly  and  against  her  will  did  ravish  and  carnally 
know. 

The  objection  is  without  merit 

The  exact  point  was  ruled  adversely  to  the  defendant's^ 
contention  in  State  v.  Hammond,  77  Mo.  157,  and  State  v. 
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Warner,  74  Mo.  83.   [1  Wharton's  Crim.  Law  (10  Ed.),  sec. 
574.] 

It  is  further  insisted  that  the  foreman  of  the  grand  jury 
did  not  indorse  the  indictment. 

To  make  plain  the  point  made  under  this  assignment,  it 
Bhould  be  stated  that  in  the  transcript  sent  to  the  Platte  court 
on  the  change  of  venue  from  Clinton  county,  the  typewriter 
makes  the  record  state  that  the  ''court  appoints  John  L.  Calrk 
as  foreman"  of  the  grand  jury,  and  the  indictment  returned 
in  the  case  against  defendant  is  indorsed  by  John  L.  Clarky 
and  hence  the  contention  that  the  duly  appointed  foreman  did 
not  indorse  the  indictment.  Now  the  full  entry  of  the  impan- 
ebng  of  the  grand  jury  shows  John  L.  Clark  was  duly  sum- 
moned as  a  member  of  the'panel  of  grand  jurors  and  was  duly 
sworn  as  such.  It  further  appears  that  no  such  -person  as 
^^CakF^  was  a  member  of  said  panel  and  on  the  13th  day  of 
September,  1900,  the  record  of  said  court  at  the  same  term 
recites  that  the  grand  jury  returned  and  presented  a  bill  of 
indictment  No.  905,  State  of  Missouri  v.  General  Armstrong,' 
for  rape,  "which  said  indictment  is  by  the  court  examined  and 
found  to  be  indorsed  a  true  bill  iy  the  foremany  John  L. 
Clark" 

It  is  apparent  that  John  L.  Clark  was  a  member  of  the 
grand  jury  and  he  was  recognized  by  the  court  which  ap- 
pointed the  foreman  as  the  foreman,  and  it  is  equally  obvious 
and  clear  that  no  such  person  as  CalrJc  was  a  member  of  the 
grand  jury,  and  that  Clark's  name  was  by  misprision  of  the 
typewriter  who  copied  the  transcript  misspelt  and  hence 
there  is  nothing  in  the  objection.     [State  v.  Orrick,  106  Mo. 

111.] 

EquaUy  as  frivolous  is  the  assignment  that  the  grand  ju- 
ror Charles  HaUm  was  not  impaneled,  charged  and  sworn.  The 
record  shows  that  Charles  HaU  was  duly  summoned,  impan- 
eled, charged  and  sworn  and  no  such  person  as  Charles  Hallm 
was  ever  a  member  of  the  gTand  jury.     The  sole  foundation 
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for  this  point  is  that  the  typewriter,  who  copied  the  transcript 
on  the  change  of  venue,  in  striking  for  the  space  bar  on  the 
machine  evidently  inadvertently  struck  the  key  that  contained 
the  "m,"  and  this  added  the  superfluous  letter  to  the  name  of 
Charles  Hall,  who  in  fact  was  one  of  the  grand  jurors.  Counsel 
is  right  in  saying  that  Charles  Hallm  was  never  sworn  or 
cliarged  as  a  grand  juror,  but  the  failure  to  make  him,  if  he 
ever  existed,  a  juror  does  not  affect  this  case. 

n.  After  the  panel  was  selected  and  before  they  were 
sworn  to  try  the  case,  they  were  placed  in  charge  of  a  sworn 
officer  and  kept  together  until  the  next  day  when  ihey  were 
duly  sworn  to  try  the  case.  It  is  now  urged  as  error  that  the 
jury  was  not  sworn  before  they  were  placed  in  charge  of  the 
officer.  No  pretense  is  made  that*  the  officer  tampered  with 
the  jury  or  permitted  any  one  to  approach  them  or  that  they 
were  guilty  of  the  slightest  impropriety.  There  was  no  sep- 
aratJoii  of  the  jury  at  any  time. 

Clearly  no  error  was  committed  by  this  action  of  the 
court.  Neither  was  it  necessary  to  administer  the  special  oath 
to  the  officer  in  charge  at  that  time. 

"WTien  finally  the  evidence  was  all  in,  and  the  arguments 
closed,  it  affirmatively  appears  that  the  •  jury  was  placed  in 
charge  of  an  officer  sworn  in  accordance  with  the  requirements 
of  section  2629,  Revised  Statutes  1899.  [State  v.  Under- 
wood, 76  Mo.  630.] 

TIT.  Error  is  also  predicated  upon  the  refusal  of  three 
instn^ctions  prayed  by  defendant. 

One  was  a  peremptory  direction  to  find  defendant  not 
guilty.  Clearly  no  mistake  was  made  in  denying  this  request 
TtiDre  was  ample  evidence  to  justify  the  submission  of  the 
case  to  the  jury  under  proper  instructions. 

The  court  properly  refused  the  first  instruction  asked  by 
defendant  because  it  had  already  been  given  by  the  court  of  its 
own  motion  in  its  third  instruction. 

Neither  did  the  court  err  in  refusing  to  give  defendant's 
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second  instruction,  which  declared  "there  was  no  direct  evi- 
dence of  penetration,"  and  then  invoked  the  nde  as  to  circmn- 
stantial  evidence.  There  was  direct  evidence  of  the  fact  out 
of  the  mouth  of  defendant  detailed  by  two  witnesses,  and  this 
court  can  not  and  will  not  assume  that  both  or  either  of  the 
officers  deliberately  perjured  themselves. 

In  this  connection  should  be  considered  the  objection  to 
the  admission  of  the  confessions  or  admissions  by  defendant  to 
Shoemaker  and  Cave. 

It  will  be  recalled  that  Shoemaker  testified  that  after  he 
had  taken  the  prisoner  off  at  Kearney,  the  prisoner  asked  him 
if  those  men  were  hunting  for  him  and  he  told  him  he  sup- 
posed they  were,  but  did  not  know.  Shoemaker  said  to  him 
he  had  better  tell  the  truth  about  this.  Shoemaker  positively 
testifies  that  he  made  no  threats  and  held  out  no  promises  to 
defendant  to  obtain  a  confession. 

The  defendant  was  put  on  the  stand  in  his  own  behalf 
and  instead  of  testifying  he  had  made  confessions  under 
threats  or  promises,  denied  that  he  made  any  confessions  what- 
ever, but  he  testifies  Shoemaker  drew  his  revolver  on  him,  but 
he  didn't  tell  anything.  He  testified,  moreover,  he  didn't 
know  the  mob  was  after  him.  Shoemaker  denied  that  he 
drew  a  revolver  on  the  prisoner. 

It  is  the  settled  law  of  this  State  that  a  mere  adjuration  to 
speak  the  truth  does  not  vitiate  a  confession,  no  threats  or 
promises  being  employed.  [State  v.  Patterson,  73  Mo.  1.  c. 
707;  Wharton^s  Crun.  Ev.  (9  Ed.),  sec.  647,  and  cases  cited.] 

In  order  to  exclude  the  confession  it  must  appear  affirma- 
tively that  some  inducement  to  confess  was  held  out  to  him 
by  or  in  the  presence  of  some  one  having  authority.  [Ros- 
coe's  Crim.  Ev.,  54;  Wharton's  Crim.  Ev.  (9  Ed.),  sec.  689; 
State  V.  Patterson,  73  Mo.  1.  c.  705.] 

All  that  can  be  made  out  of  Shoemaker's  testimony  in  the 
way  of  an  inducement  amounts  to  no  more  than  a  statement 
that  he  had  better  tell  the  truth  without  promise  or  hope  of 
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leniency,  and  without  any  threat.  We  think  it  was  clearly  ad- 
miasihle-  [State  v,  Hopkirk,  84  Mo.  278;  State  v.  Phelps,  74 
Mo.  128.] 

And  the  same  nde  must  govern  as  to  the  evidence  of 
Cavej  which  was  entirely  free  of  any  promise  or  threat. 

We  are  luiahle  to  discover  any  principle  of  law  upon 
which  to  hase  the  objwtion  to  the  introduction  of  the  evidence 
as  to  the  fiutUn^  of  the  hair  ornament  of  the  prosecutrix  at 
the  place  where  she  testified  the  assault  had  been  made.  It 
was  a  circumstance  corroljorating  both  her  testimony  and  the 
confessions  of  the  defendant. 

Neither  was  there  error  in  allowing  the  witnesses  to  tell 
the  age  of  the  defeinlaiit.  It  is  always  competent  to  show  the 
size  and  age  of  tlie  defendant  and  the  knowledge  of  the  wit- 
nesses in  respect  thereto,  and  particularly  is  this  true  when  the 
evidence  bears  directly  upon  his  capacity  to  commit  the  crime 
eliarged. 

The  jury  having  asscs&cd  the  punishment  at  death,  the  de- 
fondant  was  pimisliable  in  the  same  manner  and  to  the  same 
extent  as  provided  by  law  for  persons  over  the  age  of  eighteen 
years. 

In  his  motion  for  new  trial  defendant  assigned  as  ground 
for  a  new  trial  that  the  prosecuting  attorney  in  his  address  to 
the  jury  niade  the  stiitement  that  if  the  jury  gave  defendant  a 
penitentiary  sentence  he  could  only  be  sent  to  the  reform 
school  on  account  of  his  ago.  No  objection  or  exception  was 
taken  to  this  statement  at  the  time  as  counsel  for  defendant 
made  affida\^'ts  they  did  not  hear  it.  This  matter  was  brought 
to  tlie  attention  of  the  conrt  by  affidavit  and  he  denied  the  mo- 
tion on  this  ground,  and  correctly  so.  No  affiant  made  oath 
that  the  statement  of  the  prosecuting  attorney  was  made  in  a 
low  tone  and  if  counsel  desired  to  except  to  the  argument  for 
the  State  he  should  have  listened  to  it.  No  reason  is  shown 
why  the  defendant  should  not  have  been  required  to  save  his 
exceptions  at  the  time,  and  the  prosecuting  attorney  made  no 
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misstatement  of  the  law.     [State  v.  Emery,  76  Mo.  348.] 

The  evidence  supports  the  verdict.  The  character  of  the 
prosecutrix  was  not  challenged.  Her  testimony  was  delivered 
without  the  slightest  exaggeration.  Her  evidence  locating 
the  defendant  in  the  inmiediate  neighborhood  riding  a  white 
horse  and  herding  cows  about  the  time  she  testifies  he  as- 
saulted her,  was  corroborated  by  disinterested  gentlemen  in  the 
neighborhood,  even  by  defendant  himself,  though  he  denies  in 
his  evidence  seeing  her  in  the  buggy,  although  she  rode  along 
the  road  in  which  he  was  herding.  The  evidence  of  the  bru- 
tal assault  was  corroborated  by  Mrs.  Boone  and  Dr.  Sturgis, 
the  latter  testifying  to  her  bruised  condition  and  her  partially 
paralyzed  arm.  The  confessions  ,of  the  defendant  corrobo- 
rated the  evidence  of  the  unprotected  girl,  that  he  struck  her 
and  succeeded  in  his  infamous  purpose. 

Horrible  as  is  the  crime,  and  loth  as  we  are  to  credit  such 
a  charge,  the  evidence  was  sufficient,  if  believed  by  the  jury, 
to  su.4ain  the  charge,  and  the  jury  baring  seen  the  witnesses 
and  heard  them  deliver  their  testimony  there  is  no  reason  why 
this  court  should  disregard  their  verdict.  The  judgment  is 
aflSrmed,  and  the  sentence  which  the  law  imposes  must  be  exe- 
cuted.   All  concur. 

ON  REHEAEING. 

The  defendant  by  his  counsel  has  moved  for  a  rehearing 
on  the  ground  that  in  our  opinion  we  overlooked  the  point 
made  in  his  brief  and  argument  at  the  hearing  that  the  circuit 
court  failed  to  instruct  the  jury  upon  the  punishment  pre- 
scribed by  section  7759,  Revised  Statutes  1899. 

We  did  not  fail  to  consider  this  point  made  by  counsel, 
but  inasmuch  as  examination  of  the  record  disclosed  that  the 
defendant  saved  no  exceptions  to  the  failure  of  the  circuit 
court  to  instruct  upon  all  the  law  of  the  case,  his  appeal  pre- 
sented no  such  question,  and  hence  it  was  deemed  unnecessary 
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to  euibodj  the  point  in  out  opinion*  We  say  this  mueh  now 
to  ad>ise  counsel  why  we  do  not  enter  upon  a  discuasion  of 
the  point  be  made.  [State  v.  CantHn,  118  Mo.  111^  and  nu- 
merous subsequent  cases.] 

We  can  not  convict  the  trial  courts  of  alleged  errors 
which  the;?  have  had  no  opportuuitj  to  correct.  Am  this  is 
the  only  ground  for  a  rehearing,  the  motion  k  overruled,  AH 
concur. 


THE  STATE  v.  BICK,  Appellant. 

Bi vision  Two,  Fetiruary  25,  IdOjS. 

For  the  reiison  expre^??ed  in  State  v,  Tkiemiil*   167  Mo,  42&,  the 
indictmecDt  in  thii  c&m  Im  beld  to  be  mvalld. 

Appeal  from  St.  Li>uis  Court  of  Criminal  Correction* — Hon. 
Willis  H.  Clark  J  Judge. 

Thom^LS  P,  Bashaw  for  appellant* 

Edward  C,  Crowj  Attorney-General^  and  Jerry  Jlf.  Jef- 
fries for  the  State. 

BITBGESS,  J. — This  is  a  companion  case  to  the  case  of 
the  StatP  V,  Thieranf,  167  Mo-  429,  the  only  material  differ- 
ence hpin^  that  in  thi?^  case  the  principal  is  the  defendant, 
whiJc  in  the  Thieranf  ease  he  was  defendant's  clerk,  or  em- 
ployee. The  indietmentB  -^^th  this  exception  are  almost  ex- 
acfly  alike.  And  for  the  same  reasons  expressed  in  tliat  ca^e, 
tlie  indictment  in  the  case  in  hand  is  held  to  be  invalidj  the 
judgment  reversed,  and  the  defendant  discharged. 

AU  concur. 


Digitized  by 


Google 


VOL.  167,  OCTOBER  TERM,  1901.  273 


Ullman  v.  St.  Louis  Fair  Assn. 


DLLMAN  €t  aL,  Appellants,  v.  ST.  LOUIS  FAIR  ASSO- 

CIATIOK 

Divlfdon  Two,  Pebmary  25,  1902. 

1.  Cfontract:  bxclusivb  psiviLEaES  fob  certain  time:  lease:  bettinq 
01?  HOBSE  RACE:  OAMBUNG.  A  fair  association  bj  its  contract  agreed, 
for  a  consideration  of  $90,000,  to  be  paid  in  certain  installments,  to 
sell  and  did  sell  to  plaintiffs  the  exclusive  betting  and  book-making 
privileges  on  its  race  track  for  a  certain  meeting  to  last  40  days.  The 
first  three  installments,  amounting  to  $36,000,  were  paid,  and  a  disa- 
greement arising  between  them  and  the  association,  plaintiffs  aban- 
doned their  privileges  after  twelve  days,  and  sued  for  over  thirteen 
thousiand  dollars  as  excess  of  payments.  Held,  that  this  agreement, 
as  it  concerned  no  interest  in  the  realty  was  not  a  lease,  and  there- 
fore famished  no  basis  for  payment  in  proportion  to  the  number  of 
days  the  privileges  were  actually  enjoyed,  in  accordance  with  the  prin- 
ciples governing  leases. 

2.  Gambling  Contract:  fob  bettino  and  pool-sellino  on  race  o^ttbse. 
A  contract  which  by  its  terms  sells  to  certain  persons  the  exclusive 
privileges  of  betting  and  book-making  on  a  race  course,  is  a  contract 
for  gambling  with  the  public,  and  being  such,  the  courts  will  not  aid 
either  party  thereto  in  its  enforcement. 

S.  :  EXEOUTOBY :  IN  PARI  DELICTO.  Where  both  parties  to  a  gamb- 
ling contract  are  in  pari  delicto,  the  courts  will  not  aid  either  to  undo 
that  wliich  has  already  been  done  in  compliance  therewith,  nor  to  re- 
cover money  paid  in  part  performance  thereof. 

4.  : :  PABT  PERFORMANCE.    It  is  Only  where  the  gambling 

contract  remains  wholly  unexecuted  on  one  side  and  where  by  its 
abandonment  the  act  which  the  law  forbids  will  be  averted,  that  the 
courts  permit  a  recovery  of  mon^  paid  on  the  ground  that  the  con- 
tract is  still  executory.  So  that,  in  this  case,  where  the  agreement 
gave  plaintiffs  the  exclusive  privilege  of  betting  and  book-making  on 
a  race  course,  for  forty-nine  days,  for  $90,000,  to  be  paid  in  install- 
ments of  $18,000  cash  and  $9,000  every  week  thereafter,  and  after  a 
payment  of  $36,000,  and  the  enjoyment  by  plaintiffs  of  the  privilege 
for  twelve  days,  disagreements  arose  between  them  and  the  defendant 
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fair  asiociation,  and  then,  because  of  interference  with  their  enjoy- 
ment thereof  by  defendant  the  profits  became  so  small  that  they 
ttbimdnned  the  same,  the  courts  will  not  permit  them  to  recover  any 
part  of  the  money  by  them  paid,  whether  there  was  an  overpayment 
flccording  to  the  terms  of  the  contract  or  not. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Franklin 
Ferris,  Judge. 

Afftbmt:d. 

jiidson  &  Oreen  and  O,  L,  Stem  for  appellants^ 

(1)  The  contract  here  in  question  is  essentially  a  contract 
of  lea&e,  whereby  certain  premises  were  let  by  defendant  to 
plaintiffs  for  the  purpose  of  having  plaintiffs  occupy  the  same 
and  exorcise  certain  exclusive  privileges  thereon  for  a  perioa  of 
forfv-nine  days,  at  a  rental  price  of  $90,000.  And  upon  the 
iTnlavvfnl  interference  by  defendant  with  plaintiffs'  occupation 
and  u?p  of  said  premises  and  privileges,  plaintiffs  had  a  right 
to  aliandon  said  contract  and  to  surrender  possession  of  the 
premises  to  defendant.  O'Neill  v.  Manget,  44  Mo.  App.  280; 
Jackson  v.  Eddy,  12  Mo.  210;  Murphy  v.  St.  Louis,  8  Mo. 
App.  4-S2:,  Bishop  on  Contracts,  sec.  828;  Leadb'eater  v.  Roth, 
25  III  587,  (2)  This  leasing  contract  having  been  rightfully 
}ihandnned,and  possession  of  premises  having  been  surrendered 
by  plaintiffs  to  defendant,  on  account  of  the  unlawful  inter- 
ferenfe  by  defendant  with  plaintiffs'  use  and  occupation 
thereof,  and  with  their  exercise  thereon  of  the  privileges 
granted  by  said  contract,  defendant  is  entitled  to  retain  only 
such  purf  of  the  $36,000  paid  by  plaintiffs  as  is  a  proportionate 
rental  of  said  premises  for  the  twelve  days  they  were  actually 
occTipied  by  plaintiffs,  because  the  contract  is  divisible  and  the 
rent  is  apportionable.  Stevenson  v.  Hancock,  72  Mo.  612; 
Prior  V.  Kiso,  81  Mo.  241;  Biddle  v.  Hussmann,  23  Mo.  597; 
Carter  v.  Burr,  39  Barb.  (K  Y.)  59;  Wood  on  Landlord  and 
Tenant  (2  Ed.),  p.  1109.     (3)  Plaintiffs  are  not  seekmg  in 
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this  action  to  enforce  this  contract,  or  to  recover  damages  for 
its  breach;  and  granting,  for  sake  of  argument,  that  the  con- 
tract is  against  public  policy  and  therefore  illegal,  yet  as  plain- 
tiffs have  rescinded  and  abandoned  the  contract,  they  are  en- 
titled to  recover  the  excess  payments  made  to  defendant 
amounting  to  $13,959.19,  because  the  contract  is  apportion- 
able,  and,  for  its  unperformed  period,  is  executory  and  not  ex- 
ecuted, and  it  would  be  inequitable  and  unconscionable  for  de- 
fendant to  retain  said  excess  payment  after  forcing  plaintiffs  to 
abandon  the  contract.  Wiggins  Ferry  Co.  v.  Railroad,  73 
Mo.  411;  Adams  Express  Co.  v.  Reno,  48  Mo.  264;  Hatch  v. 
Hanson,  46  Mo.  App.  323;  Cahn  v.  Einker,  44  Fed.  472; 
Tracy  v.  Chinn,  79  Mo.  App.  648;  Brooks  v.  Martin,  2  Wall. 
70;  Bank  v.  Bank,  16  Wall.  483;  Spring  Co.  v.  Knowlton,  103 
TJ.  S.  49;  2  Comyn  on  Contracts,  361;  Jenkins  v.  Ins.  Co.,  79 
Mo.  App.  65;  Skinner  v.  Henderson,  10  Mo.  205;  White  v. 
Bank,  22  Pick.  181.  (4)  Even  if  the  contract  is  illegal,  plain- 
tiffs should  recover,  because  the  public  policy  of  this  State,  as 
declared  by  its  statutes,  encoirrages  the  abandonment  of  illegal 
contracts,  by  permitting  the  parties  thereto  to  rescind  them, 
and  to  recover  the  amount  paid  thereunder  at  any  time  before 
they  are  completely  executed.  E.  S.  1899,  sec.  3431; 
Weaver  v.  Harlan,  48  Mo.  App.  319;  Skinner  v.  Henderson, 
10  Mo.  205. 

Valle  Reybum  for  respondent 

(1)  The  subject  of  the  contract  was  betting  on  horse 
races,  which  is  an  unlawful  consideration,  against  public  pol- 
icy, the  contract  therefore  invalid,  and  no  rights  thereunder 
win  be  recognized  or  enforced  in  any  court.  St.  Louis  Fair 
Association  v.  Carmody,  161  Mo.  666 ;  Sprague  v.  Eooney,  104 
Mo.  349;  Hayden  v.  Little,  36  Mo.  418;  Shropshire  v.  Glas- 
cock, 4  Mo.  536;  State  v.  Burgdoerfer,  107  Mo.  22;  Eoselle 
V.  Farmers  Bank,  141  Mo.  36 ;  1  Pomeroy,  Eq.,  sec.  402,  p. 
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S47;  2  Pomeroy,  Eq.,  sec.  940,  p.  1350;  Adams'  Eq.  (8  Ed.), 
pp.  Ii4,  176;  1  Storj^'s  Eq.,  pp.  301,  307,  309.  (2)  Where 
an  Tznlawful  contract  has  been  put  in  course  of  execution,  the 
legal  rights  and  remedies  of  both  parties  thereto  are  measured 
in  same  manner  as  if  the  agreement  condemned  by  law  had 
been  fully  effected  and  the  courts  will  refuse  their  assistance 
to  either  party.  Hooker  v.  De  Palos,  28  Ohio  St.  257;  Skin- 
ner V.  Ilenderson,  10  Mo.  205;  Adams  Express  Co.  v.  Reno, 
48  Mo.  264;  Shaffner  v.  Pinchback,  133  111.  410;  In  re  Great 
Britain,  etc,  Co.,  26  Ch.  Div.  616;  Herman  v.  Jenchner,  15 
Q,  B.  561;  Story,  Contracts  (5  Ed.),  sec.  617;  2  Parsons, 
Contracts  (7  Ed.),  p.  746.  (3)  To  constitute  a  contract  sever- 
able or  divisible,  the  part  to  be  performed  by  one  party  must 
consist  of  distinct  items,  and  the  price  to  be  paid  by  the  other 
party  apportioned  to  each  item,  and  a  single  or  entire  contract, 
even  where  the  contract  price  is  payable  in  installments,  is  not 
apportionable.  2  Parsons  on  Contracts  (8  Ed.),  p.  517-520; 
Huyett,  etc.,  Co.  v.  Chicago,  etc.,  Co.,  59  Am.  St  Kep.  272; 
^^orrington  v.  Wright,  115  U.  S.  188. 

I  GANTT,  J. — The  defendant  on  and  prior  to  May  1, 

^  1896,  was  a  corporation  and  was  the  owner  and  in  possession 

of  a  race  track,  with  stands  and  grounds  for  spectators,  a  club- 
houjEie  and  betting  ring  with  stalls  and  conveniences  for  "pool- 
selling"  and  ^T)ook-making,"  all  inclosed,  to  which  the  public 
were  adniitted  during  the  racing  season  on  payment  of  an  ad- 
mission fee. 

On  the  first  day  of  May,  1896,  the  defendant  through  its 
officers  made  and  entered  into  the  following  contract  with  the 
firm  of  Alex.  Ullman  &  Company,  composed  of  Alexander 
^  Ullman  and  Edward  W.  Sinclair: 

"This  agreement,  made  and  entered  into,  this  first  day  of 

»  ilay,  IS 96,  by  and  between  the  St.  Louis  Fair  Association,  a 

corporation  created  and  existing  under  the  laws  of  the  State  of 

ilissouri,  party  of  the  first  part,  and  Messrs.  Alex.  Ullman  & 
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Company,  of  St  Louis,  Missouri,  party  of  the  second  part,  wit- 
nesseth: 

"That  said  party  of  the  first  part  does  hereby  sell  and  con- 
vey to  the  said  party  of  the  second  part  the  exclusive  betting 
and  book-making  privileges,  including  also  auction,  official 
pool-selling,  water,  calling  and  form-book  privileges  on  its  race 
track  in  the  city  of  St  Louis,  during  the  ensiling  race  meet- 
ing, which  will  begin  on  Saturday,  Ifay  9,  1896,  Sundays  ex- 
cepted, for  forty-nine  days,  until  and  including  the  fourth  day 
of  July,  1896.  Said  meeting  is  to  be  conducted  in  every  feat- 
ure and  particular  in  accordance  with  and  subject  to  the  rules 
and  regulations  of  the  American  Turf  Congress,  of  which  it  is 
a  member. 

'It  is  agreed  and  understood  that  the  party  of  the  second 
part  will  allow  any  reputable  book-maker  so  desiring  to  oper- 
ate on  said  track  under  the  regulations  enforced  by  the  party 
of  the  second  part 

*Tor  the  above  enumerated  exclusive  betting,  official 
pool-selling,  water,  calling  and  form-book  privileges  on  said 
track  during  said  meeting,  the  said  party  of  the  second  part 
hereby  covenants  and  agrees  to  pay  to  the  said  party  of  the 
first  part  the  sum  of  ninety  thousand  dollars,  payable  in  in- 
stallments, as  follows,  to-wit: 

"Eighteen  thousand  dollars  in  hand,  paid  on  entering  into 
this  agreement,  the  receipt  of  which  is  hereby  acknowledged. 
The  further  sum  of  seventy-two  thousand  dollars  is  to  be  paid 
on  the  dates,  and  in  the  sums,  hereinafter  immediately  set 
forth,  to-wit: 

"On  Saturday,  May    9,  1896,  nine  thousand  dollars. 

"On  Thursday,  May  14,  1896,  nine  thousand  dollars. 

"On  Thursday,  May  31,  1896,  nine  thousand  dollars. 

"On  Thursday,  May  28,  1896^  nine  thousand  dollars. 

"On  Thursday,  June  4,  1896,  nine  thousand  dallars. 

"On  Thursday,  June  11,  1896,  nine  thousand  dollars. 

"On  Thursday,  June  18,  1896,  nine  thousand  dollars. 
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"On  Thursday,  June  25,  1896,  four  thousand  five  hun- 
dred dollaiu 

"On  Thursday,  July  2,  1896,  four  thousand  five  hundred 
dollars. 

*'The  said  party  of  tlie  first  part  agrees  to  furnish  said 
party  of  thp  second  part  the  necessary  tickets  of  admission  to 
said  truck  for  all  employees  engaged  by  said  party  of  the  sec- 
i^ful  part,  or  required  by  him  to  properly  conduct  and  operate 
tlin  auction  mutual  system  of  betting  of  said  track  during  said 
fin-.e  meeting. 

"And  the  party  of  the  first  part  also  agrees  to  furnish 
said  party  of  the  second  part  five  daily  tickets  for  admission  to 
said  course,  for  each  betting  book  employed  in  recording  and 
Tnaktng  bets  on  said  course,  or  at  the  election  of  the  said  party 
of  the  first  part,  to  allow  a  credit  of  five  dollars  per  day  for 
eneh  hook  employed  on  said  course  in  lieu  of  said  five  tickets 
or  dnily  adTiiissions/' 

Tnimaii  &  Company  paid  the  cash  payment  of  eighteen 
tlion^and  dollars  stipulated,  and  began  and  enjoyed  the  rights 
thoreby  secured,  and  paid  the  first  two  weekly  installments, 
tfvwit,  nine  thousand  dollars  on  May  9th,  and  a  like  sum  on 
May  14t,h, 

Plaintiffs  did  not  themselves  make  wagers  or  directly  and 
personally  conduct  the  betting  on  races  run  at  defendant's 
track  but  farmed  out  the  betting  monopolies  to  professional 
opera tors»  known  in  race-track  parlance  as  book-makers,  who 
ench  paid  plaintiffs  for  the  privilege  to  make  wagers  on  the 
racps  with  the  attending  public,  one  hundred  dollars  a  day, 
which  pcoiiis  to  have  been  the  customary  price  on  that  track 
for  several  years  previous  to  that  season. 

From  plaintiff  Tillman's  testimony  it  appears  the  business 
waf  very  dull  and  only  about  one-half  of  the  usual  number  of 
book-maker?  applied  for  the  privilege,  and  as  plaintiffs'  means 
of  making  tliemselves  whole  on  their  contract  with  defendant 
depended  on  the  book-makers,  plaintiffs  determined  to  increase 


\ 


Digitized  by  VjOOQ IC 


VOL.  167,  OCTOBEE  TERM,  1901.  279 

Ullman  v.  St.  Louis  Fair  Assn. 

the  assessment  upon  the  book-makers  to  make  up  for  the  loss 
in  numbers  and  gave  and  posted  a  notice  to  that  effect,  and 
thereupon  the  following  correspondence  eiisued: 

''St.  Louis,  May  16,  1896. 
''Messrs.  Alex.  Ullman  &  Co.,  City. 

"Gentlemen:  We  are  advised  that  you  have  posted  the 
follo^ving  notice,  to-wit:  'Book-makers  wishing  to  draw  in 
for  the  next  three  days  can  do  so  by  paying  their  pro  rata  of 
$1,600  per  day  for  five  races  in  case  books  average  less  than 
16.     aoses  at  1:45  p.  m.' 

"Your  contract  with  this  association  does  not  justify  you 
in  making  such  a  rule.  It  is  not  in  accord  with  custom  and  is 
unreasoBable.  I  am  instructed  to  advise  you  that  it  is  tho 
view  of  this  association  that  any  reputable  book-maker  shall  bo 
permitted  for  the  consideration  of  $100  per  day,  as  usual,  to 
sell  pools  subject  to  such  reasonable  rules  as  to  mode  of  selling 
and  such  as  are  customary  as  you  may  prescribe. 

"If  you  persist  in  the  course  which  the  association  has 
condemned  and  thinks  unwarranted,  it  will  exercise  the  author- 
ity to  grant  to  reputable  book-makers  the  right  to  conduct  bus- 
iness at  the  association  grounds  without  your  consent 
"Very  truly  yours, 

"St.  Louis  Fair  Association^ 

"C.  C.  Maffit,  President." 

"St.  Louis,  Mo.,  May  16,  189G. 
"St.  Louis  Fair  Association, 

"C.  C.  Maffit,  Esq.,  President,  City. 

"Gentlemen:  We  beg  leave  to  acknowledge  receipt  of 
your  communication  of  even  date  relative  to  the  book-making 
privileges  at  the  St.  Louis  Fair  Association  race  meeting  of 
1896,  and  in  reply  permit  us  to  say  that  we  are  merely  pur- 
suing our  rights  under  the  contract  between  your  association 
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and  ourselves,  and  we  must  insist  on  our  right  to  prescribe  the 

terms  upon  which  any  reputable  book-maker  shall  do  business 

in  the  ring  during  the  life  of  said  contract. 

"We  deny  the  right  of  the  association  to  allow  anyone  to 
^i  carry  on  business  in  the  ring  without  our  consent,  and  beg 

1^  leave  to  notify  your  association  that  we  will  resist  to  the  ut- 

W^i  most  any  attempt  on  the  part  of  your  association  to  interfere 

with  us  in  this  or  any  other  particular,  or  with  our  conduct 

under  the  terms  of  said  contract. 
I;  "Respectfully, 

|j  '  "Alex.  Ullmak  &  Co.'' 

|v/  On  May  18,  1896,  plaintiffs  filed  their  application  for  a 

^j  temporary  injunction  against  defendant  to  enjoin  it  from  plac- 

K  ing  or  permitting  book-makers  on  said  track  without  consent 

{'[  of  plaintiffs,  which  was  subsequently  denied  by  the  circuit 

court. 

Plaintiffs  continued  to  exercise  their  privileges  of  selling 
^  rights  to  make  books  and  wagers  on  said  track  imtil  May  23, 

^  1896,  but  refused  on  May  21,  1896,  to  pay  the  installment  of 

$9,000  due  by  their  contract  on  that  date. 

On  May  23,  1896,  they  abandoned  the  further  enjoyment 

^  of  their  privileges  under  their  contract  and  afterwards  on  the 

tenth  of  September,  1896,  began  this  action,  in  which  after 

pleading  said  written  contract  and  alleging  that  defendant  sold 

'  to  plaintiffs  the  exclusive  betting  and  book-making  privileges 

mentioned  therein,  they  made  the  following  averments: 

"Plaintiffs  state  that  they  had  in  all  things  complied  with 
the  terms  and  conditions  of  said  contract  on  their  part  to  be 
performed,  and  that  they  had  paid  to  defendant  such  sums  as 
fell  due  under  said  contract  to-wit,  $18,000  on  May  1,  1896; 
$9,000  on  May  9,  1896,  and  $9,000  on  May  14,  1896,  and 
were  ready  and  willing  to  pay  the  remaining  installments  in 
the  amounts  named  in  said  contract  and  on  the  terms  therein 
specified. 
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*Tlaintiffs  state  that  notwithstanding  the  promises,  the 
payments  of  said  installments,  and  their  readiness  to  perform 
the  contract  on  their  part,  defendant  refused  to  permit  plain- 
tiffs to  exercise  said  rights  and  privileges  secured  to  them  by 
said  contract,  and  insisted  on  controlling  and  fixing  the  terms 
of  compensation  for  which  privileges  shall  be  sublet  by  plain- 
tiffs, and  refused  to  permit  plaintiffs  to  continue  in  their  ex- 
clusive privileges  secured  by  said  contract,  so  that  on  May  23, 
1896,  plaintiffs  were  compelled  by  this  illegal  interference  of 
defendant  to  abandon,  and  did  abandon,  the  performance  of 
said  contract.  Plaintiffs  aver  that  this  interference  by  de- 
fendant with  plaintiffs'  rights  under  their  contract  was  wholly 
illegal;  that  by  reason  thereof  plaintiffs  were  compelled  to 
abandon  the  performance  of  said  contract. 

^Tlaintiffs  aver  that  they  exercised  the  privileges  and 
franchises  secured  to  them  by  said  contract  only  for  the  term 
of  twelve  days,  and  at  the  rate  of  consideration  therefor  fixed 
by  said  contract  there  was  due  defendant  therefor,  to-wit,  for 
said  term  of  twelve  days,  only  the  sum  of  $22,040.81  out  of 
the  $36,000  paid  by  plaintiffs  to  defendant. 

'^Wherefore,  plaintiffs  state  that  they  have  paid  to  de- 
fendant the  sum  of  $13,959.19  in  excess  of  the  sum  under  said 
contract  for  the  time  they,  said  plaintiffs,  were  permitted  by 
defendant  to  exercise  and  enjoy  the  rights  and  franchises  se- 
cured to  plaintiffs  by  their  said  contract  and  this  excess  so  paid 
is  justly  due  from  defendant  to  plaintiffs  and  defendant  insists 
on  retaining  said  excess  payments  and  refuses  to  repay  the 
same  or  any  part  thereof,  though  demanded  by  plaintiffs. 
Wherefore  plaintiffs  pray  judgment  for  $13,959.19,  with  in- 
terest and  costs.'' 

In  its  answer  defendant  pleaded  the  contract  in  haec  verba 
and  alleged  that  it  believed  this  was  the  same  contract  de- 
scribed and  reierred  to  in  plaintiffs'  petition  and  alleged  that 
it  did  not  contract  with  plaintiffs  otherwise  than  therein  set 
forth.    Denied  that  plaintiffs  did  in  all  things  comply  with 
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their  contract,  but  on  the  contrary  failed  and  refused  to  do  so. 
Admitted  that  phiiiitiffs  paid  it  $36,000  including  the  install- 
ment due  May  15^  1896,  but  averred  that  they  failed  and  re- 
fused to  pay  the  installment  of  $9,000  due  May  21,  1896. 
I>Gnied  that  the  contract  fixed  any  rate  per  day  for  the  priv- 
ileges which  it  sold  plaintiffs,  and  denies  that  plaintiffs  only 
owed  it  $22^040.81  for  twelve  days,  but  alleges  that  by  the  said 
contract  there  was  tlien  due  defendant  $36,000  for  the  time 
during  which  plaioliffs  exercised  the  privileges  conferred  on 
them.  Denied  ]rlaiiitills  paid  the  defendant  $13,959.19  in 
e^ce^s  of  the  sum  due  on  siiid  contract  for  the  time  plaintiffs 
enjoyed  the  rights  secured  to  them  by  said  contract  or  any 
other  sum  whatever  in  excess  of  the  amount  due  defendant. 

Defendant  then  pleaded  the  provision  that  any  other 
reputable  book-maker  should  be  allowed  by  plaintiffs  to  operate 
on  said  track  under  the  regulations  enforced  by  plaintiffs. 
It  then  pleaded  the  custom  of  allowing  book-makers  to  sell 
pools  and  make  hooks  for  $100  per  day,  and  then  pleaded  the 
correspondence  between  defendant  and  plaintiffs  with  refer- 
ence thereto  as  set  out  in  the  statement.  Defendant  then 
averred  that  otherwise  than  by  making  such  protest  it  in  no 
manner  or  form  interfered  with  or  interrupted  plaintiffs  in 
the  enjoyment  of  their  rights  under  the  contract.  Defendant 
then  averred  that  said  contract  is  void  as  against  public  policy 
in  that  it  tends  to  encourage  gambling,  but  if  not  so  void, 
then  an  action  had  accrued  to  defendant  for  breach  of  said 
contract  whereby  it  was  damaged  $12,000,  for  which  it  prayed 
judgment. 

The  cause  was  tried  to  tlie  court  without  a  jury  and  judg- 
ment was  rendered  for  defendant  and  plaintiffs  appeah 

I.  The  petition  ane.£ce3  and  the  written  contract  con- 
clusively .^hows  that  defendant  agreed  in  consideration  of 
$90,000,  to  he  paid  in  certain  installments  by  plaintiffs,  to 
sell  and  did  sell  to  plaintiffs  the  exclusive  betting  and  book- 
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making  privileges  on  its  race  track  for  the  May  meeting  in 
1896,  boning  May  9,  1896,  and  including  July  4,  1896. 

The  effort  to  have  this  contract  declared  a  lease  and 
thereby  furnish  a  basis  for  an  apportionment  of  it  in  accord- 
ance Tvith  the  principles  governing  leases,  finds  no  support 
either  in  the  pleadings  or  the  evidence.  It  is  a  plain  simple 
agreement,  by  which  plaintiffs  bought  and  partially  paid  for 
and  for  a  time  fully  enjoyed  the  profits  arising  from  the  mo- 
nopoly of  controlling  all  the  betting  and  wagering  on  the  horse 
races  to  be  run  duiing  the  May  meeting  on  defendant's  track. 

It  was  in  no  sense  a  lease  but  an  exclusive  privilege  of 
reselling  to  the  various  book-makers  the  privilege  of  "making 
books,''  or,  to  use  plain  English,  of  gambling  with  the  public 
who  patronized  that  track. 

This  privilege  concerned  no  interest  in  the  realty,  and 
defendant's  right  of  possession  was  in  no  manner  affected  by 
the  contract. 

Whatever  rights  plaintiffs  may  have  had  under  the  con- 
tract, they  are  not  referable  to  any  lease  acquired  by  the  said 
agreement,  and  the  argument  based  upon  such  a  premise  can 
not,  under  the  pleadings  and  evidence  be  seriously  enter- 
tained. 

Betting  on  horse  races  is  gambling  in  this  State  and  has 
been  so  adjudged  since  the  decision  in  Shropshire  v.  Glascock, 
4  Mo.  636 ;  Boynton  v.  Curie,  4  Mo.  600 ;  Hayden  v.  Little, 
35  Mo.  418;  St.  Louis  Fair  Association  v.  Carmody,  151 
Mo.  loc.  cit.  571.  And  it  is  not  to  be  questioned  that  the 
phrases  'T)ook-making"  and  "pool-selling"  in  the  contract  be- 
fore us  are  but  other  names  for  betting  and  gambling  on  horse 
races,  as  in  ^Iwok-making"  the  betting  h  with  the  ^Tx)ok- 
makers"  and  in  "pool-selling"  the  betting  is  among  the  pur- 
chasers of  the  pool.     [Swigart  v.  People,  154  HI.  284.] 

The  contract  then  was  by  its  terms  an  agreement  and 
sale  by  defendant  to  plaintiffs  to  allow  plaintiffs  the  exclusive 
privilege  of  gambling  with  the  public  on  defendant's  race 
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course  at  its  May  meeting  in  1896,  and  the  sole  question  is, 
will  the  courts  of  this  State  aid  either  party  in  the  enforce- 
ment of  such  a  contract  ?  That  they  will  not,  no  longer  ad- 
mits of  a  doubt 

In  Fair  Association  v.  Caxmody,  151  ,Mo.  566,  the  de- 
fendant herein  sought  to  enforce  a  similar  contract  against 
Carmody,  but  this  court  held  the  contract  was  founded  upon 
an  unlawful  consideration,  was  against  public  policy,  and 
invalid.  The  maxim  of  the  common  law,  that  "no  right  of 
action  can  arise  from  an  illegal  contract,'^  obtains  in  all  its 
vigor  in  this  State. 

But  counsel  for  plaintiffs,  while  admitting  this  general 
principle  of  law,  invokes  the  rule  applicable  to  illegal  and 
immoral  contracts,  that  so  long  as  such  a  contract  is  executory 
only,  the  right  to  recover  back  whatever  had  been  paid  thereon 
will  be  sustained  by  the  courts,  on  the  ground  that  it  is  not 
in  affirmance  of  such  contract  but  a  disaffirmance  thereof. 

The  rule  is  succinctly  stated  by  Judge  Scott  in  Skinner 
V.  Henderson,  10  Mo.  205,  in  which  he  says:  "The  rule  in 
respect  of  money  paid  on  illegal  contracts  appears  in  general 
to  be,  that  money  so  advanced  may  be  recovered  in  an  action 
for  money  had  and  received,  while  the  contract  remains  exec- 
utory, because  a  violation  of  the  Icm  is  thereby  prevented; 
but  if  the  contract  be  executed,  it  can  not  be  recovered  back. 
When  both  parties  are  in  pari  delicto^  melior  est  conditio  de- 
fendentis,  not  because  he  is  favored  in  law,  but  because  the 
plaintiff  must  draw  his  justice  from  pure  sources.  [Buller's 
K  P.,  132;  Doug.  470  (a)."] 

The  underlying  reason  of  the  rule  permitting  a  recovery 
when  the  contract  is  still  merely  executory  is  the  encourage- 
ment of  the  abandonment  of  illegal  contracts,  and  to  prevent 
a  violation  of  the  law. 

Plaintiffs  seek  to  bring  themselves  within  the  protection 
of  this  rule  to  recover  $13,959.19  of  the  $36,000  which  they 
paid  defendant  while  they  were  receiving  the  benefits  of  their 
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unlawful  contract,  on  the  theory  that  as  they  only  took  the 
profits  of  their  contract  for  twelve  days  and  by  dividing  the 
$90,000  by  the  whole  number  of  days  of  the  meeting,  the 
pro  rata  due  defendants  for  twelve  days  would  be  only  $22,- 
040.81,  and  consequently  they  had  overpaid  defendant  $13,- 
959.19. 

Counsel  in  applying  the  rule  that  so  long  as  the  illegal 
contract  is  executory  the  party  paying  the  money  on  it  can 
recover  it,  say  of  the  facts  in  this  case :     "So  far  as  the  con- 
tract had  been  performed  it  was  executed,  so  far  as  unper- 
fonned  it  was  executory,  and  that  the  contract  was  divisible, 
and  therefore  when  they  abandoned  it  on  May  23,  1896,  they 
were  not  only  not  liable  and  could  not  be  compelled  to  pay 
the  installments  thereafter  due,  but  could  recover  a  propor- 
tionate part  of  that  which  they  had  paid."     Among  other 
cases  counsel  cite  Adams  Express  Co.  v.  Eeno,  48  Mo.  264. 
In  that  case  John  Eeno  had  been  convicted  of  robbing  the 
comity  treasury  of  Daviess  county,  and  was  in  the  Mi^ssouri 
penitentiary.     The  county  court  of  said  county  authorized 
Ballinger,  the  sheriff  of  said  county,  to  submit  a  proposition 
to  Clinton  Eeno,  who  resided  in  Indiana,  that  if  he  would 
pay  $5,000  to  the  county  by  way  of  reimbursement  of  the 
amount  stolen  by  John  Eeno,  they  would  use  their  influence 
to  procure  a  pardon.     Clinton  was  able  to  raise  only  $4,400. 
This  sum  he  intrusted  to  his  sister,  Laura,  to  bring  to  Mis- 
souri, thinking  that  Ballinger  would  accept  it,  and  effect  the 
pardon.    He  instructed  her  to  bring  the  money  back  if  the 
»  pardon  was  not  procured,  and  to  pay  it  to  no  one  but  Ballinger. 
She  came  to  Jefferson  City,  but  did  not  see  Ballinger  and 
nothing  was  done  toward  the  pardon.     Wilson,  the  warden, 
persuaded  her  to  leave  the  money  with  him  that  Ballinger 
might  come  and  take  it,  but  she  informed  him  of  Clinton's 
directions.     She  was  finally  induced  to  do  so,  however,  and 
took  Wilson's  receipt     Wilson  thereupon  deposited  the  money 
in  bank  for  use  of  John  Eeno,  and  it  was  attached  by  the 
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express  company  as  the  property  of  John,  to  recover  danaages 
fr>r  a  robbery  alleged  to  have  been  committed  by  John  Reno^ 
^Clinton  Eeno  interpleaded  and  obtained  judgment,  and  the 
express  company  appealed,  and  insisted  that  as  the  money  was 
stnt  to  this  State  for  an  illegal  purpose,  the  law  would  not 
a^hist  Clinton  Reno  to  recover  it  But  this  court  held  that 
flicre  ^vas  no  executed  agreement  between  Ballinger  and  Clin- 
ton Reno,  in  fact  none  at  all,  as  Clinton  never  raised  the 
amount  for  which  the  county  court  and  Ballinger  were  to  try 
to  prf  cure  John's  pardon.  No  effort  was  made  to  influence 
the  Gnvernor,  and  Clinton  had  a  right  .to  recover. 

It  will  be  observed  that  in  that  case  the  court  based  its 
opinion  upon  the  fact  that  the  illegal  purpose  of  attempting 
tn  nr  procuring  the  pardon  was  never  consummated  nor  in 
f;K^t  entered  upon.  But  apply  that  rule  to  this  case.  Here 
llie  pkintiffs  entered  upon  the  performance  of  the  illegal  and 
iininiirn]  contract,  paid  the  installments  due  thereon  until  and 
fndiirling  the  fourteenth  of  May;  sold  the  privileges  of  gam- 
blinsr  without  molestation  until  May  23,  1896.  Dnring  this 
time  the  law  was  being  violated  by  them  as  the  result  of  the 
nionoys  they  had  paid  to  defendant,  and  which  in  part  they 
now  ^eek  to  recover. 

Tile  prime  object  of  the  rule,  to-wit,  the  prevention  of  a 
riolntion  of  the  law,  can  not  then  apply  to  this  case. 

Tf  this  court  should  by  its  judgment  now  decree  a  division 
f4  tlio  purchase  price  paid  by  plaintiff  for  this  unlawful  ar- 
T':in^pTiient,  a  contract,  we  have  declared,  immoral  and  unen- 
{^►rf'iMA,  we  would  be  giving  it  all  the  sanction  which  we  could 
j!i vp  M  lawful  contract ;  and  would  permit  plaintiffs  to  enforce 
thp  pi^iVileges  secured  by  it  so  long  as  they  deemed  them  profit- 
^h]f\  reserving  to  them  the  right  to  abandon  them  whenever 
thpy  plected  so  to  do,  and  recover  by  legal  process  that  portion 
nf  tlip  consideration  already  paid,  which  they  might  deem  not 
then  earned,  and  that  without  a  corresponding  accounting  for 
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the  pro  rata  portion  of  tkeir  illegal  gains,  taken  by  virtue  of 
their  gambling  privileges. 

The  rule  invoked  by  plaintiffs  has  no  application  to  a 
state  of  facts  like  those  disclosed  by  the  petition  and  evidence. 
Where  both  parties  as  in  this  case  are  in  pari  delicto j  the  courts 
of  justice  will  not  aid  either  to  undo  that  which  has  already 
been  done  under  the  ill^al  and  prohibited  contract,  nor  to 
recover  money  paid  in  pursuance  thereof,  but  will  leave  them 
in  the  position  in  which  their  unlawful  acts  have  placed  them. 
It  is  only  where  the  contract  remains  wholly  unexecuted  on 
one  side  and  where  by  its  abandonment  the  act  which  the  law 
forbids  will  be  averted  that  the  courts  will  lend  a  willing  ear 
to  the  repentant  party,  and  if  he  has  paid  money  in  advance 
will  permit  its  recovery,  but  when  as  in  this  case  he  has  carried 
into  effect  the  unlawful  design  and  in  part  at  least  violated  the 
law  in  furtherance  of  such  contract,  the  time  for  repentance 
has  passed  in  which  the  law  will  let  him  recover  moneys  which 
he  has  embarked  in  the  enterprise.  The  proportion  of  the 
moneys  which  plaintiffs  now  seek  to  recover  is  earmarked  with 
illegality,  and  "the  gates  of  legal  and  equitable  relief  and 
remedy  are  shut  against  them.^*  [Sprague  v.  Kooney,  104 
Mo.  358;  Hooker  v.  De  Palos,  28  Ohio  St.  loc.  cit  262; 
Nellis  V.  Clark,  20  Wend.  24 ;  Perkins  v.  Savage,  15  Wend. 
412;  Miller  v.  Larson,  19  Wise.  466.] 

While  the  law  will  not  permit  defendant  to  enforce  the 
unpaid  installments  or  render  plaintiffs  liable  for  damages  for 
a  failure  to  perform  their  contract,  it  will  not  disturb  the 
portion  of  the  contract  which  has  been  executed  by  both  par- 
ties. 

The  judgment  of  the  circuit  court  that  plaintiffs  could 
not  recover  the  part  of  the  money  which  they  paid  in  fulfill- 
ment of  their  illegal  contract  after  they  had  partially  re- 
ceived its  illegal  benefits,  was  right,  and  is  affirmed.  All 
concur. 
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THE  STATE  v.  ELLIOTT,  Appellant 
Division  Two,  February  25,  1902. 

ULurd^T  In  the  Second  Degn^^e:  eyidenge.  Deceased  had  accused  de- 
ffTidant  of  stealing  his  chickens,  and  on  the  morning  of  the  homicide 
defendant  went  to  a  small  ravine  that  separated  their  adjoining  prop- 
f  rtiea,  and  called  to  him,  stating  he  wished  to  speak  to  him  about 
thfse  accusations.  Defendant  b^an  at  once  to  quarrel  with  him, 
and  deceased  started  up  the  bank  towards  him,  whereupon  defendant 
went  to  his  house,  got  his  shotgun,  and  stepped  into  the  yard  and 
coDimanded  deceased  to  stop.  He  did  so,  and  defendant  lowered  his 
gunr  Continuing  to  quarrel,  defendant  again  raised  his  gun,  where- 
upcrn  bis  wife  jumped  between  the  two  men.  Defendant  conunanded 
her  to  stand  aside,  and  when  she  did  so  the  fatal  shot  was  fired,  de- 
ceni^ed,  who  stood  close  by,  being  instantly  killed.  Held,  that  there- 
be  mg  no  error  in  the  indictment  or  at  the  trial,  the  verdict  of  guilty 
uTid  assessing  defendant's  punishment  at  ten  years'  imprisonment, 
will  be  permitted  to  stand. 

Appeal  from  Jackson  Criminal  Court. — Hon.  Jno.  W.  Wof- 
fordj  Judge. 

Affirmed. 

Edward  C.  Crow,  Attornej-Qeneral,  and  Jerry  M.  Jef- 
fries for  the  State. 

(1)  Unless  one  excepts  to  the  actions  of  the  court  in 
its  failure  to  instruct  on  aU  the  law  in  the  cause,  there  is  no 
reversible  error.  State  v.  Gordon,  163  Mo.  676;  State  v. 
McAfee,  148  Mo.  370;  State  v.  Sprague,  149  Mo.  409;  State 
V.  Albright,  144  Mo.  638.  Defendant  can  not  complain  of  tie 
intrculuotion  of  evidence  as  he  did  not  except  to  the  action  of 
tlir  court  in  admitting  or  refusing  evidence.  State  v.  McAfee, 
118  Mo,  370;  State  v.  Kapp,  142  Mo.  448.     (2)     The  in- 
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dictment  clearly  notifies  the  defendant  of  the  charge  against 
him.  This  is  all  that  is  necessary  under  our  law.  State  v. 
Fraziep,  137  Mo.  318 ;  State  v.  Herrell,  97  Mo.  105 ;  State 
V.  Paxton,  90  Mo.  220.  The  indictment  charges  every  essen- 
tial elenaent  necessary  to  naurder  in  the  second  degree.  State 
V.  Morton,  139  Mo.  256 ;  State  v.  Bums,  148  Mo.  167. 

BXJEGESS,  J. — Under  an  indictment  charging  defend- 
ant with  murder  in  the  second  degree,  for  shooting  to  death 
with  a  shotgun  his  brother,  David  Elliott,  defendant  was  con- 
victed of  that  offense,  and  his  punishment  fixed  at  ten  yeara 
imprisonment  in  the  state  penitentiary.     He  appeals. 

It  appears  from  the  record  that  the  defendant  and  the 
deceased,  David  Elliott,  were  brothers  and  lived  at  the  town 
of  Sibley  in  Jackson  county  at  the  time  of  the  homicide. 
Their  residences  were  about  fifty  yards  apart,  and  between 
them  was  a  ravine  about  twenty  feet  wide,  and  of  aboyt  the 
same  depth.  There  had  existed  bad  feeling  between  the 
brothers  for  some  time  growing  out  of  accusations  said  to 
have  been  made  by  deceased  against  defendant  and  his  wife 
for  stealing  his  (deceased's)  chickens.  On  the  morning  of 
lie  homicide  the  defendant  came  to  the  brink  of  this  ravine 
and  called  to  his  brother,  saying  that  he  wanted  to  speak  to 
him,  inimediately  beginning  to  quarrel  over  the  alleged  charges 
that  his  brother  had  been  making  against  him  about  stealing 
chickens.  After  some  hot  words  between  the  two  men  the 
deceased  started  up  the  hill  towards  the  defendant,  and  defend- 
ant ran  back  to  the  house,  where  he  secured  a  shotgun  and  when 
he  came  out  of  the  house  held  the  gun  ready  to  fire.  He 
pulled  the  gun  up  and  told  his  brother  to  stop,  which  the 
brother  did,  and  defendant  lowered  the  gun.  They  spoke  a 
few  words  back  and  forth  when  defendant  raised  the  gun  again, 
and  the  defendant's  wife  jumped  between  them.  The  de- 
fendant told  her  to  stand  aside.     She  did  so  and  the  fatal 
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ghot  was  fired.  The  load  of  shot  entered  the  deceased's  body 
to  the  front  of  the  left  side  and  passed  through  the  heart  and 
on  through  the  body  and  lodged  just  beneath  the  skin  just 
back  on  the  right  side.  David  Elliott  fell  forward  on  his 
face,  dead. 

The  deceased,  when  he  approached  the  defendant,  had 
no  %veapon  of  any  kind  and  was  making  no  violent  threats 
nor  had  the  means  of  carrying  any  threats  into  execution.  The 
defendant  was  forty-four  years  of  age  and  his  brother  was 
fifty  years  old.  They  were  men  of  about  the  same  physical 
strength,  the  defendant  being  a  little  taller,  but  not  quite  so 
heavy  as  his  brother.  When  the  shot  was  fired  the  two  men 
were  so  close  together  that  the  entire  load  from  the  gun  en- 
tered the  body  of  the  deceased,  tearing  a  hole  through  the 
body  as  large  as  a  silver  dollar. 

There  was  some  evidence  that  the  defendant  had  threat- 
ened the  life  of  his  brother  shortly  before  this  encounter  be- 
tween them. 

Defendant  is  not  represented  in  this  court,  but  several 
reasons  are  assigned  in  the  motion  for  a  new  trial,  for  setting 
the  verdict  aside,  and  for  a  new  trial.  We  are,  however,  after 
a  careful  examination  of  the  record,  satisfied  that  none  of  them 
werf^  well  grounded.  Defendant  had  a  fair  trial  and  no 
reason  to  complain  of  anything  which  occurred  therein.  The 
indictment  is  free  from  objection  and  in  form  often  approved 
by  \hh  court.  Finding  no  reversible  error  in  the  record,  we 
aflSrm  the  judgment.     All  concur. 
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THE  STATE  v.  JACKSON,  Appellant 

Division  Two,  February  26,  1902. 

1.  Juries:  manner  of  selecting:  dibectost  statute.  Tlie  statute 
expressly  confers  upon  courts  having  jurisdiction  in  felony  cases  in 
counties  containing  cities  of  50,000  and  less  than  300,000  inhabitants, 
the  power  to  direct  from  time  to  time  the  number  of  jurors  to  be  sum- 
moned for  said  court  and  to  make  such  rules  and  orders  as  it  may  deem 
proper  touching  the  jury  service.  The  record  shows  this  order  was 
made:  "It  appearing  to  the  court  that  the  regular  panel  of  jurors 
is  incomplete,  the  court  orders  that  the  following  named  citizens  who 
ire  present  in  open  court  be  placed  on  the  regular  panel  for  the  April 
term,  1901,  to-wit,"  naming  five  persons.  Held,  that  the  action  of 
the  court  in  ordering  the  persons  named  to  be  placed  on  the  panel  for 
the  term  was  in  accordance  with  the  statute.    But  even  if  it  were 

*  not,  the  judgment  would  not  be  reversed  on  that  ground,  since  the 
statutory  method  of  drawing,  summoning  and  impaneling  juries  is 
merely  directory. 

2.  :  QUALIFICATIONS:  VISIBLE  MEANS  OF  SUPPORT.    The  finding 

of  the  trial  court  that  certain  persons  were  qualified  to  serve  as 
jurors,  for  instance,  that  they  had  visible  means  of  support,  will 
not  be  disturbed  on  appeal  unless  that  finding  was  clearly  against 
the  evidence. 

3.  Xurder:  deliberation:  erroneous  definition:  non-prejudicial. 
The  instruction  defined  "deliberation"  as  meaning  "in  a  cool  state  of 
the  blood,  not  in  a  heat  of  passion,  caused  by  some  just  or  lawful 
cause  of  provocation  to  passion;  and  the  court  instructs  you,  that, 
in  this  case,  there  is  no  evidence  tending  to  show  the  existence  of 
any  such  passion  or  provocation."  Heldf  that  the  definition  omits 
an  essential  element  of  the  crime,  to-wit,  the  homicide  must  have 
been  committed  in  furtherance  of  a  formed  design  to  gratify  a 
feeling  of  revenge  or  to  accomplish  some  other  unlawful  purpose, 
but,  nevertheless,  the  instruction  could  not  have  been  prejudicial, 
since  the  facts  of  this  case  show  that  there  was  no  lawful  provoca- 
tion which  could  reduce  the  offense  from  murder  in  the  first  degree 
to  some  other  grade  of  homicide. 

4.  :  :  conflicting  instructions.     Where   defendant   is 

convicted  of  murder  in  the  first  degree,  it  will  avail  him  nothing 
that  an  instruction  on  deliberation  is  in  conflict  with  another  given 
instmction  with  respect  to  murder  in  the  second  degree. 
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State  ▼.  Jackson. 

Appeal  from  Jackson  Criminal  Court — Hon.  Jno.  W.  Wof- 
ford.  Judge. 

Afftr'kced, 

English  (6  English  for  appellant 

(1)  The  list  of  forty-seven  for  the  trial  of  this  case 
contained  in  the  bill  of  exceptions,  shows  that  notwithstanding 
there  were  fifty-two  regularly  summoned  jurors  in  attendance 
on  the  eourt,  these  five  men  were  placed  upon  the  panel  for 
the  trial  of  this  case.  Sec.  3797,  R.  S.  1899.  The  statute  is 
aimed  at  the  professional  juryman  and  is  intended  to  prevent 
the  very  thing  that  is  here  done,  viz. :  The  presence  of  tales- 
m<?n  upon  the  regular  panel  and  permitting  them  to  serve  in 
the  trial  of  jury  cases  throughout^  the  term.  The  vice  of  such 
a  course  must  be  only  too  apparent  to  any  one  who  has  been 
conneeted  with  a  court  where  a  large  number  of  criminal  cases 
are  tried.  The'  professional  juryman  enters  the  box  already 
prejudiced  in  favor  of  the  State.  If  he  has  been  a  frequent 
attendant  on  the  court,  he  has  become  hardened  and  biased 
against  accused  persons,  as  do  nearly  all  whose  duties  throw 
them  in  contact  with  criminal  classes.  This  statute  applies 
only  to  courts  in  large  cities  and  is  designed  to  prevent  this 
very  thing.  It  is  true  that  in  earlier  decisions  it  was  held 
that  the  statute  relating  to  the  summoning  of  juries  was  di- 
rectory, merely,  and  that  irregularities  in  this  respect  will  not 
fumish  ground  for  a  new  trial  unless  injury  to  the  defendant 
ho  shown  to  have  ensued,  but  we  can  not  find  a  late  well-con- 
sidered decision  where  this  rule  only  is  invoked.  In  most 
cases  no  proper  exception  was  taken  before  the  trial,  and  on 
this  ground  the  irregularity  was  ignored.  (2)  The  first 
instruction  defines  "deliberate"  as  follows:  ^^Deliberation 
means  in  a  cool  state  of  the  blood,  not  in  a  heat  of  passion, 
caused  by  some  just  or  lawful  cause  of  provocation  to  passion ; 
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and  the  court  instructs  yon  that  under  the  evidence  in  this 
case,  there  is  no  evidence  tending  to  show  the  existence  of 
any  such  passion  or  provocation."  This  is  erroneous  in  that 
it  ^^omits  .  .  .  the  essential  element  of  deliberation  . 
.  .  .  that  the  homicide  must  have  been  committed  in  the 
furtherance  of  a  formed  design  to  gratify  a  feeling  of  revenge 
or  to  accomplish  some  other  unlawful  purpose.*'  State  v. 
Fairlamb,  121  Mo.  146;  State  v.  Ferguson,  162  Mo.  677; 
State  V.  Curtis,  70  Mo.  594;  State  v.  Eaton,  75  Mo.  586. 
The  instruction  that  there  is  no  evidence  of  passion  or  provo- 
cation in  effect  instructs  the  jury  that  the  killing  was  delib- 
erate and,  hence,  ia  in  conflict  with  the  instructions  on  second 
degree  murder.  This  instruction  is  also  subject  to  the  vice 
that  it  uses  the  term  ^Tieat  of  passion*'  without  defining  it. 
State  V.  Skaggs,  159  Mo.  581;  State  v.  Keed,  154  Mo.  129; 
State  V.  Strong,  153  Mo.  555. 

Edward  C.  Crow^  Attorney-General,  and  Jerry  M.  Jef- 

fries  for  the  State. 

Section  3775  applies  to  cases  of  this  character  and  ex- 
pressly provides  that  the  trial  court  haa  power  to  order  the 
sheriff  to  summons  the  requisite  number  of  jurors  when  the 
county  court  shall  have  failed  to  summon  the  regular  panel. 
It  has  been  held  by  our  courts  that  the  statutory  method  of 
drawing,  sunoimoning"  and  impaneling  jurors  is  directory  and 
not  mandatory.  State  v.  Mathews,  88  Mo.  121;  State  v. 
Gleason,  88  Mo.  582 ;  State  v.  Albright,  144  Mo.  638 ;  State 
V.  Welaor,  117  Mo.  570;  State  v.  Bauerle,  145  Mo.  15. 
Where  the  statute  regulates  the  method  of  selecting  the  jury 
the  common  law  method  is  not  excluded  thereby,  but  may  be 
followed  if  any  exigencies  arise.  White  v.  People,  81  HI. 
333;  Wilson  v.  State,  82  Tex.  112;  State  v.  Marsh,  13  Kas. 
696. 
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BURGESS,  J,— Tbe  defendant  was  indicted  for  the 
murder  of  one  Propliei  Everett.  He  was  convicted  in  the 
criminal  court  of  Jackson  county  at  its  April  term,  1901,  of 
murder  in  the  Urst  degrefj  and  sentenced  to  be  hanged.  From 
the  sentence  and  judgment  he  appeals. 

Both  the  defDBJant  and  deceased  were  negroes.  They 
were  but  slightly  acquainted.  On  Saturday  night,  December 
22^  1900,  they  met  in  a  saloon  in  Kansas  City  and  engaged 
in  a  game  of  cards.  They  had  some  disagreement  over  the 
game,  wberevipou  deceased  arose  from  the  table  at  which  they 
were  playing^  and  remarked  to  defendant,  "I  don't  want  to 
bother  and  fuss  with  3'ou,"  and  walked  to  another  part  of  the 
room.  Shortly  thereafter  defendant  stepped  up  to  deceased 
and  said  to  liim,  ^*I  will  have  something  to  do  with  you."  De- 
ceased then  loft  that  saloon  and  went  to  another,  which  was 
about  two  blocks  away.  Shortly  after  deceased  left  the  saloon 
where  he  and  the  defendant  had  been  engaged  at  cards,  de- 
fendant took  from  Georgo  Washington,  another  negro,  a  pis- 
tol which  Washington  liad  in  his  pocket,  at  the  same  time  re- 
marking to  him,  ''I  am  going  to  keep  it,  I  need  it,"  and  put  it 
in  his  pocket.  He  then  went  to  the  saloon  to  which  deceased 
had  gone  and  formd  him  watching  a  game  of  cards.  Defend- 
ant after  entering  the  sal(X>n  stepped  up  behind  deceased,  and 
after  standing  there  a  few  minutes  and  without  any  warning 
to  him  held  the  pistol,  which  he  had  taken  from  Washington, 
within  about  tliree  feet  of  the  back  of  the  head  of  deceased, 
and  fired,  when  deceased  at  once  fell  forward  upon  the  floor 
dead,  the  ball  having  entered  his  head  at  the  back  part,  passing 
through  the  brain,  and  producing  instant  death.  Deceased 
was  unarmed. 

Just  at  the  time  of  the  shooting,  two  Kansas  City  police 
officers  entered  the  front  door  of  the  saloon.  They  were  just 
in  time  to  witness  the  killing.  Immediately  after  firing  the 
shot  and  seeing  bis  victim  fall  to  the  floor,  the  defendant 
rushed  out  of  the  back  door  of  the  saloon.     One  of  the  officers 
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followed.  The  other  oflScer,  leaving  the  building  by  the  front 
door,  nislied  to  the  rear  of  the  building  where  the  defendant, 
seeing  himself  cornered  and  covered  with  the  officers'  revol- 
vers, threw  up  his  hands  and  allowed  himself  to  be  placed 
under  arrest. 

The  first  error*  assigned  by  defendant  complains  of  the 
action  of  the  trial  court  in  causing  to  be  placed  upon  the  panel 
of  jurors  certain  persons  whom  he  claims  were  not  selected 
in  accordance  with  the  statute.  It  appears  from  the  record 
that  on  the  first  day  of  the  April  term,  1901,  of  the  criminal 
court  of  Jackson  county,  the  following  order  was  made,  to- 
wit:  "Xow,  at  this  day  it  appearing  to  the  court  that  the 
regular  panel  of  jurors  is  incomplete,  the  court  orders  that 
the  following  named  citizens  who  are  present  in  open  court 
be  placed  on  the  regular  panel  for  the  April  term,  1901, 
to-wit,  M.  M.  Brennan,  Miles  McNally,  Frank  Sarver,  Wil- 
liam Kelly,  and  W.  P.  Mulvihill."  Thereafter  at  the  be- 
ginning of  the  trial  of  said  cause  the  defendant  objected  to 
the  panel  of  jurors  upon  the  ground  that  it  contained  the  names 
of  jurors  not  drawn  or  selected  in  accordance  with  the  pro- 
visions of  article  2,  chapter  42,  of  the  Eevised  Statutes  of 
1899,  namely,  M.  IHL.  Brennan,  Miles  McNally,  Frank  Sarver, 
William  Kelly  and  William  P.  Mulvihill,  in  that,  they  were 
not  drawn  as  provided  by  said  section,  and,  that  a  jury  could 
be  made  from  the  regular  panel,  and  that  said  jurors  were 
not  selected  by  the  court.  The  objection  was  overruled,  and 
defendant  duly  excepted. 

Section  3795  of  article  2,  Eevised  Statutes  1899,  with 
respect  to  "juries  in  counties  containing  cities  of  50,000  and 
less  than  300,000  inhabitants,"  provides  for  the  manner  of 
drawing  juries  in  any  circuit  court  or  court  having  jurisdiction 
of  felony  cases  in  such  counties,  while  section  3801,  of  the 
same  chapter,  expressly  confers  upon  such  courts  the  power 
to  direct  from  time  to  time  the  number  of  jurors  to  be  sum- 
moned for  said  court  and  to  make  such  rules  and  orders  as  it 
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may  deem  proper  touching  the  jury  service  of  the  court.  It 
thus  clearly  appears  that  the  action  of  the  court  in  ordering 
the  persons  named  to  be  placed  upon  the  regular  panel  for 
the  April  term,  was  in  accordance  with  the  statute.  But 
even  if  it  was  not  it  has  always  been  held  by  this  court  that 
the  statutory  method  of  drawing,  summoning  and  impaneling 
juries  is  merely  directory.  [State  v.  Matthews,  88  Mo.  121 ; 
State  V.  Gleason,  88  Mo.  582;  State  v.  Albright,  144  Mo.  . 
638.] 

The  defendant  also  objected  to  the  panel  upon  the  ground 
that  it  contained  the  names  of  jurors  who  were  not  qualified 
imder  the  provisions  of  section  3799  of  said  statute,  namely, 
M.  M.  Brennan,  Miles  McNally,  Frank  Sarver,  William 
Kelly  and  W.  P.  Mulvihill,  in  that  they  have  no  visible  means 
of  support,  and  upon  other  grounds  unnecessary  to  mention. 
These  questions  were  all  passed  upon  by  the  court  whose  prov- 
ince it  was  to  do  so,  and  as  it  does  not  appear  that  its  finding 
was  clearly  against  the  evidence  it  should  not  be  disturbed. 
Thus  in  State  v.  Williamson,  106  Mo.  162,  it  is  held  that  the 
finding  of  the  trial  court  as  to  the  qualifications  of  jurors 
will  not  be  disturbed,  unless  it  appears  that  manifest  error 
had  been  committed,  and  such  was  not  this  case. 

The  point  is  made  that  the  court  errecf  in  giving  the  first 
instruction  on  the  part  of  the  State,  in  that  it  defines  the 
word  deliberation  as  meaning  "in  a  cool  state  of  the  blood, 
not  in  a  heat  of  passion,  caused  by  some  just  or  lawful  cause 
of  provocation  to  passion;  and  the  court  instructs  you  that 
under  the  evidence  in  this  case,  there  is  no  evidence  tending 
to  show  the  existence  of  any  such  passion  or  provocation." 
The  argument  is  that  the  instruction  omits  the  essential  ele- 
ment of  deliberation,  that  is,  that  the  homicide  must  have 
been  committed  in  the  furtherance  of  a  formed  design  to 
gratify  a  feeling  of  revenge,  or  to  accomplish  some  other  un- 
lawful purpose.  While  the  definition  of  the  term  delibera- 
tion is  inaccurate  and  not  in  accord  with  the  uniform  rulings 
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of  this  court,  in  that  it  omits  an  essential  element  of  the  crime, 
that  is,  that  the  homicide  must  have  been  committed  in  fur- 
therance of  a  formed  design  to  gratify  a  feeling  of  revenge 
or  to  accomplish  some  other  unlawful  purpose  (State  v. 
Wieners,  66  Mo.  13;  State  v.  Avery,  113  Mo.  475;  State  v. 
Andrew,  76  Mo.  104;  State  v.  Ward,  74  Mo.  253;  State  v. 
Kotovsty,  74  Mo.  249 ;  State  v.  Ellis,  74  Mo.  219 ;  State  y. 
Stephens,  96  Mo.  638 ;  State  v.  Fairlamb,  121  Mo.  137 ;  State 
V.  Tettaton,  159  Mo.  354;  State  v.  Furgerson,  162  Mo.  668), 
the  instruction  could  not  have  been  prejudicial,  since  there 
was  no  lawful  provocation  which  could  reduce  the  offense  from 
murder  in  the  first  degree  to  some  other  grade  of  homicide. 

Nor  does  it  make  any  difference  that  the  instruction  may 
have  been  in  conflict  with  the  third  instruction  given  on  behalf 
of  the  State  with  respect  to  murder  in  the  second  degree,  even 
if  such  be  the  case,  for,  as  defendant  was  not  convicted  of 
murder  in  that  degree  we  are  unable  to  see  how  he  could  pos- 
sibly have  been  prejudiced  by  the  instruction. 

We  are  also  of  the  opinion  that  no  such  error  was  com- 
mitted in  the  admission  of  evidence  on  the  part  of  the  State, 
as  would  justify  a  reversal. 

The  homicide  was  without  justification  or  excuse,  or 
even  a  mitigating  circumstance.  Defendant  had  a  fair  trial, 
and  finding  no  error  in  the  record  that  would  justify  us  in 
reversing  the  judgment,  it  must  stand  aflBrmed,  and  the  sen- 
tence oidered  to  be  executed.     All  concur.       ' 
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THE  STATE  v.  KOPLAN,  Appellant. 

Division  Two,  February  25,  1902. 

Indictment:  labcent:  value  of  goods  stolen:  no  exception. 
Where  the  indictment  charges  the  larceny  of  a  great  number  of 
articles  of  a  named  aggregate  value,  but  does  not  state  the  value  of 
the  particular  articles  proven  to  have  been  stolen,  the  matter  can 
not  be  considered  on  appeal,  unless  there  is  an  exception  saved  to  the 
overruling?  of  an  instruction  to  acquit  because  of  that  defect  in  the 
indictment. 


2.   :  !  aoobboate  value  of  goods  stolen.    An  indictment 

is  not  bad  because  it  charges  the  value  of  the  articles  stolen  in  the 
aggregate,  although  it  is  the  better  practice,  when  the  articles  alleged 
to  have  been  stolen  are  of  a  different  character,  to  assign  a  value  to 
each  article  or  separate  piece  of  property. 

3.  Larceny:  asportation:  facts  stated.  A  servant  in  charge  of  a 
dwelling  during  the  absence  of  his  master,  testified  that  he  had 
nothing  to  do  with  the  removal  of  the  books  from  the  house;  that 
he  sold  books,  worth  $365,  to  defendant  for  $4.50,  and  that  defendant 
carried  them  from  the  library,  some  of  them  in  sacks,  and  put  them 
in  a  wagon  which  he  had  in  an  alley  near  the  house.  Defendant  knew 
of  the  absence  of  the  owner  of  the  house,  that  his  servant  was  in 
charge,  and  inquired  of  him  if  he  had  any  books  to  sell.  Held,  that 
the  physical  facts  are  inconsistent  with  the  idea  that  he  did  not 
participate  in  the  theft,  and  that  the  asportation  was  not  that  of 
the  servant  alone. 

4.    :  testimony  op  ACCOMPLICE:   WHEN  CAUTIONARY  INSTRUCTION 

UNNECESSARY.  Where  the  asportation  of  the  stolen  goods  (which 
is  necessary  to  the  crime  of  larceny)  is  testified  to  by  other  wit- 
nesses, a  cautionary  instruction  as  to  the  necessity  for  corroboration 
of  the  testimony  of  an  accomplice,  that  he  and  defendant  stole  the 
goods,  is  not  necessary. 

6.  :  AUBi:  OMISSION  OP  INSTRUCTION.    If  the  defense  was  an 

alibi,  and  the  defendant  testified  that  he  was  not  present  at  the  com- 
mission of  the  crime,  and  the  court's  attention  was  called  to  the 
fact  that  the  instructions  "do  not  cover  the  whole  law  of  the  case," 
a  failure  to  give  an  instruction  on  that  theory  of  the  case,  will 
work  a  reversal. 
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Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Franklin 
Ferris,  Judge, 

ReVEESED  A2n>  BEMANDED. 

8,  8.  Bass  and  Thos.  B.  Harvey  for  appellant. 

(1)  It  is  bad  pleading  to  allege  various  articles  of  dif- 
ferent kinds  to  be  of  an  aggregate  value.  Nothing  appears 
on  the  face  of  the  indictment  to  show  that  the  books,  the  one 
article  proved,  was  of  value  more  than  thirty  dollars.  The 
testimony  at  the  trial  may  show  it,  but  it  must  appear  by  the 
indictment  that  the  grand  jury  so  found.  This  is  horn-book 
law.  Wharton's  Cr.  PI.  and  Pr.  (9  Ed.),  sec.  206  to  sec. 
217,  inclusive;  Clark's  Crim.  Proc.,  p.  226.  (2)  Dryden 
stole  the  goods  of  his  master  and  Koplan  bought  them  of 
Dryden.  The  custody  of  the  goods  being  in  Dryden,  he  com- 
mitted larceny  of  them  in  selling  them  and  authorizing  Koplan 
to  remove  them;  and  in  buying  them  and  taking  them  into 
his  possession  Koplan  was  guilty  under  the  section  denouncing 
the  buying  or  receiving  of  stolen  property.  Dryden  only  com- 
mitted a  trespass  against  the  ownership  of  Judge  Spencer, 
and  the  property  had  the  character  qf  stolen  property  in  Dry- 
den's  possession  when  he  delivered  it  to  Koplan.  The  aspor- 
tation by  Koplan  was  Dryden's  asportation,  and  was  the  com- 
pletion* of  Dry  den's  offense  of  stealing  and  the  beginning  of 
Koplan's  offense  of  receiving.  If  Koplan  had  stolen  the  books, 
the  property  could  have  been  laid  in  Dryden,  the  bailee ;  but 
as  against  the  ownership  of  Judge  Spencer,  Dryden  alone  was 
the  thief  and  Koplan  the  receiver. .  The  price  was  agreed  on 
one  day  and  Koplan  came  the  next  day  and  took  the  books 
away.  An  offer  by  servant  to  sell  is  sufficient  proof  of  con- 
version. Eapalje  on  Larceny,  sec.  35 ;  State  v.  Schingen,  20 
Wis.  74.  Removal  upon  order  of  the  thief  is  an  asportation 
by  him.  2  Bishop  New  Crim.  Law,  sec.  798 ;  Reg.  v.  Grunall, 
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9  Car.  &  P.  365;  State  v.  Hanig,  78  Mo.  249.  (3)  The 
defense  was  an  alibi.  Therefore,  the  court  should  have  given 
an  instruction  upon  this  position  and  only  defense  upon  which 
appellant  "planted'*  himself  and  should  have  told  the  jury 
that  if  they  had  a  reasonable  doubt  of  his  presence,  they  should 
acquit.  State  v.  Taylor,  118  Mo.  153.  (4)  The  court 
should  have  given  appellant's  instruction  on  the  subject  of  an 
accomplice's  teetimony.  If  the  instruction  was  not  properly 
drawn,  yet  it  was  sufficient  to  call  the  attention  of  the  court' 
to  the  matter,  and  the  court  should  have  drafted  a  proper  in- 
struction. State  V.  Adler,  146  Mo.  18 ;  State  v.  Clark,  147 
Mo.  20 ;  State  v.  Davis,  141  Mo.  522.  It  has  been  repeatedly 
held  in  this  State  that  the  court  should  warn  the  jury  to  be 
cautious  in  convicting  upon  the  testimony  of  an  accomplice 
unless  corroborated  by  other  witnesses,  not  connected  with  the 
crime,  as  to  matters  material  to  the  issue.  State  v.  Chyo 
Chiagk,  92  Mo.  413;  State  v.  Walker,  98  Mo.  109;  State  v. 
Harkins,  100  Mo.  672 ;  State  v.  Black,  143  Mo.  166 ;  State 
V.  Sprague,  149  Mo.  423. 

Edward  C.  Grow,  Attorney-General,  and  Jerry  M.  Jef- 
fries for  the  State. 

The  evidence  clearly  corroborates  the  accomplice,  Dry- 
den;  hence,  the  instruction  as  to  the  caution  with  wljich  the 
jury  should  receive  the  evidence  of  the  accomplice  was  prop- 
erly excluded,  and  even  though  the  instruction  should  have 
been  given,  there  is  sufficient  evidence  to  convict  the  defend- 
ant and  exclude  the  evidence  of  Dryden ;  hence,  there  was  no 
error.  State  v.  Pratt,  98  Mo.  482 ;  State  v.  Miller,  106  Mo. 
606;  State  v.  Black,  143  Mo.  166.  One  can  be  convicted 
upon  the  uncorroborated  testimony  of  an  accomplice,  but  in 
that  case  the  jury  must  be  cautioned  by  an  instruction  about 
receiving  such  testimony  and  convicting  the  defendant  on  such 
evidence.       Tinder  all  the  law  upon  the  question,  it  being 
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necessary  to  give  such  instructions  on  what  evidence  will  jus- 
tify a  refusal,  it  seems  that  where  there  is  no  evidence  cor- 
roborating the  accomplice  such  an  instruction  must  be  given, 
but  where  there  is  evidence  corroborating  the  accomplice  in 
his  testimony  such  an  instruction  need  not  be  given.  State  v. 
Jackson,  106  Mo.  174;  State  v.  Woodlark,  111  Mo.  248; 
State  V.  Pratt,  98  Mo.  482 ;  State  v.  Walker,  98  Mo.  95. 

BURGESS,  J. — ^Defendant  was  convicted  in  the  circuit 
court  of  the  city  of  St.  Louis  of  grand  larceny  in  feloniously 
stealing  a  number  of  law  books  and  his  punishment  fixed  at 
two  years-  imprisonment  in  the  penitentiary,  xmder  an  indict- 
ment charging  him  and  one  Louis  Dryden  with  stealing  "two 
dozen  silver  forks,  two  dozen  silver  tea  spoons,  four  hundred 
law  books  (or  more),  one  shotgun,  three  clocks,  one  seal 
sacque,  one  opera  doak,  and  one  lot  of  bed  clothing,  of  the 
aggregate  value  of  fifteen  hundred  dollars,  the  property  of 
one  Selden  P.  Spencer."     He  appeals. 

The  facts  briefly  stated  are  about  as  follows : 

In  the  absence  of  Judge  Selden  P.  Spencer  and  his  family 
from  their  home  in  the  city  of  St  Louis,  during  the  summer 
and  the  month  of  September,  1900,  his  residence  was  left  in 
the  charge  of  one  Louis  Dryden,  a  negro  servant.  In  his 
residence  Judge  Spencer  had  his  law  library  of  some  four  or 
five  hundred  books. 

Sometime  in  September,  1900,  Dryden  met  the  defendant 
Dear  Judge  Si>encer^s  residence,  when  defendant  asked  Dryden 
if  there  wasn't  something  there  he  could  buy.  This  was  on 
the  morning  of  September  27,  1900,  at  which  time  Dryden 
sold  defendant  some  bottles  in  the  cellar.  While  they  were 
in  the  cellar  getting  the  bottles  defendant  asked  Dryden  if 
he  had  any  books  down  in  the  cellar.  He  told  him  yes,  and 
they  went  to  the  third  floor  where  the  books  were,  and  got 
from  a  trunk  some  rags,  which  Dryden  sold  to  defendant,  and 
while  there  Dryden  also  sold  him  the  law  books  for  four  dol- 
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lars  and  fifty  cents,  which  defendant  returned  with  his  wagon 
the  next  day  and  hauled  away.  Dryden  rendered  him  no 
assistance  in  anyway  in  removing  the  books.  On  his  return 
home  the  last  of  September,  Judge  Spencer  found  that  his 
law  books  had  been  taken,  the  bedclothing  from  all  of  the  beds, 
quilts,  spreads,  and  all  of  his  personal  clothing  that  had  been 
left  there,  his  own  and  Mrs.  Spencer's  clocks  and  silverware, 
and  Judge  Spencer's  gun  had  all  disappeared.  Upon  an  ex- 
amination he  found  that  they  had  been  stolen  and  the  negro 
left  in  charge  had  disappeared.  He  was  afterwards  appre- 
hended in  Kansas  City,  Missouri,  and  brought  back  to  St. 
Louis.  It  appears  from  the  record  and  the  evidence  that  Dry- 
den had  perpetrated  another  crime ;  that  he  had  forged  Judge 
Spencer's  name ;  that  he  entered  a  plea  of  guilty  and  was  sen- 
tenced to  the  penitentiary  for  five  years  for  that  crima 

Before  the  case  against  Koplan  came  for  hearing,  a  nolle 
prosequi  was  entered  as  to  the  charge  against  Dryden,  and 
while  under  sentence  on  a  term  in  the  petiitentiary  he  was 
used  in  the  trial  of  this  cause  as  a  witness  against  the  de- 
fendant. 

It  is  said  that  the  indictment  is  bad,  in  that,  the  various 
articles  therein  alleged  to  have  been  stolen  were  of  an  aggre- 
gate value,  and  as  there  was  nothing  on  the  face  of  the  indict- 
ment to  show  that  the  books,  the  only  articles  proven  to  have 
been  stolen,  were  of  the  value  of  more  than  thirty  dollars,  that 
the  instruction  to  acquit,  requested  by  defendant  at  the  close 
of  the  State's  evidence,  should  have  been  given. 

The  action  of  the  court  in  this  regard  v/as  a  matter  of 
exception,  and  as  the  record  does  not  show  that  an  exception 
was  taken  and  saved  at  the  time  to  the  court's  ruling  that 
matter  can  not  be  considered  on  this  appeal.  [State  v.  Mar- 
shall, 36  Mo.  400 ;  State  v.  Harvey,  105  Mo.  316 ;  Eoss  v. 
Railroad,  141  Mo.  390,  and  authorities  cited;  State  v.  Mur- 
ray, 126  Mo.  526.] 

Nor  is  there  merit  in  the  contention  that  the  indictnaent 
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is  bad  because  it  charges  the  value  of  the  articles  stolen  in 
the  aggregate.  While  the  better  practice  doubtlessly  is,  when 
the  articles  alleged  to  have  been  stolen  are  of  a  different  char- 
acter, to  assign  a  value  to  each  article  or  separate  piece  of  prop- 
erty, it  16  almost  universally  held,  that  an  indictment  which 
charges  their  value  in  the  aggregate  is  good.  [State  v.  Beatty, 
90  Mo.  143,  and  authorities  cited.  To  which  may  be  added, 
2  Hale'fl  P.  C.  183 ;  Wharton's  Criminal  Pleading  and  Prac. 
(9  Ed.),  sec.  206  to  sec.  217;  Bacon's  Abr.,  560;  Meyer  v. 
State,  4  Tex.  App.  121;  Clark's  Criminal  Procedure,  p.  226; 
State  V.  Buck,  46  Me.  531 ;  Kelley's  Criminal  Law  and  Prac, 
sec.  648 ;  State  v.  Mook,  40  Ohio  St  588 ;  2  Bishop's  New 
Criminal  Procedui*e,  sec.  714;  1  McClain's  Criminal  Law, 
sec  586.] 

It  is  insisted  that,  as  Dryden  was  the  servant  of  Judge 
Spencer  and  as  such  in  the  possession  of  the  law  books  which 
he  sold  to  defendant  for  four  dollars  and  fifty  cents,  the  aspor- 
tation of  defendant  was  Dryden's  asportation,  and  that  de- 
fendant was  only  guilty  of  receiving  stolen  property  knowing 
it  to  be  stolen.  Dryden  testified  that  he  had  nothing  what- 
ever to  do  with  the  removal  of  the  books,  but  that  defendant 
himself  removed  them  from  the  third  story  of  the  house,  and 
carried  them  down  from  ihere^  some  of  them  in  sacks,  and 
put  them  in  his  wagon  which  he  had  standing  in  the  alley  near 
the  house.  Under  these  circumstances  can  it  be  said  that  the 
removal  of  the  books  was  Dryden's  asportation  alone,  and  not 
the  asportation  of  both  of  them.  We  think  not.  The  evi- 
dence all  shows  to  the  contrary,  and  that  Koplan  was  not  acting 
in  good  faith.  The  physical  facts,  namely,  the  absence  of 
Judge  Spencer  which  he  knew,  that  Dryden  was  his  servant  and 
in  possession  of  his  residence  and  contents,  his  inquiry  of  him 
if  he  had  any  books  to  sell,  his  purchase  of  them  for  the  in- 
significant sum  of  four  dollars  and  fifty  cents  when  they  were 
worth  at  least  three  hundred  and  sixty-five  dollars,  are  abso- 
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lutely  inconsistent  with  the  idea  that  he  did  not  steal  the 
books.  There  can  be  no  larceny  in  the  absence  of  an  asporta- 
tion of  the  property  alleged  to  have  been  stolen,  but  it  is  im- 
material how  slightly  defendant  participated  in  the  asporta- 
tion (2  Bishop's  New  Criminal  Law  (8  Ed.),  sec  794),  which 
in  this  case  was  by  defendant,  but  which  was  the  completion 
of  the  theft  committed  by  them  both. 

The  books  were  not  removed  by  defendant  by  the  order  of 
Dryden,  but  by  his  knowledge  and  consent  and  as  part  of  the 
execution  of  the  scheme  to  steal  them,  in  which  tiey  were 
accomplices,  and  it  is  said  that  the  court  erred  in  refusing  the 
instruction  asked  by  defendant  upon  the  theory  that  they  were 
accomplices.  It  is  well  settled  that  when  a  conviction  is  sought 
upon  the  testimony  of  an  accomplice  alone,  a  cautionary  in- 
struction, to  the  effect  that  the  jury  are  at  liberty  to  convict 
the  defendant  on  the  uncorroborated  testimony  of  an  accom- 
plice alone,  if  they  believe  the  statements  as  given  by  such 
accomplice  in  his  testimony  are  true  in  fact  and  suflScient  in 
proof  to  establish  the  guilt  of  defendant,  but  that  the  testimony 
of  an  accomplice  when  not  corroborated  by  some  person  or 
persons  not  implicated  as  to  matters  material  to  the  issue,  that 
is,  matters  connecting  the  defendant  with  the  commission  of 
the  crime  charged  against  him  and '  identifying  him  as  the 
perpetrator  thereof,  ought  to  be  received  with  great  caution 
by  the  jury,  and  they  ought  to  be  fully  satisfied  of  its  truth 
before  they  should  convict  the  defendant  on  such  testimony, 
should  be  given  (State  v.  Sprague,  149  Mo.  409,  and  author- 
ities cited),  but  where  there  is  other  evidence  than  the  accom- 
plice, identifying  the  defendant  as  the  perpetrator  of  the  crime, 
no  such  instruction  is  necessary.  Now,  while  Dryden  was 
not  corroborated  as  to  anything  that  was  said  in  the  house, 
he  was  as  to  the  asportation  of  the  books,  by  two  disinterested 
witnesses,  William  Green  and  James  Osbom,  the  former  of 
whom  testified  to  having  seen  defendant  put  a  sack  of  books 
in  his  wagon  which  was  standing  in  the  alley  in  the  rear  of 
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Judge  Spencer's  residence,  and  the  latter  to  having  seen  both 
Diyden  and  defendant  carrying  out  books  from  the  same  place 
and  pouring  them  into  a  wagon  standing  in  the  alley  at  the 
same  place. 

The  removal  of  the  books  was  necessary  in  order  to  con- 
stitute the  offense  of  larceny  and  the  testimony  of  these  wit- 
nesses with  respect  to  the  larceny  connected  him  with  the  com- 
mission of  the  crime,  hence,  no  error  was  committed  in  not 
giving  a  cautionary  instruction  with  reference  to  the  testi- 
mony of  Dryden  as  an  accomplice. 

The  defense  was  an  alibi,  that  is,  that  the  defendant  was 
elsewhere  than  at  the  place  of  the  commission  of  the  crime  at 
the  time  it  was  committed.  The  court  gave  no  instruction 
upon  this  theory  of  the  case,  although  defendant  testified  that 
he  was  not  present  at  the  commission  of  the  offense,  and  called 
the  oourt^s  attention  to  the  fact  that  the  instructions  given 
"do  not  cover  the  whole  law  of  the  case,*'  and  in  this  we  are 
of  the  opinion  committed  reversible  error. 

For  these  considerations  the  judgment  is  reversed  and 
the  cause  remanded.     All  concur. 


ROWE  et  al.,  Appellants,  v.  CTJKEENT  RIVER  LAND 
Amy  CATTLE  COMPANY. 

DivlsiozL  Two,  February  25,  1002. 

Appeal:  coubts:  tttle  to  ulnd:  tbansfeb  of  cause.  Where,  in  a  suit 
to  quiet  title  to  land,  the  court  finds  the  title  to  be  in  plaintiffs, 
but  decrees  a  lien  on  the  land  for  an  aggre^fate  sum  of  $86,  expended 
in  payment  of  taxes  by  defendant,  and  the  question  on  appeal  is  not 
the  title,  but  whether  such  sum  ought  to  constitute  a  lien,  the 
case  will  be  transferred  from  the  Supreme  to  the  Court  of  Appeals. 

Appeal  from  Shannon  Circuit  Court. — Hon,  W.  N.  Evans, 

Judge. 

TUAN&FEKSED  TO  St.  LoUIS  CoUBT  OF  ApPEALS, 
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Warren  D.  Isenherg,  John  C.  Brown,  Thomas  Jf.  and 
Cyrus  H.  Jones  for  appellants. 

James  Orchard  and  L.  B.  Shuck  for  respondent. 

SHEEWOOD,  P.  J.— Suit  to  quiet  title  to  land.  On 
liearing  had,  the  trial  court  found  and  adjudged  the  title  to 
be  in  plaintiffs ;  but  inasmuch  as  defendant  had  paid  out  the 
sum  of  $3,649  when  purchasing  the  land  for  taxes  at  an  in- 
valid sale,  and  had  since  that  time  paid  out  also  the  further 
sum  of  $50.42  in  taxes  on  said  land,  the  court  required  plain- 
tiffs to  pay  the  sums  thus  expended,  amounting  in  the  aggregate 
to  $86.90,  to  defendant,  and  made  said  sum  a  lien  on  the  land. 
So  that  the  questions  now  at  issue  between  the  parties  litigant 
is  the  sum  last  aforesaid,  and  whether  it  ought  to  constitute 
ix  lien  on  the  land. 

It  is  clear  from  this  statement  that  as  title  to  land  is  not 
involved  in  this  litigation,  and  as  the  sum  in  controversy  is 
not  suflScient  to  confer  jurisdiction  on  this  court,  we  have  no 
jurisdiction  of  the  cause ;  and  it  is  accordingly  transferred  to 
the  St.  Louis  Court  of  Appeals.     AH  concur. 


Mm     K(i6 

ITl    ^  m         BECKEK  et  al..  Appellants,  v.  STROEHEE  et  aL 

DiviBion  Two,  February  25,  1902. 

1.  Partition:  necessabt  parties:  beneficiaby  op  deed  of  trust. 
A  beneficiary  and  trustee,  in  a  deed  of  trust  executed  after  a  par- 
tition suit  has  been  instituted,  are  not  necessary  parties  to  such 
suit.  And  the  suit  is  instituted  when  the  petition  is  filed  and  pro- 
cess issued  thereon. 

2.   :  :  :  conveyance  after  suit  filed,    a  trustee 

and  beneficiary  in  a  deed  of  trust  executed  after  a  partition  suit,  in 
which  the  maker  is  a  party,  has  been  instituted,  but  executed  and 
recorded  before  service  of  process  upon  such  maker,  and  all  -persons 
who  claim  under  such  maker,  are  bound  by  the  judgment  in  such 
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partition  suit.  Such  beneficiary,  or  the  purchaser  at  the  trustee's 
sale,  can  be  made  parties  to  the  partitiqn  suit  if  they  desire^  but 
if  they  fail  to  do  so  they  are  nevertheless  conclusively  bound  by 
the  partition  judgment,  and  are  thereafter  precluded  from  asserting 
any  claim  adverse  to  the  interests  of  any  persons  claiming  under 
such  judgment. 

3.  Notice:  declaration  of  trust:  record.  A  declaration  of  trust, 
from  which  are  absent  all  operative  words  of  conveyance,  does  not 
pass  the  legal  title,  nor  is  it  any  part  of  the  chain  of  title.  Nor 
is  a  purchaser  to  be  charged  with  constructive  notice  of  a  deed 
simply  because  the  declaration  of  trust  is  upon  record.  The  record 
of  an  instrument  is  constructive  notice  only  when  the  instrument 
is  within  the  line,  or  a  part,  of  the  chain  of  title. 

4.  Ejectment:  misjoinder  of  parties:  possession  in  severalty. 
Where  land  in  a  partition  suit  has  been  set  oflf  by  separate  lots  to 
various  coparceners,  and  is  held  by  them  or  their  purchasers,  not 
jointly,  but  in  severalty,  they  can  not  be  joined  as  defendants  in 
ejectment  on  the  theory  that  the  plaintiffs,  being  co-tenants,  were 
not  represented  in  said  partition  suit. 

Appeal  from  St  Louis  County  Circuit  Court. — Hon.  R.  Hir- 

zelj  Judge. 

Aptirmed. 

B.  M.  Nichols  for  appellants. 

(1)  The  trustee  and  the  beneficiary  in  a  deed  of  trust 
are  necessary  parties  to  a  partition  suit.  Reinhardt  v.  Wen- 
deck,  40  Mo.  577;  Dameron  v.  Jamison,  71  Mo.  97;  Yates 
V.  Johnson,  87  Mo.  213 ;  Harbison  v.  Sandford,  90  Mo.  477 ; 
Estes  V.  :srell,  108  Mo.  173 ;  Hiles  v.  Rule,  121  Mo.  249 ; 
Lilly  V.  Menke,  126  Mo.  214.  (2)  Admitting,  as  found 
by  the  court,  that  one  of  the  owners  of  the  deed  of  trust,  Mr. 
Becker,  was  told  by  defendant  Meyer  that  he  had  instituted 
a  partition  suit,  there  is  no  rule  that  requires  the  holder  of 
a  note,  secured  by  a  deed  of  trust,  or  a  trustee,  to  inject  them- 
selves into  litigation  affecting  the  title  to  real  estate  covered 
by  their  mortgage.     They  may  rest  secure,  and  have  the  right 
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to  rest  secure,  on  the  pVinciple  of  law  that  their  rights  can 
not  be  affected  until  they  have  had  their  day  in  court,  and  if 
litigants  desire  to  affect  their  rights,  it  is  their  duty  to  bring 
them  int<i  court.  Without  their  presence  in  court,  so  far  as 
they  are  concerned,  the  decree  in  partition  must  be  absolutely 
void.  Hiles  v.  Rule,  121  Mo.  249 ;  Hicks  v.  Schofield,  121 
Mo.  381 ;  Russell  v.  Grant,  122  Mo.  161 ;  Lilly  v.  Menke,  126 
Mo.  214;  Landau  v.  Cottrill,  159  Mo.  308. 

Kehr  £  Titimami,  Oeo.  W.  Lvblee,  Jr.,  and  F.  A.  C. 
MacManuSj  B.  E.  Stevens  and  Lange  &  Senn  for  respondents. 

(1)  The  petition  in  the  partition  suit  was  filed  in  the 
clerk's  oflSce  of  the  circuit  court  of  St  Louis  county  on  the 
twentieth  day  of  August,  1896.  The  filing  of  the  petition  is 
the  commencement  of  the  suit  R.  S.  1899,  sec.  566 ;  R.  S. 
1889,  sec.  2013;  South  Mo.  L.  Co.  v.  Wright,  114  Mo.  332; 
State  ex  rel.  v.  Ross,  118  Mo.  49 ;  State  ex  rel.  v.  Ross,  122 
Ma  456 ;  McGrath  v.  Railroad,  128  Mo.  1 ;  Moore  v.  Ruxlow, 
83  Mo.  App.  53.  (2)  One  who  deals  with  a  tenant  in  com- 
mon, respecting  the  property  owned  by  him  in  common  with 
others,  takes  the  property  subject  to  all  the  equities  existing 
between  that  tenant  and  his  co-tenants.  Whether  plaintiffs 
actually  knew  of  the  pendency  of  the  partition  suit  complained 
of  by  them  or  not,  they  constructively  had  notice  of  its  insti- 
tution and  pendency,  and  acquired  whatever  rights  Ponath 
might  give  them  in  the  property  in  question,  subject  to  the 
rights  of  the  plaintiffs  in  the  partition  suit.  Beck  v.  Kall- 
meyer,  42  Mo.  App.  563;  Peck  v.  Williams,  113  Ind.  256; 
Foltz  V.  Wert,  103  Ind.  404;  McCandless  Appeal,  98  Pa. 
St.  489 ;  Scott  v.  Guernsey,  48  N.  Y.  106.  (3)  At  the  time 
the  partition  suit  was  brought  the  interest  in  the  premises 
claimed  by  appellants  was  vested  in  Ponath,  and  as  he  was  a 
party  to  the  suit  and  appellants  claim  under  him,  they  are 
conclusively  bound  by  the  partition.     R.  S.  1889,  sees.  7160 
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and  7169 ;  Hart  v.  Steedm'an,  98  Mo.  457 ;  Holladay  v.  Lang- 
ford,  87  Mo.  582.  (4)  The  judgment  in  partition  estab- 
lished the  title  to  the  land.  Appellants  not  having  asserted 
their  claim  in  the  partition  suit,  are  now  completely  barred 
and  can  not  assert  title  against  any  party  claiming  under  the 
partition.  Forder  v.  Davis,  38  Mo.  115 ;  Holladay  v.  Lang- 
ford,  87  Mo.  582 ;  Bobb  v.  Graham,  89  Mo.  207 ;  Hart  v. 
Steedman,  98  Mo.  1.  c.  458 ;  Ketchimi  v.  Christman,  128  Mo. 
42;  Lindell  E.  E.  Co.  v.  Lindell,  141  Mo.  83.  (5)  The 
possession  of  the  defendants  in  the  property  in  question  is  not 
joint,  but  several  and  adverse  so  far  as  the  portion  claimed  by 
each  is  concerned.  They  could,  therefore,  not  all  be  joined 
in  one  suit  in  ejectment.     Keene  v.  Barnes,  29  Mo.  377. 

BUEGESS,  J. — The  petition  contained  two  counts,  one 
in  equity  to  divest  the  title  of  the  property  in  controversy  out 
of  Louis  Strodier,  as  trustee,  and  vest  the  same  in  plaintiffs 
and  certain  other  beneficiaries  named  in  the  petition  as  co- 
tenants  with  plaintiffs,  and  the  other  count  was  in  ejectment. 

The  answers  of  the  defendants,  the  Mississippi  Valley 
Trust  Company,  administrator  of  August  Brueggmann,  and 
Pearl  A,  Brueggmann,  a  minor,  by  the  Mississippi  Valley 
Trust  Company,  her  duly  appointed  curator,  Louis  Gloeckner, 
and  Louis  James,  were  general  denials. 

The  answers  of  defendants  Louis  Kittlaus,  Ferdinand 
Meyer,  Elias  K.  Moss,  Joseph  A.  Duffy,  trustee  of  John 
O'Connell,  John  O^Connell  and  Anna  O'Connell,  Anna  Huber 
and  Alexander  Huber,  her  husband,  are  substantially  the  same, 
and  deny  all  all^ations  of  the  petition,  except  that  they  admit 
that  the  title  to  the  property  described  in  the  petition  was  con- 
veyed, as  alleged,  to  Louis  Stroeher,  in  trust  for  Ponath,  Meyer 
and  Brueggmann,  but  aver  that  Ponath  and  Brueggmann  were 
partners  and  that  the  land  was  conveyed  to  Stroeher  in  trust 
for  them  as  partners,  and  allege  that  the  same  was  paid  for  out 
of  the  funds  belonging  to  the  partnership ;  that  Edward  H. 
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Ponath  became  and  is  the  surviving  partner  and  as  such  took 
out  letters  of  administration  and  inventoried  the  interest  in 
said  real  estate  as  partnership  assets ;  that  the  partnership  es- 
tate was  insolvent.  That  on  August  20,  1896,  proceedings 
were  instituted  by  Ferdinarfd  Meyer  and  Patrick  O'Connell 
in  the  circuit  court  of  the  county  of  St.  Louis  for  the  parti- 
tion of  the  real  estate  described  in  the  petition ;  that  said  par- 
tition was  against  Edward  H.  Ponath  as  administrator  of 
Ponath  &  Brueggmann,  and  against  Edward  H.  Ponath  in- 
dividually; that  said  partition  suit  progressed  to  final  judg- 
ment, and  that  part  of  the  land  was  set  off  to  Louis  Gloeckner, 
as  assignee  of  Edward  H.  Ponath,  and  to  Edward  H.  Ponath, 
subject  to  the  rights  of  the  partnership  creditors ;  that  in  said 
partition  suit  $329.51  costs  were  adjudged  against  Edward 
A.  Ponath  and  Edward  H.  Ponath  as  administrator  of  Ponath 
&  Brueggmann,  and  Louis  Gloeckner,  assignee;  that  execu- 
tion was  levied  upon  all  of  the  right  and  title  of  "Edward  A. 
Ponath  and  Edward  H.  Ponath  as  administrator,  and  Louis 
Gloeckner  as  assignee,  and  that  the  same  was  sold  on  April  18, 
1898,  part  to  Louis  Kittlaus  and  part  to  Eliaa  K.  Moss.  That 
on  September  1, 1896,  the  legal  title  to  the  real  estate  described 
in  plaintiff's  petition  was  in  Stroeher,  and  up  to  said  time 
he  had  executed  no  declaration  of  trust  in  favor  of  Ponath  and 
Brueggmann,  or  either  of  them,  and  that  on  or  about  said  last 
mentioned  date  there  was  filed  for  record  an  instrument  pur- 
porting to  be  executed  by  Edward  H.  Ponath,  by  which  he  pre- 
tended to  convey  an  undivided  one-third  interest  in  the  prop- 
erty described  in  plaintiff's  petition  to  Cyrus  Hall,  in  trust,  to 
secure  to  Antole  Ruif  the  payment  of  certain  notes ;  that  a  sale 
was  advertised  under  the  power  in  said  deed  of  trust  about  Oc- 
tober 25,  189Y,  and  that  plaintiffs  became  the  alleged  owners 
of  said  undivided  one-third  interest;  that  if  such  conveyance 
was  actually  executed  by  the  said  Edward  H.  Ponath,  the 
same  was  executed  in  fact  without  any  consideration,  and  was 
executed  in  fraud  of  plaintiff  in  said  proceeding  for  partition ; 
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and  further,  that  the  interest  of  said  Ponath,  and  his  privies, 
in  the  real  estate  described  in  the  petition,  is  subject  to  the 
rights  of  the  creditors  of  the  insolvent  partnership  of  Ponath 
&  Brueggmann. 

The  answer  of  Louis  Kittlaus  seeks  affirmative  relief  to 
the  end  that  "if  this  court  find  that  plaintiffs  have  an  interest 
in  the  real  estate  in  their  petition  described,  this  court  may 
decree  such  interest  to  be  immaterial  and  trivial,  and  not 
entitling  plaintiffs  to  recognition  by  this  court  for  the  relief 
prayed  in  their  petition,'^  and  for  general  relief. 

The  answer  of  Ferdinand  Meyer,  by  way  of  cross-action, 
described  the  property  allotted  to  him  in  the  partition  suit, 
and  alleges  that  he  entered  into  the  possession  of  the  same,  and 
from  the  time  of  said  allotment  in  said  partition  suit  has  been 
in  possession  thereof,  and  that  the  plaintiffs  claim  some  right, 
title  or  estate  in  said  real  estate  adverse  to  the  title  and  interest 
of  this  defendant ;  and  he  prays  that  the  court  ascertain  and 
define  his  said  title  to  said  real  estate,  and  for  other  and  further 
relief. 

The  answer  of  Joseph  A.  Duffy,  trustee,  et  al.,  also  prays 
the  court  to  ascertain  the  estate,  title  and  interest  of  plain- 
tiffs and  define  the  same  and  determine  the  right  of  the  de- 
fendants and  adjudge  by  its  decree  the  estate  of  all  parties  and 
the  several  interests  therein. 

The  reply  to  the  new  matter  contained  in  the  several  an- 
swers, after  a  general  denial,  sets  up  the  fact  that  the  plain- 
tiffs had  no  notice  of  the  interest  of  Edward  H.  Ponath  being 
partnership  property,  if  the  same  was  or  is  property  of  the 
partnership  formerly  composed  of  Ponath  &  Brueggmann. 

The  coimt  in  equity  seems  to  have  been  abandoned,  as 
there  was  no  finding  or  judgment  upon  it  by  the  trial  court, 
nor  is  any  point  made  upon  it  in  this  court 

The  issues  on  the  count  in  ejectment  were  submitted  to 
the  court,  a  jury  being  waived,  who  refused  all  declarations 
of  law  asked  by  the  respective  parties,  found  for  defendants, 
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and  rcDilered  final  judgment  in  their  favor.  The  case  is  be- 
fore us  on  plaintiffs'  appeal. 

The  facts  as  disclosed  by  the  record  are  substantially  as 
follows : 

On  the  twenty-eighth  of  June  1892,  the  legal  title  to  the 
land  in  question  was  vested  in  the  defendant  Louis  Stroeher 
by  deed  of  record,  he  having  acquired  said  title  by  sheriff's 
deed  in  a  partition  suit,  the  granting  part  of  which  is  in  the 
following  words:  "Do  assign,  transfer,  convey  and  set  over 
unto  the  said  Louis  Stroeher  his  heirs  and  assigns,"  etc. 

On  Ihe  twenty-ninth  day  of  October,  1895,  Louis  Stroeher 
executed  an  instrument  of  writing,  recorded  January  31, 1899, 
which  contains  the  following  provision: 

**And  whereas,  the  considerations  in  the  said  conveyance 
[meaning  the  sheriff's  deed  in  partition  above  referred  to]  or 
any  part  thereof,  was  not  paid  by  me,  and  the  real  estate  here- 
inafter described  was  purchased  by  me  at  said  sale,  and  said 
conveyance  was  made  to  me,  for  the  sole  use  and  benefit  of 
Edward  H.  Ponath,  August  Brueggmann  and  Ferdinand 
Mpjer,  each  of  whom  was  entitled  to  a  one-third  interest 
therein ;  and,  whereas,  the  said  Ferdinand  Meyer,  for  a  suf- 
ficicnt  consideration,  afterwards  conveyed,  in  writing,  an  un- 
divided ijne-sixth  interest  in  said  property,  being  one-half  of 
Lis  nff»rf  said  one-third  interest  therein,  to  John  Heusner,  of 
the  city  of  St.  Louis;  and,  whereas,  the  said  John  Heusner 
afterwards  for  a  valuable  consideration  conveyed  to  Patrick 
O'Connell  of  No.  2917  Spring  avenue,  in  the  city  of  St.  Louis, 
Sfatc  of  Missouri,  the  said  undivided  one-sixth  interest  and 
part  of  said  real  estate,  acquired  by  him  from  said  Ferdinand 
Meyer,  ns  aforesaid,  and  the  said  Patrick  O'Connell  is  now  the 
owner  of  the  said  undivided  one-sixth  of  an  interest  in  said 
real  esfnie;  and,  whereas,  it  is  deemed  proper,  by  way  of 
further  assurance  to  the  said  Patrick  O'Connell,  that  the  said 
Stroeher^  Meyer  and  Heusner  should  by  an  instrument  by  thena 
executed  solemnly  declare  and  state  the  foregoing  facts.     .     . 
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•  .  .  Ejqow  all  men  by  these  presents,  that  we,  the  said 
Louis  Stroeher,  of  the  city  pf  St.  Louis  and  State  of  Missouri, 
and  the  said  Ferdinand  Meyer,  of  the  city  of  St.  Louis  and 
State  aforesaid,  and  the  said  John  Heusner,  of  the  city  of  St. 
Louis  and  State  of  Missouri,  for  and  in  consideration  of  the 
facts  aforesaid  and  of  the  sun^  of  five  dollars  to  us  in  hand 
paid  by  the  said  Patrick  O'Connell,  the  receipt  of  which  is 
hereby  acknowledged,  do  by  these  presents  grant,  convey,  quit- 
claim and  release  unto  the  said  Patrick  O'Connell  an  undi- 
vided one-sixth  of  the  lots,  lands  and  real  estate  hereinbefore 
in  this  deed  described." 

On  the  twentieth  of  August,  1896,  there  was  filed  in  the 
circuit  court  of  St.  Louis  county  a  partition  suit,  wherein 
Patrick  O^Connell  and  Ferdinand  Meyer  were  plaintiffs,  and 
Edward  H.  Ponath,  Edward  H.  Ponath,  administrator  of  the 
partnership  estate  of  Ponath  &  Brueggmann,  and  Mississippi 
Valley  Trust  Company,  administrator  of  the  estate  of  Au/?ust 
W.  Brueggmann,  deceased,  and  Adolphine  Brueggmann,  Pearl 
A.  Brueggmann,  and  Louis  Stroeher,  were  made  defendants ; 
which  petition  was  in  the  ordinary  form  seeking  the  partition 
of  real  estate.  To  the  introduction  of  this,  plaintiffs  objected 
on  the  ground  that  they  were  not  parties  to  said  suit,  and  on 
the  further  ground  that  the  deed  of  trust  under  which  they 
claim  was  delivered  to  them  before  the  suit  became  a  lis  perv- 
denSy  it  becoming  a  lis  pendens  on  April  2,  1896.  Which 
objection  was  overruled  and  exception  duly  saved. 

Summons  was  issued  on  this  petition  to  the  sheriff  of  the 
city  of  St.  Louis  on  the  twenty-seventh  day  of  August,  1896, 
commanding  him  to  summons  Edward  H.  Ponath,  and  Edward 
H*  Ponath  administrator  of  the  partnership  estate  of  Ponath 
&  Brueggmann,  the  Mississippi  Valley  Trust  Company,  ad- 
ministrator of  August  W.  Brueggmann,  Adolphine  Bruegg- 
mann, Pearl  A.  Brueggmann  and  Louis  Stroeher. 

During  the  pendency  of  that  suit,  Louis^Gloeckner,  claim- 
ing to  have  bought  Ponath's  interest  in  tie  premises  at  an 
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executioB  sale,  was  made  a  party  to  the  suit  upon  his  applica- 
tioBj  and  in  the  report  of  the  commissioners  and  the  final 
decree,  Ponatli's  interest  was  assigned  to  him.  As  neither 
he  nor  Ponath  paid  his  proportion  of  the  costs,  the  two  par- 
cels assigned  to  the  Ponath  interest  were  sold  under  the  execu- 
tion in  the  case  and  bought  respectively  by  the  re^ondents 
Kittlaus  and  Moss. 

On  the  twenty-eighth  day  of  August,  1896,  Edward  H. 
Ponath  conveyed  all  of  his  right,  title  and  interest,  described 
aa  an  undivided  one-third,  in  the  property  described  in  the 
pt'titiouj  to  Cyrus  Hall,  as  trustee,  to  secure  to  Antole  Kuif 
three  notes,  dated  St.  Louis  county,  Missouri,  August  28, 
180fj,  payable  to  the  order  of  Antole  Ruif,  at  the  oflBce  of 
Choiuiieaii  &  Dosenbach,  one  for  the  sum  of  $5,000,  due  one 
year  after  date,  one  for  $150,  due  six  months  after  date,  and 
one  for  $150,  due  twelve  months  after  date,  all  of  which  were 
indorsed  by  Antole  Ruif.  Said  deed  of  trust  was  recorded 
in  the  office  of  the  recorder  of  St.  Louis  county  on  the  first 
day  of  September,  1896,  at  nine  o'clock  a.  m.,  in  book  87, 
at  page  4S3. 

After  these  notes  and  deed  of  trust  were  executed,  and 
before  the  deed  of  trust  was  acknowledged,  they  were  by  Ed- 
ward H,  Ponath  placed  in  an  envelope  and  turned  over  to  one 
Christ  Bockelbrink,  and  on  this  envelope  there  was  an  indorse- 
ment made  that  they  were  to  be  held  by  Bockelbrink  for  the 
nsi?  of  plaintiffs  Becker  and  Gerber,  Becker  having  an  in- 
terest to  the  extent  of  $1,500,  and  Gerber  to  the  extent  of 
$3,500. 

On  the  twenty-eighth  or  twenty-ninth  of  August,  1896, 
plaintiffs  were  notified  by  Edward  H.  Ponath  that  he  had 
made  the  deed  of  trust,  in  accordance  with  his  previous  prom- 
ise, and  that  the  same  had  been  deposited  with  Bockelbrink 
for  their  iise. 

Plaintiffs  in  this  case  were  not  made  parties  to  the  parti- 
tion suit,  and  while  the  record  does  not  show  that  any  answers 
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were  filed,  an  interlocutory  decree  was  entered  in  said  cause 
on  February  25,  1897,  appointing  commissioHers,  who  sub- 
sequently, and  in  due  course  made  a  partition  of  the  real  es- 
tate in  question,  allottmg  16.059  acres  to  Patrick  O^Connell, 
13.828  acres  to  Ferdinand  Meyer,  7.481  acres  to  Adolphine 
Brueggmann,  and  2.082  acres  to  Louis  Gloeckner,  who,  on 
April  10,  1897,  sought  to  be  made  a  party  to  said  partition 
suit  on  the  groimd  that  he  had  purchased  the  interest  of  Ed- 
ward H.  Ponath,  and  was  made  a  party. 

To  the  admission  in  evidence  of  the  decree  and  the  report 
of  the  commissioners  and  the  accompanying  plat,  and  the  con- 
firmation thereof,  plaintiffs  objected,  on  the  ground  that  they 
were  not  parties  to  the  said  partition  proceeding,  and  for  the 
further  reason  that  at  the  date  of  the  receipt  of  the  deed  of 
trust  no  notice  of  said  suit  had  been  given  to  their  grantor ; 
which  objection  the  court  overruled,  to  which  ruling  the  plain- 
tiffs at  the  time  duly  excepted. 

In  said  partition  suit  there  was  an  award  of  costs  against 
Edward  H.  Ponath,  Edward  H.  Ponath,  administrator  of  the 
partnership  estate  of  Ponath  &  Brueggmann,  and  his  assignee, 
Louis  Bloeckner,  in  the  sum  of  $329.51.  Execution  was  is- 
sued against  said  Edward  H.  Ponath  and  Edward  H.  Ponath, 
administrator  of  the  partnership  estate  of  Ponath  &  Bruegg- 
mann, for  said  sum,  and  pursuant  to  the  mandate  of  said  ex- . 
ecution,  the  sheriff  of  the  county  of  St.  Louis  levied  upon  and 
seized  all  of  the  right,  title  and.  interest  of  Edward  H.  Ponath, 
and  Edward  H.  Ponath  administrator  of  the  partnership  es- 
tate of  Ponath  &  Brueggmann,  in  the  property  hereinbefore 
referred  to  as  set  out  to  him  and  his  assignee,  and  sold  the 
same  to  Elias  K.  Moss  and  Louis  Kittlaus,  defendants  herein, 
on  the  eighteenth  of  April,  1898.  To  the  introduction  and 
admission  of  the  execution  and  the  advertLsement  of  sale  there- 
under, and  the  deeds  made  pursuant  thereto,  plaintiffs  objected 
on  the  groimd  that  they  were  not  parties  to  said  partition  suit, 
and  that  the  same  did  not  become  a  lis  pendens  until  plaintiffs 
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had  received  said  deed  of  trust;  and  on  the  further  ground 
that  the  said  ^execution,  and  the  sale  thereunder,  purported 
to  be  a  conveyance  of  the  interest  of  the  administrator  as  such 
in  the  partnership  estate,  and  for  that  reason  the  same  was 
void. 

On  Monday,  the  fifth  day  of  October,  1897,  between  the 
hours  of  ten  o'clock  a.  m.,  and  three  o'clock  p.  m.  the  said 
trustee,  Cyrus  Hall,  in  said  deed  of  trust,  dated  August  28, 
1896,  and  recorded  in  book  87,  at  page  483,  of  the  recorder's 
oflSce  of  St!  Louis  county,  on  the  first  of  September,  1896,  by 
virtue  of  the  power  in  him  vested,  sold  all  the  right,  title  and 
interest  of  Edward  H.  Ponath  in  and  to  an  undivided  one- 
third  of  the  property  described  in  the  petition,  and  at  said 
Bale  said  plaintiffs,  C.  J.  Becker  and  Edward  Gerber,  were  the 
highest  and  best  bidders  therefor,  and  pursuant  thereto  the 
said  trustee  made,  executed  and  delivered  to  them  a  deed  of 
said  property,  which  was  duly  recorded  in  the  recorder's  office 
of  St.  Louis  county  on  the  twenty-fifth  day  of  October,  1897. 

It  seems  that  C.  J.  Becker  did  not  know  of  the  partition 
suit  until  after  November,  1896.  The  testimony  of  plaintiff 
Becker  as  to  conversations  with  defendant  Ferdinand  Meyer, 
with  reference  to  the  partition  suit  being  filed,  is  as  follows : 
.  "Q.  Do  you  remember  having  a  conversation  with  Fer- 
dinand Meyer  with  reference  to  this  property,  some  property, 
prior  to  the  first  of  September,  or  about  the  first  of  September  t 
A.  He  may  have  spoken  to  me  about  the  North  and  South 
road  property. 

"Q.  Didn't  he  tell  you  he  had  instituted  a  suit  for  par- 
tition about  that  time?  A.  No,  sir;  I  had  not  seen  Mr. 
Meyer  for  a  month  prior  to — probably  a  month  and  a  half 
before  that. 

"Q.  What  conversation  did  you  have  with  him  about  the 
first  of  September  ?  A.  I  don't  think  I  ever  spoke  to  him 
about  the  first  of  September. 

^^Q.     Do  you  remember  that  t     A.     I  am  positive. 
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"Q.  Didn^t  he  tell  you  he  was  suing  Ponath  about  that 
property  ?     A.     No,  sir ;  positively  he  did  not  until  this  day." 

Ferdinand  Meyer  testified  as  follows: 

'^Mr.  Becker  and  I,  on  several  occasions,  went  away  from 
the  office  by  ourselves,  and  we,  on  several  occasions,  drifted 
into  the  troubles  that  we  got  in,  at  least  I  mentioned  what 
caused  me  to  come  there  so  often,  and  I  noticed  he  also  had 
grievances — he  could  not  get  straightened  out ;  and  I  told  him 
exactly  my  mission,  what  I  was  there  for  and  why,  and  what 
I  calculated  to  do  if  things  were  not  squared  up ;  and  on  about 
the  twentieth  of  August,  1896,  I  remember  going  with,  espec- 
ially with  Mr.  Becker,  and  we  walked  together  as  far  as  a 
Broadway  cafe,  up  on  Fifth  and  Chestnut,  Pine  and  Broad- 
way, and  we  went  in  there  and  had  a  glass  of  beer,  or  a  glass 
of  wine,  I  don't  know  which.  I  then  told  him  I  had  entered 
suit  for  partition. 

"Q.  Of  what  ?  A.  Partition  of  the  land  on  the  North 
and  South  road. 

"Q.  How  long  was  that  after  the  suit  had  been  brought  ? 
A.     It  was  about — a  day  or  two;  not  any  longer. 

"Q.  What  did  he  say  to  that?  A.  He  made  no  re- 
mark." 

On  his  cross-examination  the  following  occurred. 

"Q.  Did  you  make  any  note  of  the  time  you  had  this  con- 
versation with  Becker?    A.     No. 

"Q.  Did  you  set  it  down  in  any  book  or  memorandum  ? 
A.     No,  sir.     .     .     . 

"Q.  Did  he  say  that  Ponath  agreed  to  give  him  security. 
A.     No,  sir. 

"Q.  Mr.  Meyer,  what  makes  you  knor;;^  so  positively 
that  this  conversation  with  Mr.  Becker  was  on  the  twentieth 
day  of  August  ?  A.  I  didn't  say  it  was  on  the  twentieth  of 
August.  I  said  it  was  the  day  following  that  we  filed  suit, 
and  T  think  the  suit  was  filed  on  the  twentieth. 

"Q.     And  it  was  the  day  following?     A.     Yes,  sir. 
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''Q,  Aiid  that  h  tlie  way  jou  happen  to  remember  that  ? 
A.     Yes, 

*'Q.  WHion  you  told  Mr.  Becker  that  you  had  brought 
the  partition  suit,  hud  yuii  gone  into  the  details  of  your  trans- 
aetiona  with  ilr.  Becker  ?     A.     No,  sir. 

^'Q.  Acqnaiutcd  Jfr,  Becker  with  all  the  details  of  your 
transaction?     A,     No,  i?ir 

**Q.  Simply  told  him  that  you  had  brought  the  partition 
siiitf  A,  Ye:^^  fiir;  for  this  land  on  the  North  and  South 
road, 

^*'Q.  Did  you  dcscrilie  it  to  him?  A.  He  apparently 
knew  it.     .     .     > 

"'Q.  Now,  JOU  are  sure  that  you  told  Mr.  Becker  that 
you  had  brought  suit  the  fir^t  or  second  day  after  you  had 
done  so?     A.     YeSj  bit, 

"Q.  And  yet  you  made  no  data  or  memorandum  to  that 
effect  ?     A.     I  did  not. 

*'Q.  And  have  never  thought  of  it  until  this  time — until 
thiE  suit  wa.?  filed  ?     A.     I  thought  of  it  ever  since. 

"Q.  You  have  been  refreshing  your  memory  on  it  ever 
since?     A.     T  consiilered  ovnr  it  a  great  many  times." 

Plaintiffs  offered  the  following  declarations  of  law. 

**The  court  doelares  the  law  to  be  that  if  it  finds  from 
the  evirlencG  that  on  or  about  the  twenty-eighth  day  of  June, 
1892,  the  defendant,  Louis  Stroeher,  became  seized  and  pos- 
sessed of  a  two-thirds^  infere.^t  in  trust  of  the  prpperty  de- 
^ribed  in  the  petition,  for  the  use  and  benefit  of  the  partner- 
ehip  eompo^^f'd  of  E.  H.  Ponatli  and  Aug.  Brueggmann,  known 
as  Ponath  &  Brucopnaon,  and  (hat  said  trust  was  manifested 
and  proved  by  a  writing  gigned  by  said  Louis  Stroeher;  and 
further  finds^  that  on  or  prior  to  the  first  day  of  September, 
180fi,  E,  rr.  Ponnlli  made,  f-xecuted  and  delivered  to  plain- 
tiffs herein,  or  some  one  for  them,  a  conveyance  in  trust  to 
Cyrus  nail  of  nil  his  righf,  title  and  interest  in  and  to  an 
undivided  one-tliird  interest  in  the  property  described  in  the 
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petition,  for  the  purpose  of  securing  to  plaintiffs,  or  some  one 
for  them,  the  payment  of  his  certain  promissory  notes  of  even 
date  with  said  deed  of  trust,  one  for  $5,000  and  two  semi- 
annual interest  notes,  which  plaintiffs  had  received  for  value, 
and  that  said  deed  of  trust  was  recorded  in  the  recorder's  office 
of  the  county  of  St.  Louis,  on  September  1,  1896 ;  and  further 
finds  and  believes  from  the  evidence  that  at  the  date  of  receiv- 
ing said  notes  and  deed  of  trust  the  plaintiffs  herein  had  no 
notice  that  the  said  interest  in  said  property  described  in  the 
petition  was  partnership  property  or  that  the  same  would  be 
required  to  answer  in  the  payment  of  partnership  obligations ; 
and  further  finds  and  believes  from  the  evidence  that  on  or 
about,  to-wit,  the  twenty-fifth  day  of  October,  1897,  the  said 
Cyrus  Hall,  trustee  under  said  deed  of  trust,  acting  under  the 
power  given  him  in  said  deed  of  trust,  after  due  notice  of  such 
sale  by  advertisement  in  accordance  with  the  provisions  thereof, 
sold  to  the  plaintiffs  all  of  the  right,  title  and  interest  belong- 
ing to  said  Ponath  in  and  to  the  property  described  in  plain- 
tiff's petition ;  and  further  believe  and  find  from  the  evidence 
that  the  service  of  summons  in  said  partition  suit  of  Patrick 
O'Connell  et  al.  v.  E.  H.  Ponath  et  al.  was  not  made  upon 
E.  H.  Ponath  until  the  second  day  of  September  1896,  then 
the  verdict  and  finding  must  be  for  the  plaintiffs. 

"The  court  declares  the  law  to  be  that  if  it  finds  from  the 
evidence  in  this  case  that  on  or  about  the  twenty-eighth  day  of 
June,  1892,  the  defendant,  Louis  Stroeher,  became  seized 
and  possessed,  in  trust,  of  the  property  described  in  the  peti- 
tion, for  the  use  and  benefits  of  E.  H.  Ponath,  Aug.  Bruegg- 
mann,  and  Ferdinand  Meyer,  as  tenants  in  common,  for  each 
an  undivided  one-third  interest  therein,  and  that  said  trust 
was  manifested  and  approved  by  a  writing  signed  by  said 
Louis  Stroeher ;  and  further  find  that  on  or  prior  to  the  first 
day  of  September,  1896,  said  E.  H.  Ponath,  made,  executed 
and  delivered  to  plaintiffs  herein  or  someone  for  them,  a  con- 
veyance in  trust  to  Cyrus  Hall  of  all  of  his  right,  title  and 
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interest  in  and  to  the  undivided  one-third  of  the  property 
described  in  the  petition,  for  the  purpose  of  securing  to  plain- 
tiffs herein  the  payment  of  hia  certain  promissory  notes  of 
even  date  with  said  deed  of  trust,  for  $5,000  and  semiannual 
interest  notes,  which  plaintiff  held  for  value  on  that  date,  and 
that  said  deed  of  trust  was  duly  recorded  in  the  recorder's 
office  of  St.  Louis  county  on,  to-wit,  September  1,  1896 ;  and 
further  find  and  believe  from  the  evidence  that  thereafter,  and 
en  or  about  the  twenty-fifth  day  of  October,  1897,  the  said 
Cyrus  Hall,  acting  under  the  power  given  to  him  in  said  deed 
of  trust,  after  due  notice  of  such  sale  by  advertisement^  in  ac- 
cordance with  the  provisions  of  said  deed  of  trust,  sold  to  the 
plaintiffs  all  of  the  right,  title  and  interest  belonging  to  said 
Ponath,  in  and  to  the  property  described  in  plaintiff's  petition; 
and  further  believe  and  find  from  the  evidence  that  service  of 
summons  in  the  partition  suit  of  Patrick  O'Connell  et  aL  v. 
E.  H.  Ponath  et  aL,  was  not  made  upon  E.  H.  Ponath  until 
tlie  second  day  of  September,  1896;  then  the  verdict  must  be 
for  tbe  plaintiffs  in  this  case/' 

Which  declarations  the  court  refused,  to  which  refusal 
the  plaintiffs,  by  their  counsel,  then  and  thei^  duly  excepted 
at  the  time. 

It  is  well  settled  in  this  State  that  the  beneficiary  and 
trustee  in  a  deed  of  trust  executed  upon  land  the  subject  of 
partition,  prior  to  the  institution  of  a  suit  for  that  purpose, 
are  proper  parties  to  such  suit  (Eeinhardt  v.  Wendeck,  40 
Mo.  577 ;  Dameron  v.  Jameson,  71  Mo.  97 ;  Yates  v.  John- 
son, 87  Mo.  213;  Harbison  v.  Sanford,  90  Mo.  477;  Estes 
V.  Nell,  108  Mo.  172;  Hiles  v.  Rule,  121  Mo.  248;  Lilly 
V.  Menke,  126  Mo.  190),  but  no  such  rule  prevails  with  re- 
spect to  a  beneficiary  or  trustee,  in  a  mortgage  or  deed  of  trust 
executed  after  a  partition  suit  has  been  instituted. 

The  suit  in  partition  in  question  in  this  case  was  begun 
on  the  twenty-seventh  day  of  August,  1896,  when  the  petition 
was  filed  and  process  issued  thereon  (sec.  2013,  R  S.  1889 ; 
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Kansas  City  Press  Brick  Co.  v.  Barker,  60  Mo.  App.  60; 
Watkins  v.  Railroad,  53  Mo.  App.  659),  and,  in  so  far  as  the 
defendant  Ponath  therein  named  and  all  who  claim  under 
him,  including  the  plaintiffs  in  that  suit,  are  concerned,  the 
judgment  therein  rendered  is  binding  upon  them,  and  all 
persons  claiming  under  them.  [Sec.  7160,  E.  S.  1889;  Hart 
V.  Steedman,  98  Mo.  452;  Holladay  v.  Langford,  87  Mo. 
677.] 

The  mortgage  under  which  plaintiffs  claim  was  execu.ted 
and  recorded  on  the  first  day  of  September,  1896,  at  which 
time  the  partition  suit  was  pending  and  to  which  Ponath  their 
grantor  was  a  party,  and  if  plaintiffs  had  desired  to  become 
parties  to  said  suit  it  was  their  privilege  under  the  statute 
to  have  themselves  so  made,  but  having  failed  to  do  so^  they 
are  in  no  position  to  complain.  This  was  the  course  pursued 
by  Louis  Gloeckner,  who  claimed  to  have  bought  Ponath's 
interest  in  the  property  at  sheriff's  sale  under  execution. 

The  statute  provides  that  a  sale  in  partition,  "shall  be 
a  bar  against  all  persons  interested  in  such  premises  who  shall 
have  been  parties  to  the  proceedings,  and  against  all  persons 
claiming  from  such  parties,  or  either  of  them"  (R.  S.  1889, 
sec  7169)  and  as  plaintiffs  claim  under  Ponath  who  was  a 
party  to  the  partition  suit,  they  are  conclusively  bound  by  the 
judgment  therein.  [Holladay  v.  Langford,  87  Mo.  577; 
Hart  V.  Steedman,  98  Mo.  452.] 

As  plaintiffs  failed  to  set  up  their  rights  in  the  partition 
suit  they  are  now  precluded  from  asserting  or  setting  up  any 
interest  or  claim  adverse  to  the  interests  of  any  and  all  per- 
sons claiming  under  the  judgment  in  that  suit. 

With  respect  to  the  quitclaim  deed  of  Myers'  interest  from 
Stroeher  et  al.  to  O'Connell,  it  is  claimed  by  defendants  that 
the  recitals  therein  contained  did  not  of  themselves  operate  to 
divest  the  legal  title  to  any  of  the  remaining  property  out  of 
Stroeher,  and  to  vest  the  legal  title  to  any  portion  thereof  in 
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Ponatli,  80  as  to  place  him  in  the  chain  of  title  and  enable  him 
to  Gxecaitc  a  legal  conveyance  the  record  of  which  imparted  con- 
structive notice  to  the  plaintiffs  in  the  partition  suit;  that 
%^'lule  the  recitals  therein  were  "sufficient  proof  in  writing  of 
the  trust/^  that  proposition  only  makes  the  recitals  evidence 
in  a  proceeding  to  prove  and  enforce  the  trust  against  the 
trustee  and  those  having  notice  of  the  equities,  and  does  not 
niake  the  recitals  of  themselves  operate  to  divest  the  legal 
iitle  out  of  Stroeher  and  vest  it  in  Ponath ;  that  the  legal  title 
(to  the  110 divided  interest  not  quitclaimed  to  O'Connell)  was 
not  conveyed  by  or  divested  out  of  Stroeher  and  vested  in 
PonatL 

Therp  are  no  operative  words  of  conveyance  in  the  dec- 
laration of  trust  to  pass  the  legal  title  to  any  interest  in  the 
property  to  Ponath,  which  were  absolutely  necessary  to  pass 
legal  title^  for  there  must  be  words  used  showing  an  intention 
to  grant  nu  estate  in  order  to  pass  title  (McKinney  v.  Settles, 
31  Mo*  541 J  Lane  v.  Ewing,  31  Mo.  86),  in  the  absence  of 
which  no  legal  title  will  -pass,  and  being  not  within  the  -chain 
of  title  the  instrument  was  insufficient  to  impart  notice  to  a 
purchaser.  Ko  deed  of  conveyance,  or  instrument  of  writing 
of  any  kind,  not  within  the  line  of  the  chain  of  title,  will 
impart  notice  to  a  purchaser.  [Tydings  v.  Pitcher,  82  Mo. 
879,]  A  purchaser  is  not  to  be  charged  with  constructive 
notiee  of  a  deed  simply  because  the  declaration  of  tru^t  is  upon 
record,  but  in  order  that  he  may  be  charged  with  such  notice 
it  mnst  be  within  the  line  of  the  chain  of  title. 

Therr?  was  no  evidence  that  the  plaintiffs  in  the  partition 
suit  had  actual  notice  of  the  deed  of  trust  by  Ponath  before  the 
service  of  the  summons  on  him  in  that  suit.  The  judgment 
in  that  «nit,  which  became  final  on  the  confirmation  of  the 
report  of  the  commissioners,  fixed  the  rights  of  the  parties 
thereto,  and  is  binding  upon  them  and  all  persons  claiming 
by,  throTigli  or  under  them. 

The  possession  of  the  defendants  of  the  property  in  ques- 
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tion  is  not  joint,  but  is  held  in  separate  and  distinct  lots  by 
the  respective  defendants.  They  were  therefore  improperly 
joiBed  as  defendants  in  this  action. 

Plaintiffs  could  only  have  recovered  upon  showing  a  legal 
title  to  all  or  some  part  of  the  land  sued  for,  and  having  failed 
to  do  so,  the  judgment  must  be  affirmed.  It  is  so  ordered. 
All  concur. 


WILSON,  Appellant,  y.  ST.  LOUIS  AND  SAN  FRAN- 
CISCO EAILEOAD  COMPANY. 

Division  Two,  February  25,  1902. 

Appeal:  bill  op  exceptions:  authentication:  filing.  A  bill  of  ex- 
ceptions which  has  not  been  authenticated  by  being  filed  can  not 
be  considered. 

Appeal  from  St  Louis  City  Circuit  Court. — Eon.  Selden  P. 
Spencer,  Judge. 

Apfibmed. 

Jos.  P.  Kerr  for  appellant 

L.  F.  Parker  and  John  T.  Woodruff  for  respondent. 

If  the  bill  of  exceptions  is  filed  in  term  time,  the  filing 
must  be  evidenced  by  a  record  entry  of  the  court  showing  the 
filing — ^if  filed  in  vacation  pursuant  to  an  order  of  court  grant- 
ing leave  to  file  it  in  vacation,  "there  must  be  some  certificate 
on  the  bill  itself,  signed  by  the  clerk,  indicating  the  fact  and 
date  of  filing,  or  some  entry  made  by  the  clerk  in  the  records 
of  the  court  to  that  effect.''  Lafollette  v.  Thompson,  83  Mo. 
199;  Williams  v.  Williams,  26  Mo.  App.  408 ;  State  v.  Eolley, 
135  Mo.  677. 
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SHERWOOD,  P.  J. — ^Action  for  damages  for  personal 
injuries;  trial  had  and  verdict  for  defendant,  and  plaintiff 
appeals. 

This  cause  has  been  fully  briefed,  but  counsel  for  defend- 
ant, in  addition  to  briefing  the  cause  on  the  merits,  call  atten- 
tion to  the  fact  that  what  is  termed  the  bill  of  exceptions,  has 
never  been  authenticated  by  being  filed. 

An  examination  of  the  transcript  shows  this  objection  to 
be  well  taken.  The  biU  is  signed  by  the  judge  at  chambers^ 
during  the  June  term,  and  contains  an  order  to  the  clerk  to  file 
it,  but  no  filing  of  the  bill,  as  shown  by  the  record,  has  occurred. 

In  Lafollette  v.  Thompson,  83  Mo.  199,  this  court  said : 
"The  record  discloses  an  order  and  consent  of  parties  that  a 
bill  of  exceptions  may  be  filed  after  adjournment  of  the  term. 
There  is  nothing  of  record,  or  on  what  purports  to  be  a  biU  of 
exceptions,  to  indicate  it  was  ever  filed  at  alL  There  must  be 
an  entry  of  record  to  make  a  bill  of  exceptions  a  part  of  the 
record.  This  is  indispensable  in  term  time.  When  leave  is 
granted,  with  consent  of  parties,  to  file  a  bill  in  vacation, 
there  must  be  some  certificate  on  the  bill  itself,  signed  by  the 
clerk,  indicating  the  fact  and  date  of  filing,  or  some  entry  made 
by  the  clerk  in  the  records  of  the  court  to  that  effect." 

This  rule  has  been  followed  many  times.  [State  v. 
RoUey,  135  Mo.  677 ;  Williams  v.  Williams,  26  Mo.  App.  408 ; 
and  other  cases.]  To  like  effect  are  Fulkerson  v.  Houts,  55 
Mo.  301 ;  Pope  v.  Thomson,  66  Mo.  661 ;  Johnson  v.  Hodges, 
65  Mo.  589;  Carter  v.  Prior,  78  Mo,  222;  Dinwiddle  v. 
Jacobs,  82  Mo.  195 ;  Ricketts  v.  Hart,  150  Mo.  64 ;  Eoush  v. 
Cunningham,  163  Mo.  173. 

Finding  no  error  in  the  record  proper,  judgment  affirmed. 
All  concur. 
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JOHNSON,  Appellant,  v.  STEBBINS-THOMPSOH 
EEALTY  COMPANY  et  al. 

Division  Two,  February  25,  1902. 

1.  Voluntary  Conveyance:  void  as  to  cbeditobs.  A  conveyance  of 
real  estate  to  a  stockholder  by  a  company,  if  without  consideration,  is 
voluntary,  and  void   as  to  its  creditors. 

2.  Judgment:  fraud:  bubden.  Where  a  judgment  is  attacked  as  hav- 
ing been  obtained  through  fraud  and  deceit  the  burden  is  on  the 
assailing  party  to  show,  by  a  preponderance  of  the  evidence,  that 
fraud  was  practiced  in  the  very  act  of  obtaining  the  judgment,  and 
in  such  proceeding  every  presumption  is  to  be  indulged  in  favor  of 
its  integrity. 


:  COLLATEBAL  ATTACK.  A  judgment  obtained  in  a  court  hav- 
ing jurisdiction  of  the  parties  and  the  subject-matter  in  controversy, 
is  conclusive  between  the  parties  and  their  privies,  and  it  is  not 
permitted  to  any  of  them  to  subsequently  go  behind  it  for  the  pur- 
pose of  showing  a  state  of  facts  which  might  have  been  a  defense 
to  the  action  in  which  the  judgment  was  rendered. 


:  :  NEGLECT  OF  ATTORNEYS:  SETTING  ASIDE  SALE  UNDER 

BXEOUTiON.  Where  the  plaintiff,  by  promises  of  continuances  made 
to  the  attorney  of  a  corporation,  and  during  his  absence  and  by 
fraudulently  taking  advantage  of  his  absence,  and  of  the  absence  of 
his  own  regular  attorney,  obtains  judgment  against  the  company  by 
default,  which  is  not  subsequently  directly  attacked  as  being  fraudu- 
lent, but  plaintiff  sues  out  execution  and  levies  on  land  which  said 
company  has  voluntarily  conveyed  to  a  stockholder,  and  buys  the 
same,  and  then  brings  suit  to  set  such  deed  aside,  the  grantee  can 
not  show,  as  a  defense  to  such  equitable  proceeding,  the  circumstances 
under  which  the  judgment  through  which  plaintiff  claims  title,  was 
obtained,  nor  the  neglect  of  the  company's  attorney  thereat,  nor 
the  false  promises  made  by  plaintiff  or  his  attorney  as  to  contin- 
uances, etc.,  nor  that  that  judgment  was  founded  on  a  note  which 
plaintiff  had  stolen. 
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Appeal  from  St  Louis  County  Circuit  Court. — Hon.  R. 
Hirzel,  Judge. 

Revekseb  akd  remanded. 

W.  B.  Homer  for  appellant 

(1)  The  deed  from  J.  M.  Thompson  was  fraudulent  and 
void  and  should  be  set  aside,  (a)  It  was  void  because  it  was 
without  consideration  and  voluntary,  (b)  It  was  fraudulent 
and  void  because  it  was  made  for  the  purpose  of  defrauding  the 
creditors  of  said  corporation  and  especially  plaintiff.  State 
to  use  V.  O'Neil,  161  Mo.  88 ;  State  ex  rel.  v.  Hope,  102  Ma 
410 ;  National  Tube  Works  Co.  v.  Machine  Co.,  118  Mo.  365 ; 
Woodson  V.  Carson,  135  Mo.  521 ;  Imhoff  v.  McArthur,  146 
Mo.  378;  State  ex  rel.  v.  Hardware  Co.,  147  Mo.  374;  Schu- 
feldt  V.  Smith,  131  Mo.  290.  (c)  The  deed  was  void  and  in- 
valid because  it  was  not  executed  by  authority  of  the  corpora- 
tion: first,  because  there  was  no  notice  given  of  the  special 
meeting ;  second,  because  there  was  not  a  proper  quorum  pres- 
ent and  no  legal  vote  for  the  making  of  the  deed;  third,  the 
president  could  not  convey  the  property  to  himself.  Foster 
v.  Planing  Mill  Co.,  92  Mo.  79 ;  Hill  v.  Coal  &  Min.  Co.,  119 
Mo.  9,  23 ;  Calumet  Paper  Co.  v.  Printing  Co.,  144  Mo.  331 ; 
Remers  v.  Seky,  70  Mo.  App.  364;  Jones  v.  Williams,  139 
Mo.  76;  Butts  v.  Wood,  37  K  T,  317;  Funsten  v.  Commis- 
sion Co.,  67  Mo.  App.  563 ;  Davis  Mill  Co.  v.  Bennett,  39  Mo. 
App.  460 ;  Ward  v.  Davidson,  89  Mo.  454 ;  Van  Hood  v.  Mfg. 
Co.,  5  K  J.  Eq.  168 ;  Ice  Co.  v.  Reed,  2  How.  Pr.  253 ;  Rail- 
road V.  Adams,  87  Tex.  125;  Copeland  v  Bacon,  54  Hun 
237;  Jones  v.  Morrison,  31  Minn.  140;  Wright  v.  Bank,  52 
K  J.  Eq.  392;  7  Thompson  on  Corporations,  sec.  8478;  8 
Thompson  on  Corporations,  sec.  3929 ;  McKeag  v.  Collins,  87 
Mo.  164;  Hall  v.  Bank,  145  Mo.  427;  Miner  v.  Ice  Co.,  93 
Mick  110.   (2)  Equity  will  not  set  aside  a  judgment  except  for 
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fraud  practiced  in  the  very  act  of  obtaining  the  judgment,  and 
then  only  in  cases  free  from  negligence  on  the  part  of  the 
party  against  whom  judgment  was  taken.  Lewis  v.  Williams, 
64  Mo.  200;  Nichols  v.  Stevens,  123  Mo.  116;  McClanahan 
V.  West,  100  Mo.  320 ;  Moody  v,  Peyton,  135  Mo.  482 ;  Ham- 
ilton V.  McLean,  139  Mo.  678 ;  Murphy  v.  DeFrance,  101  Mo. 
157;  Hotel  Co.  v.  Parker,  58  Mo.  329;  Neun  v.  Building  & 
Loan  Assn.,  149  Mo.  80;  Caldwell  v.  White,  77  Mo.  471; 
Fears  v.  Kiley,  148  Mo.  58 ;  Bates  v.  Hamilton,  144  Mo.  1 ; 
Oxley  V.  Stave  Co.,  121,  Mo.  630;  Donnell  v.  Wright,  147 
Mo.  648;  United  States  v.  Throckmorton,  98  U.  S.  (8  Otto) 
61;  Greene  v.  Greene,  2  Gray  (Mass.)  361;  Postlewaite  v. 
Ghiselin,  97  Mo.  420 ;  Corolus  v.  Xoch,  72  Mo.  646 ;  Keed  v. 
Hansall,  37  Mo.  202.  (3)  The  president  of  a  corporation, 
having  charge  of  the  litigation,  is  bound  by  a  judgment  ren- 
dered agaii^Bt  a  corporation,  and  the  same  is  conclusive  evi- 
dence against  him  of  the  debt,  and  he 'can  not  attack  it  imless 
he  can  show  that  the  judgment  against  the  corporation  was 
concocted  in  fraud,  and  that  the  fraud  was  practiced  in  the 
very  act  of  obtaining  the  judgment.  Nichols  v.  Stevens,  123 
Mo.  115 ;  Neun  v.  Building  &  Loan  Assn.,  supra ;  State  ex  rel. 
V.  St.  Louis,  145  Mo.  667;  Wood  v.  Ensel,  63  Mo.  193; 
Strong  V.  Ins.  Co.,  62  Mo.  295.  (4)  As  to  the  proposition 
that  the  judgnjent  was  procured  by  fraud,  the  burden  is  upon 
the  defendant  to  establish  such  contention.  Oxley  v.  Butler, 
121  Mo.  63 ;  Anthony  v.  Eice,  110  Mo.  228 ;  Ensor  v.  Smith, 
67  Mo.  App.  589.  (5)  The  court  erred  in  allowing  the 
pleadings,  verdict  and  mandate,  in  the  case  of  Johnson  v.  Sub- 
urban Eealty  Company,  to  be  introduced  in  evidence,  and  in 
permitting  witness  F.  C.  Thompson  to  testify  regarding  al- 
leged facts  relating  to  the  cause  of  action  upon  which  the 
judgment  was  founded.  Cases  cited  under  points  2  and  3. 
(6)  There  is  no  evidence  tending  to  show  that  the  plaintiff 
has  taken  any  steps  which  would  preclude  him  from  relief 
in  a  court  of  equity,  and  the  court  will  not  look  into  any  acts 
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wlijcti  relaljed  to  the  cause  of  action  upon  which  the  judgment 
was  fiiuudcd  to  discover  any  such  acts.  Conover  v.  Jeffrey, 
2G  X.  J,  Eq.  36 ;  Creath  v.  Sims,  5  How.  191 ;  Allen  v.  Berry, 
50  5fo.  90;  Berneker  v.  Miller,  44  Mo.  Ill;  Foster  v.  Win- 
che^tLr,  li2  Ala.  497;  Woodward  v.  Woodward,  41  N.  J.  Eq. 
225. 

Given  Ca/mpbell  for  respondents. 

(1)  It  is  a  maxim  of  equity  "grown  hoary  beneath  the 
reverond  respect  of  centuries,'^  that  he  who  challenges  the 
eottscieiice  of  the  chancellor  must  come  before  him  with  clean 
haiids.  In  the  case  at  bar  appellant's  hands,  when  held  up 
and  slinwn  to  the  court,  were  foul  with  fraud.  Cassidy  v. 
Met  calf.  1  Mo.  App.  693 ;  Conover  v.  Jeffry,  26  N.  J.  Eq. 
39;  Creath  v.  Sims,  5  How.  (TJ.  S.)  204;  Cassidy  v.  Connor, 
37  Iowa  300;  High  on  Injunctions,  sec.  205.  (2)  The 
lower  ermrt  should  have  granted  the  prayer  of  respondents  in 
tlieir  cross-bill,  to  set  aside  the  judgment  rendered  in  the  cir- 
cuit ccpiirt  of  the  city  of  St.  Louis  against  the  Stebbins-Thomp- 
son  Keiilty  Company,  as  the  same  was  fraudulently  obtained. 
High  on  Injunctions,  sec.  202;  Freeman  on  Judgments,  sec 
418;  Wait  on  Fraudulent  Conveyances  (3  Ed.),  sec.  270; 
Clark  V,  Anthony,  31  Ark.  546;  Railroad  v.  Kyle,  5  Bos.  587; 
Hinders  Lessee  v.  Longworth,  11  Wheat.  199;  Warner  v. 
Percy,  23  Vt.  155;  Freeman  on  Judgments,  sec.  335;  Bump 
on  Frjiudiilent  Conveyances,  sees.  587,  588;  Brueggmann  v. 
Tlnrv,  7  Minn.  337;  Inman  v.  Mead,  97  Mass.  310;  Jamison  v. 
Eapir,  lOr,  Mo.  240;  Troy  v.  Smith,  33  Ala.  471;  Ford, 
A-lnir..  V.  O'Donnell,  40  Mo.  App.  51.  (3)  There  is  no 
leical  foundation  for  the  tK)int  that  respondent  Thompson, 
Le(^aii«?e  he  was  president  of  the  Stebbins-Thompson  Realty 
Cumpnny,  was  in  privity  with  that  action  in  his  individual 
aiT;iirp  and  therefore  concluded  by  that  judgment.  State  ex 
rel.  V.  Branch,  134  Mo.  392.     (4)   The  record  in  the  case  of 
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Johnson  v.  Suburban  Eealty  Company  et  al.,  decided  by  the 
Court  of  Appeals  and  reported  in  62  Mo.  App.  156,  shows  that 
at  the  time  tl^e  action  was  brought  by  Johnson  in  this  case 
there  was  a  good  defense  to  it,  because  it  had  been  adjudicated 
in  that  court  that  Johnson  obtained  this  note  from  Lovell  W. 
Stebbins,  having  good  reason  to  believe  that  it  was  stolen,  and 
that  Stebbins  had  no  right  to  dispose  of  it,  and  that  the  maker 
of  said  note  and  the  indorser  had  been  discharged.  Wells, 
Bes  Adjudicata,  sec.  105;  Jackson  v.  Griswold,  4  Hill  (N. 
T.),  529;  Wells  on  Ees  Adjudicata,  sees.  140,  145;  Brown 
V.  Troy,  74  Mo.  App.  463;  High  on  Injunctions,  sees.  134, 
1377;  Chitty  on  Contracts,  p.  460;  Ames  v.  McCauley,  14 
Iowa  281.  (5)  Appellant  Johnson  was  not  a  creditor  of 
the  Stebbins-Thompson  Eealty  Company,  at  the  time  of  the 
transfer  by  said  realty  company  to  respondent  J.  M.  Thomp- 
son, because  it  is  res  adjudicata  that  the  indorsement  of  the 
Stebbins-Thompson  Eealty  Company  on  the  paper  of  the  Sub- 
urban Eealty  Company,  and  upon  which  Johnson  recovered 
judgment  against  the  Stebbins-Thompson  Eealty  Company, 
was  obtained  by  fraud,  and  conveyed  to  Johnson,  as  \ve  have 
above  shown,  no  title  to  the  note  which  a  court  of  equity  can 
recognize.  (6)  The  law  applicable  to  cases  of  this  kind  is 
perfectly  plain.  Schufelt  v.  Smith,  131  Mo.  290;  Milling 
Co.  V.  Burns,  152  Mo.  376 ;  Crothers  v.  Busch,  153  Mo.  612 ; 
Butler  V,  Land  &  Mining  Co.,  139  Mo.  467. 

BUEGESS,  J.— This  is  a  suit  in  equity  by  plaintiff,  a 
judgment  creditor  of  the  defendant  Stebbins-Thompson  Eealty 
Company,  a  corporation,  to  set  aside  a  deed  to  a  tract  of  land 
therein  described,  from  said  corporation  to  the  defendant  Jud- 
son  Thompson,  upon  the  groimds  that  it  was  a  voluntary  con- 
veyance and  a  fraud  upon  the  creditors  of  the  realty  company 
and  especially  the  plaintiff. 

The  petition  alleges  that  the  plaintiff  on  N'ovember  25, 
1896,  obtained  a  judgment  in  the  circuit  court  of  the  city 
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of  St.  Loiiis  against  tJie  Stcbbius-Thompson  Realty  Company, 
for  the  sum  of  $1^936.21  on  which  judgment  and  execution 
were  issued  and  returned  nulla  bona  February  1,  1897 ;  that 
at  the  time  said  execution  was  issued  and  returned,  the  realty 
company  was  the  owner  of  certain  parcels  and  lots  of  land  in 
said  St.  Luiiis  county,  in  the  petition  described;  that  on  Feb- 
ruary 20^  1897^  the  reahy  company,  with  the  intent  to  hinder, 
delay  and  defraud  its  creditors  and  especially  the  plaintiff, 
e4:)nTeyed  said  lands  to  defendant,  Judson  M.  Thompson,  for 
tlie  pretended  eoitslderation  of  $1,000,  and  that  the  said  J. 
M.  Thompson  thereupon  took  possession  of  said  property; 
that  in  fact  no  consideration  was  paid  and  the  deed  was  purely 
voluntary ;  that  the  said  J.  M,  Thompson  was  at  the  time  pres- 
ident of  the  realty  company,  and  as  such  conveyed  the  land 
to  himself  J  without  authority  from  the  board  of  directors;  that 
in  Marchj  1897,  an  alias  execution  was  issued  on  said  judg- 
ment of  die  plaintiff  to  the  sheriff  of  this  county  and  the  lands 
aforesaid  were  sold  at  public  sale  under  said  execution  and 
purchased  by  plaintiff  on  June  25,  1897,  and  on  September 
23,  1897,  the  said  J.  M.  Thompson  filed  his  affidavit,  stating 
that  the  realty  company  by  a  majority  vote  of  its  stockholders 
has  been  dissoked  as  a  corporation.  The  hill  asks  that  the 
conveyaDce  aforesaid  to  J.  IT,  Thompson  may  be  adjudged 
fraudulent  and  void  and  that  the  same  be  set  aside,  and  that 
defendant  may  l>e  enjoined  and  restrained  from  selling  and 
disposing  of  the  property. 

The  answer  of  Judson  M.  Thompson  and  Frank  C. 
Tliompson,  two  of  the  trustees  of  the  former  realty  company, 
seta  forth  that  said  realty  company  was  dissolved  in  Septem- 
ber, 1897,  and  then  admits  the  judgment  obtained  by  plain- 
tiff, and  tlie  conveyance  to  J.  If.  Thompson,  and  states  that 
the  latter  was  made  fir  a  full  and  valid  consideration;  that 
defendant,  J.  J[.  Thompsnn,  had  advanced  to  the  realty  com- 
pftnj  tlie  purchase  price  for  the  land,  and  that  at  the  time 
the  plaintiff  obtained  his  judgment,  the  realty  company  was 
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indebted  to  J',  M.  Thompson  for  the  purchase  prkje  of  the 
land,  and  said  realty  company  was  at  that  time  not  indebted 
to  any  other  person  except  J.  M.  Thompson,  and  he  and  his 
co-defendants,  Frank  C.  Thompson,  were  then  and  there  the 
owners  of  all  the  stock  in  said  realty  company,  and  the  plain- 
tiffs judgment  against  said  realty  company  was  obtained  by 
fraud  and  surprise,  and  there  was  no  obligation  or  honest  in- 
debtedness to  pay  the  same. 

Further  answering  and  by  way  of  cross-bill  defendants 
allege  in  detail  and  quite  elaborately  that  the  note  upon  which 
the  aforesaid  judgment  was  obtained  was  a  fraud  on  the  realty 
company  and  other  indorsers,  as  well  as  the  original  maker  of 
the  note ;  that  the  note  was  in  fact  stolen  by  defendant  Steb* 
bins,  and  wrongfully  and  without  authority  indorsed  by  him 
for  and  in  behalf  of  the  Stebbins-Thompson  Realty  Company, 
and  without  their  knowledge  or  consent;  that  when  plaintiff 
bought  this  note  he  knew  all  these  facts  and  did  not  pay  full 
consideration  for  it ;  that  suit  was  brought  on  this  very  note  by 
the  plaintiff  against  the  Suburban  Realty  Company,  the  orig- 
inal maker,  and  Parker  and  Thompson,  as  indorsers,  and  also 
against  the  Stebbins-Thompson  Realty  Company  as  indorsers, 
but  dismissed  as  to  the  latter  before  trial,  and  that  in  said 
suit  judgment  was  rendered  for  the  defendaijits  in  said  cause, 
upon  showing  these  facts  upon  the  trial  in  court,  and  the  same 
was  afterwards  affirmed  in  the  St.  Louis  Court  of  Appeals  on* 
the  fourth  day  of  May,  1895,  and  by  reason  of  said  trial  and 
judgment  the  Stebbins-Thompson  Realty  Company  was  com- 
pletely discharged  and  released  and  the  same  became  adjudi- 
cated as  to  said  realty  company. 

For  a  further  defense  these  defendants  allege  that  the 
plaintiff  obtained  the  aforesaid  judgment  against  the  Stebbins- 
Thompson  Realty  Company  by  deceit  and  false  and  fraudulent 
contrivances;  that  plaintiff's  attorney  by  cunning  and  false 
representations  deceived  the  attorney  for  the  defendants,  he 
also  being  then  and  there  the  attorney  for  the  realty  company 
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in  said  suit,  and  obtained  a  judgment  upon  said  note  during 
hia  abst'iiL't'  from  the  city  of  St.  I^ouis. 

Tlse  ill  legations  of  new  matter  are  generally  denied  by  the 
plaintiff  in  his  replication  herein  filed. 

Alilirniirh  the  defendant  Stebbins  entered  his  voluntary 
appenriuice  he  did  not  answer.  Judson  M.  and  Frank  C. 
Tliompsun,  answered  jointly,  and  Judson  M.  Thompson  also 
filed  a  separate  answer.  Judson  M.  Thompson,  and  Frank 
C.  ThoDipson  his  son,  and  Stebbins,  composed  the  board  of 
directors. 

Tlic  trifll  resulted  in  judgment  for  defendants,  from 
which  jiliiintiff  appeals. 

The  salient  facts  are  about  as  follows:  On  November 
25,  ISTN^^  in  the  circuit  court  of  the  city  of  St.  Louis,  judg- 
iiiQui  was  n  ndered  in  favor  of  plaintiff,  and  against  defend- 
ant StrMiiiis-Thompson  Realty  Company,  for  the  sum  of 
$l,r>o6.20,  and  execution  was  issued  out  of  the  circuit  court 
of  the  city  of  St.  Louis,  and  directed  to  the  sheriff  of  the 
oity  of  St.  Louis,  which  was  returned  "no  property  found.'' 
At  tile  dato  of  said  judgment  Stebbins-Thompson  Realty  Corn- 
pan  v  was  the  owner  of  certain  property  situated  in  the  county 
of  8t.  Lnnis,  and  on  February  20,  1897,  this  company  caused 
a  deed  to  be  recorded  purporting  to  convey  said  real  estate 
from  said  corporation  to  Judson  M.  Thompson,  president  of 
tlie  cnrpo ration,  the  deed  being  executed  by  Thompson  as 
pre?) il cut.  On  February  20,  a  record  of  a  meeting  was  en- 
teral in  the  minute  book  of  the  corporation,  which  is  spoken 
of  a?  n  ppeeial  meeting  of  the  directors,  at  which  were  present 
Juds<^ir  liL  Thompson  and  F.  C.  Thompson,  and  the  deed  was 
authorize']  Iw  Judson  M.  and  F.  C.  Thompson.  The  third 
tnenibi  r  nf  the  board  of  directors  was  not  present  nor  was  he 
notified. 

On  ifarch  18,  1897,  execution  was  issued  out  of  the  cir- 
cuit court  »>f  the  city  of  St.  Louis  upon  said  judgment,  di- 
rected to  the  sheriff  of  the  county  of  St.  Louis,  under  which 
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execution  the  property  was  sold  and  purchased  by  the  plain- 
tiff. On  September  23,  1897,  Judson  M.  Thompson,  de- 
fendant, made  an  affidavit  that  said  corporation  was  dissolved 
by  a  majority  vote  of  its  stockholders,  which  was  filed  with 
the  Secretary  of  State. 

At  the  time  of  signing  the  note  upon  which  the  judgment 
was  rendered  under  which  the  land  in  question  was  sold,  there 
was  another  company,  called  the  Suburban  Realty  Company, 
of  which  the  defendant  F.  C.  Thompson  was  secretary,  Lovell 
W.  Stebbins,  treasurer,  and  George  T.  Parker,  president  This 
company,  on  April  17, 1893,  made  its  note  for  $1,625,  payable 
ninety  days  after  its  date  to  the  order  of  Stebbins  as  treas- 
urer, which  was  indorsed  by  Parker  and  E.  C.  Thompson  con- 
ditionally, and  by  Stebbins  individually.     The  note  was  never 
delivered  by  the  Suburban  Eealty  Company  to  any  other  per- 
son, and  while  it  remained  in  the  possession  of  Stebbins  as 
the  treasurer  of  the  company  he  wrote  the  name  of  the  Steb- 
bins-Thompson  Eealty  Company  on  the  back  of  the  note  and 
sold  it  to  the  plaintiff  James  B.  Johnson,  who  had  full  knowl- 
edge of  the  fact  that  it  was  the  property  of  the  defendant 
company,  and  that  Stebbins  had  no  authority  to  sell  the  same. 
The  company  never  realized  anything  from  the  purchase 
of  this  note.     Johnson  gave  to  Stebbins  $250  and  paid  him 
the  residue,  less  $112,  on  April  29,  1893.     The  $112  deducted 
consisted  of  the  amount  of  a  judgment  against  Stebbins  which 
Johnson  held,  and  it  was  settled  by  this  transaction. 

The  note  not  being  paid  at  maturity,  plaintiff  brought 
suit  in  the  circuit  court  of  the  city  of  St.  Louis  against  the 
Surburban  Eealty  Company,  George  T.  Parker,  Frank  C. 
Thompson,  Lovell  W.  Stebbins,  and  Stebbins-Thompson  Eealty 
Company.  A  defense  was  made  to  this  suit  to  the  effect  that 
the  note  was  never  delivered,  and  that  while  in  the  custody 
of  the  company  and  being  held  in  escrow  it  was  stolen  by 
Lovell  W.  Stebbins,  and  without  the  knowledge  of  defendants, 
ot  any  authority,  sold  to  the  plaintiff,  who  had  notice  of  the 
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eireimisUnces.  Before  the  trial  of  the  case  it  was  dismissed  as 
to  the  Stebbins-Thompson  Realty  Company.  The  ease  went 
to  trial  and  a  judgment  was  rendered  in  favor  of  the  defend- 
ants, the  Surburban  Eealty  Company,  the  maker  of  the  note, 
George  T,  Parker,  and  Frank  C.  Thompson. 

Subsequently  this  suit  was  instituted  by  said  James  B. 
Jolni.=nii  on  the  same  note  in  the  circuit  court  of  the  city  of 
St,  Louis  against  the  Stebbins-Thompson  Eealty  Company. 

As  to  what  passed  during  the  pendency  of  this  suit  there 
is  ail  absolute  conflict  between  the  testimony  of  Mr.  W.  B. 
Homer  and  Mr.  John  M.  Glover,  Mr.  Glover  insisting  that 
he  wti3  informed  by  Mr.  Homer  that  the  suit  would  not  be 
prosecuted  to  a  judgment,  and  that,  therefore,  he  filed  a  gen- 
eral denial.  After  two  continuances  it  seems  that  the  case 
was  caHcd  for  trial  during  Mr.  Glover's  absence  from  the 
eity,  and  the  matter  was  taken  up  by  Mr.  Johnson  himself, 
in  tlte  absence  of  Mr.  Homer,  and  the  court  rendered  a  judg- 
ment without  the  presence  of  counsel  for  the  defendant 

With  respect  to  the  consideration  for  the  conveyance  of 
tho  lot  in  question  by  the  Stebbins-Thompson  Eealty  Com- 
pany tn  Judson  M.  Thompson,  it  appears  that  Thompson 
cl slimed  that  long  before  the  date  of  plaintiff's  judgment  he 
ndvjHM'ed  to  that  corporation  the  money  with  which  the  prop- 
erty w^^  purchased,  and  thereafter  F.  C.  Thompson  presented 
th<-  full  owing  resolution:  'Whereas,  this  corporation  is  in- 
dt^btod  lo  J.  M.  Thompson  for  the  value  of  the  purchase  price 
fnr  pri  much  of  the  property  known  as  the  Chandler  tract  at 
0]o[n];i]r  ns  belongs  to  this  company;  Eesolved,  that  the  pres- 
jfl(  lit  be  directed  to  convey  the  same  to  him  in  extinguishment 
of  t]v9.  enrapany's  obligation." 

Tn  pursuance  of  this  resolution  J.  M.  Thompson,  as  pres- 
ident mF  said  company,  executed  to  himself  a  deed  to  the  prop- 
erty in  which  the  consideration  is  recited  to  be  one  thousand 
dnlLnr*=.  while  the  evidence  showed  that  the  company  was  not 
Intlf^bti'd  in  any  amount  for  said  tract.     Stebbins  testified  thtit 
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at  the  time  of  his  resignation  as  treasurer  of  the  Stebbins- 
Thompson  Realty  Company  it  owed  nothing  to  J.  M.  Thomp- 
son, but  that  Thompson  was  indebted  to  the  company  in  the 
simi  of  five  hundred  dollars,  on  a  note  given  for  shares  of 
capital  stock  in  the  company. 

F.  C.  Thompson,  son  of  J.  M.  Thompson,  who  was  the 
secretary  of  the  company,  testified,  in  answer  to  a  question 
as  to  whether  the  corporation  owed  his  father  any  money  at 
the  time  of  the  conveyance,  that  it  owed  his  father  at  that 
time  about  $1,130.  On  cross-examination  he  testified  that 
the  company  never  owned  any  property  except  this  Telsa  Place 
property.  He  in  no  way  contradicts  the  statement  of  Stebbins 
r^arding  the  acquisition  or  disposal  of  the  property ;  that  he 
was  able  to  produce  the  cashbook  of  the  company  but  could 
not  find  the  ledger  or  any  other  book  of  the  company.  Said 
they  were  lost.  On  redirect  examination  he  testified  "the 
total  credits  of  the  cashbook  footed  $353.34;  the  interest,  I 
figured  up,  which  run  for  a  period  of  over  three  years,  amoilnt- 
ing  to  $28.91 ;  then  in  addition  to  that  we  credited  him  with 
$616.20,  paid  by  him  for  the  account  of  Stebbins-Thompson 
Realty  Company."  He  further  testified  on  cross-examina- 
tion: 

"The  Court:  Q.  Your  father  paid  $616  for  what? 
A.     For  the  release  of  his  Telsa  property. 

"Q.  Why  haven't  you  it  entered  on  that  book  ?  A.  The 
company  didn't  have  the  money  and  father — 

"Q.  At  that  time  you' had  his  note — why  didn't  you  put 
it  on  the  note?     A.     I  don't  know. 

"Q.  Do  you  know  why  the  $616  didn't  go  into  the  book  ? 
A.     He  paid  it  at  that  time  in  settlement  of  this  property. 

"Q,  Why  didn't  it  go  on  the  book  ?  A.  I  don't  know, 
I  told  you, 

"Q.  And  you  don't  know  why  it  didn't  go  on  the  note  ? 
A.    We  more  than  paid  the  note. 
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"Q.  Does  your  father  pay  interest  on  the  demand  note  ? 
A.     Not  unless  it  "was  accrued. 

"Q.     He  charges  the  company  interest?     A.     Yes,  sir. 

"Q.  But  they  don't  get  any  interest  from  him  ?  A.  No, 
sir. 

"Q.  When  did  you  discover  that  the  $616  had  been  left 
off  the  book  ?  A.  It  was  about  the  time  the  deed  was  made 
to  my  father. 

"Q.  It  was  lifter  that,  wasn't  it?  A.  No,  sir;  about 
that  time. 

^'Q.  How  did  you  discover  it?  A.  Probably  before 
that  time. 

"Q.  Well  don't  change — that  is  the  time  you  discovered 
it — ^how  did  you  happen  to  discover  it,  then?  A.  Looked 
up  to  see. 

"Q.  Where  did  you  find  it?  A.  I  didn't  find  it, 
father  knew  of  it. 

"Q.  You  didn't  know  it  before?  A.  Yes,  sir;  I  did. 
I  told  you  it  was  intended  to  settle  the  company  up  after- 
wards. There  was  money  due  us  for  other  purposes,  and  he 
advanced  us  money  to  help  to  close  up  the  deal. 

"Q.     Yes — and  others  gave  you  money  ?     A.     Yes,  sir. 

"Q.  There  was  a  syndicate  and  your  father  was  one? 
A.     Yes,  sir. 

"Q.  And  they  all  put  up  some  money  in  reference  to 
this  deal  and  formed  another  corporation  called  the  Telsa 
Realty  Company?     A.     Yes,   sir. 

"Q.  And  out  of  that  deal  they  expected  to  get  their 
money  back?     A.     Yes,  sir. 

"Q.  And  your  father  was  just  the  same  as  the  rest  of 
them?     A.     Yes,  sir. 

*^Q.  The  company  owed  the  whole  lot  the  money?  A. 
I  don't  know  what  you  mean  now  by  the  Telsa  Realty  Com- 
pany— ^they  owed  a  whole  lot  of  monev  to  the  Stebbins. 

"Q.     This  syndicate,  called  the  Telsa  Realty  Company, 
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owed  the  Stebbins-Thompson  Realty  Company  money?  A. 
Yes,  sir. 

"Q.  And  your  father  was  a  member  of  that  company 
also?    A.     Yes,  sir.'' 

J.  M.  Thompson,  defendant,  testified: 

"Q.  Now,  please  explain  to  ns  this  payment  of  $616, 
when  it  was  made?  A.  It  was  made  on  April  3,  1893.  It 
was  made  to  the  order  of  John  Chandler,  the  original  owner 
of  the  property.  They  wanted  to  remove  all  incumbrances 
on  the  property,  to  take  up  the  notes  that  were  given  for  the 
purchase  of  the  property.  The  purpose  was  to  make  the  con- 
sideration in  the  deed  the  amount  of  my  debt,  which  was,  as 
near  as  I  recollect,  at  the  time,  without  counting  interest, 
$1,000.     I  asked  my  son  and  he  gave  me  these  figures.'' 

On  cross-examination  he  testified: 

"The  Stebbins-Thompson  Eealty  Company  gave  me  no 
memorandum,  showing  that  they  owed  me  this  $616. 

"Q.  Did  you  have  an  entry  on  the  books  to  that  effect  ? 
A.  I  never  had  anything  to  do  with  the  books;  they  didn't 
know  that  the  note  was  sold  until  three  months  afterwards, 
then  how  could  they  make  an  entry." 

Being  further  asked  as  to  the  entries  on  the  books,  he 
testified : 

'T  did  not  expect  it  to  be  entered ;  I  paid  lots  of  money 
I  had  not  entered. 

"Q.  Now  the  Stebbins-Thompson  Realty  Company  never 
in  any  book  or  paper,  or  in  any  way,  made  an  acknowledg- 
ment, so  far  as  you  know  of,  of  your  paying  this  $616  ?  A. 
iNo,  sir. 

"Q.     And  you  never  asked  them  for  it?     A     No,  sir. 

"Q.  And  you  had  a  note  in  which  you  owed  them  con- 
siderable amount  and  you  never  paid  it  or  credited  that  note  ? 
A.     I  paid  that  note. 

"Q.     Long  afterwards  you  paid  it?     A.     No,  sir;  not 
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long  af tenvarda  ■  it  could  have  been  paid  any  moment 

**Q.  But  did  you  pay  it  after  you  had  paid  this  $616  ? 
A-     I  did  not  keep  any  account  of  that. 

^*'Q»     Answer  my  question?     A.     No,  sir. 

"Q*  Can  you  give  any  reason  why  you  did  not  have  your 
note  cancelled  after  you  had  paid  that  $616  out?  A.  It 
had  no  connection  with  the  note;  I  never  thought  of  it  at  the 
time ;  I  can  give  no  other  reason. 

"Q,  You  never  thought  of  claiming  this  $616  at  the 
tlmo^  did  you?  A.  I  have  stated  all  I  care  to  state  about 
tiiat,  sir.'' 

The  first  point  presented  for  our  consideration  upon  this 
appeal  is  with  respect  to  the  deed  from  the  Stebbins-Thomp- 
son  Realty  Company  to  J.  M.  Thompson  which  plaintiff  claims 
\vm  fraudulent  and  void  because  made  for  the  purpose  of  de- 
frauding the  creditors  of  said  corporation,  and  especially  plain- 
tiff. 

The  evidence  as  to  the  payment  by  defendant  Thompson 
of  the  $616  for  the  release  of  the  property  in  question,  is 
far  from  being  satisfactory.  Defendant's  son,  F.  C.  Thomp- 
son, who  was  secretary  of  the  defendant  company,  did  not 
know  how  it  originated  except  what  he  learned  from  his 
father,  and  that  he  made  no  entry  of  it  on  the  books  of  the 
company  Bud  why  he  did  not  do  so  he  did  not  know.  And 
when  asked  why  he  did  not  put  it  upon  the  company's  note 
which  it  held  against  his  father  for  five  hundred  dollars,  he 
made  the  same  reply,  that  is,  he  did  not  know.  J.  M.  Thomp- 
son's explanation  of  the  transaction  was  equally  as  indefinite 
and  unsatisfaetory.  Upon  the  whole  the  evidence  failed  to 
show  that  J.  M.  Thompson  paid  any  value  for  the  property, 
and  its  attempted  conveyance  to  him  by  the  company  was  vol- 
imtary,  without  nny  consideration  and  void  as  to  its  creditors. 

But  defendants  contend  that  the  judgment  under  which 
plaintiff  elaima  title  was  obtained  by  him  through  fraud  and 
deceitp     The  respective  counsel  testified  upon  the  trial  upon 
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this  branch  of  the  case,  and  their  evidence  was  contradictory 
and  irreconcilable  as  to  the  circumstances  connected  with  the 
procurement  of  the  judgment. 

The  burden  was  upon  defendants  to  show  by  a  prepon- 
derance of  the  evidence  that  fraud  was  practiced  by  plaintiff 
in  the  very  act  of  obtaining  the  judgment  (Murphy  v.  De 
France,  101  Mo.  151 ;  Moody  v.  Peyton,  136  Mo.  482 ;  Bates 
V.  Hamilton,  144  Mo.  1),  and  as  every  presumption  is  to  be 
indulged  in  favor  of  its  integrity,  we  are  of  the  opinion  that 
they  failed  to  do  so,  and  the  trial  court  so  found. 

But  it  may  be  said  that  notwithstanding  the  evidence 
adduced  by  defendants  in  support  of  their  cross-bill  may  have 
been  insufficient  to  justify  the  vacating  and  setting  aside  the 
judgment  rendered  in  favor  of  plaintiff  against  the  Stebbins- 
Thompson  Eealty  Company,  yet  it  is  sufficient  to  show  that 
the  judgment,  itself  is  fraudulent,  that»  the  suit  against  the 
realty  company  was  fraudulently  and  without  legal  right  in- 
stituted, or  that  the  plaintiff,  as  a  matter  of  law,  was  not  en- 
titled to  said  judgment  against  the  realty  company,  and  that 
he  acted  in  bad  faith  and  without  warrant  of  law  when  he 
obtained  the  same,  even  though  it  was  due  to  defendants'  neg- 
lect and  no  fraud  was  shown  in  the  procurement  of  said  judg- 
ment 

All  of  the  authorities  hold  that  a  judgment  of  a  court 
having  jurisdiction  of  the  subject-matter  of  controversy  and 
of  the  parties,  can  not  be  impeached  collaterally  in  an  action 
between  the  same  parties  or  their  privies  in  law,  upon  a  point 
put  in  issue  and  decided,  but  that  the  party  desiring  to  avoid  * 
the  judgment  must  apply  to  the  court  which  pronounced  it  to 
have  it  vacated.  [Callahan  v.  Griswold,  9  Mo.  784;  Field 
V.  Sanderson,  34  Mo.  542.] 

In  Freeman  on  Judgments,  sec.  334  (2  Ed.),  it  is  said: 
'The  parties  to  an  action  can  not  impeach  or  set  at  naught  the 
judgment  in  any  collateral  proceeding,  on  the  ground  that  it 
was  obtained  through  fraud  or  collusion.     It  is  their  business 
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to  see  that  it  is  not  so  obtained.  If,  without  any  fault  or 
neglect  of  one  party,  his  adversary  succeeds,  by  fraud,  in  ob- 
taining an  inequitable  and  unauthorized  judgment,  he  must 
take  some  proceeding  prescribed  by  law  to  annul  the  judgment, 
and  can  not,  in  the  absence  of  such  annulment,  treat  it  as  in- 
valid. It  is  only  third  persons  who  have  the  right  to  collater- 
ally impeach  judgments.  They  are  accorded  the  right  because, 
not  being  parties  to  the  action,  nothing  determined  by  it  is, 
as  to  them  res  adjvdicata,^^ 

It  has  been  held  that  a  purchaser  of  real  property  who 
holds  under  a,  judgment  debtor,  can  not  impeach  the  judgment 
upon  other  grounds  than  those  which  would  entitle  the  judg- 
ment debtor  to  impeach  it ;  that  he  occupies  the  same  position 
as  the  judgment  debtor,  and  that  his  rights  are  not  enlarged 
by  reason  of  his  purchase,  and  even  tiough  fraud  was  practiced 
upon  the  judgment  debtor  in  the  procurement  of  the  judgment, 
this  will  not  entitle  a  party  claiming  under  the  judgment  to 
impeach  it  unless  the  judgment  debtor  could  do  so.  [2  Free- 
man on  Judgments  (4  Ed.),  sec.  335;  Johns  v.  Pattee,  55 
Iowa  665;  Gallaugher  v.  Congregation,  35  La.  Ann.  829; 
Stoutimore  v.  Clark,  YO  Mo.  471.]  Now,  defendant  Thomp- 
son was  not  only  a  member  of  the  defendant  corporation  but 
was  its  president  and  claims  whatever  title  to  the  land  he  has 
by  deed  from  it.  And  it  was  by  reason  of  the  corporation's 
own  negligence  that  the  judgment  was  rendered  against  it 
under  which  plaintiff  claims,  and  the  law  will  not  under  the 
circumstances  afford  Thompson  any  redress  unless  it  be  that 
he  be  permitted  to  go  behind  the  judgment  and  show  that  the 
note  which  was  its  foundation  was  never  delivered,  and  sur- 
reptitiously obtained  by  Stebbins,  and  that  plaintiff  received 
it  from  him  with  notice  of  these  facts.  It  is  indisputable 
that  the  corporation  could  not  do  this  in  this  case,  because  it, 
through  its  oflBcers,  knew  these  facts  before  the  judgment  was 
rendered,  and  set  them  up  as  a  defense  to  plaintiff's  cause  of 
action,  and  by  its  own  negligence  permitted  judgment  to  go 


Digitized  by  CjOOQ IC 


VOL.  ICY,  OCTOBEE  TEEM,  1901.  341 

Johnson  v.  Realty  Co. 

against  it,  and  defendant  being  privy  to  the  corporation  occu- 
pies no  better  position  than  it  does. 

Whatever  may  be  the  rule  elsewhere,  it  seems  to  us  the  bet- 
ter rule  is  that  ''the  parties  to  an  action,  and  the  persons  in 
privity  with  them,  can  not  attack  or  impeach  a  judgment  for 
fraud;  and  any  attack  must  be  regarded  as  collateral,  which 
is  made  in  'any  proceeding  which  is  not  instituted  for  the  ex- 
press purpose  of  annuling,  correcting,  or  modifying,  a  judg- 
ment or  decree.' ''  [2  Freeman  on  Judgments  (4  Ed.),  sec. 
336 ;  Morrill  v.  Morrill,  20  Oregon,  96.] 

Defendants,  however,  rely  upon  the  case  of  Conover  v. 
Jeffry,  26  N.  J.  Eq.  39,  in  which  the  case  of  Rich  v.  Syden- 
ham, Chan.  Cases,  202,  seems  to  be  approved,  wherein  it  was 
held  that  in  a  proper  case  the  court  may  look  behind  a  judg- 
ment at  law,  in  order  to  do  justice  to  the  parties  to  it,  as  in 
a  case  where  the  plaintiff,  when  the  defendant  was  drunk,  got 
a  bond  from  him  for  £1,600  for  a  loan  of  £90,  and  had  recov- 
ered judgment  at  law  for  the  bond.  His  bill,  filed  to  subject 
certain  property  held  in  trust  for  defendant's  wife,  to  the  pay- 
ment of  the  judgment,  was  dismissed  on  the  ground  of  the 
iniquity  of  his  conduct  in  obtaining  the  bond.  But  the  case 
of  Rich  V.  Sydenham  was  not  well  considered,  nor  is  it  sup- 
ported by  either  reason  or  authority,  and  the  doctrine  therein 
announced  clearly  erroneous.  And  even  in  the  New  Jersey 
case  it  was  ruled  that  as  the  case  was  simply  that  of  a  judg- 
ment creditor  who  had  established  his  claim  at  law,  seeking 
in  equity  to  reach  his  debtor's  property  which  had  been  fraud- 
ulently conveyed  away,  the  debtor  was  in  no  position  to  contest 
the  creditor's  right  to  his  judgment ;  that  to  such  a  suit  it  was 
no  defense  that  the  conduct  of  the  creditor  in  obtaining  his 
judgment  was  inequitable. 

A  judgment  obtained  in  a  court  having  jurisdiction  of 
the  parties  and  the  subject-matter  in  controversy,  is  conclusive 
between  the  parties  thereto  and  their  privies,  and  can  not  be 
gone  behind  for  the  purpose  of  showing  a  state  of  facts  which 
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might  have  been  a  diefense  to  the  action  in  which  the  judg- 
ment was  rendered. 

For  the  reasons  indicated  the  judgment  is  reversed  and 
the  cause  remanded.     All  concur. 


t6T       B4il 

bUH  nn\    jjYANS  V.  HOSPES,  Administrator  Pendente  Lite,  et  aL, 

Appellants. 

Division  Two,  March  11,  1902. 


I 


L  Services:  implied  contract:  when  invoked.  In  a  suit  by  a  body- 
servant  for  services  rendered  deceased,  a  witness  testified  that, 
In  reply  to  an  inquiry  as  to  what  he  paid  plaintiff,  deceased  had 
said  lie  had  ''no  special  agreement  with  him ;  that  he  furnished  him 
all  that  was  necessary  for  his  personal  expenses,  and  was  to  set 
him  up  handsomely  when  he  got  through  with  him,  and  that  a  ques- 
tion of  money  would  not  be  an  inducement  to  part  with  his  services." 
PI  Bin  tiff's  services,  which  extended  over  nine  years,  were  estimated 
by  witnesses  to  be  reasonably  worth  from  $75  to  $150  per  month, 
and  It  was  also  shovm  that  deceased  gave  plaintiff  $400  with 
which  to  buy  a  tract  of  land  on  which  his  family  dwelt  and  also 
1140  to  buy  a  mule  for  their  use.  Held,  that  according  to  the  state- 
ment of  deceased  there  was  no  ewpress  agreement,  and  that  the  gift 
of  land,  being  a  gift,  was  not  a  fulfillment  of  the  agreement  to 
■et  plaintiff  up  ''handsomely  when  he  was  through  with  him,"  and 
hence  the  law  implies  on  the  part  of  deceased  a  promise  to  pay  the 
servant  the  reasonable  value  of  his  services. 

E.  :  ;  VALUE:  ExoESSiVB  VERDICT.    Deceased  was  a  man 

of  Jarge  wealth,  entirely  without  family,  and  in  his  extreme  old  age 
was  as  helpless  as  a  child,  and  was  for  nine  or  ten  years  attended  by 
a  faithful  and  honest  negro  servant  with  unremitting  care  and  watch- 
fulness. Held,  that  a  verdict  for  $7,373.33  and  interest  from  date 
of  demand  was  not  excessive. 

3.  :  :  PRESUMPTION  OF  PAYMENT.    Deceased  stated  about 

two  years  before  his  death,  in  regard  to  the  employment  of  a  body- 
sen^ant,  who  had  then  been  for  ten  years  in  his  service,  that  he  had 
*^no  ipecial  agreement  with  him;  that  he  furnished  him  all  that  was 
necessary  for  his  personal  expenses,  and  was  to  set  him  up  handsomely 
when  he  got  through  with  him."  Held,  that  no  presiunption  of  pay- 
ment can  be  invoked  on  appeal,  for  two  reasons:  first,  no  plea  of 
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payment  was  made  in  the  trial  court,  but  on  the  contrary  payment 
was  expressly  disclaimed;  second,  because  deceased  out  of  his  own 
mouth  removed  any  suspicion  for  plaintiff's  delay  in  demanding  a 
settlement. 

4.  Interest:  claims  presented  to  administratob  pendente  lttb.  The 
court  should  allow  interest  from  the  date  of  the  presentation  of 
an  unliquidated  demand  to  an  administrator  pendente  lite,  if  he  is 
the  only  representative  of  the  estate  to  whom  demands  may  be 
presented. 

5.  Practice:  rek/LBRS  of  coxtnsel:  affidavits.  Affidavits  are  not  the 
proper  way  of  preserving  for  review  remarks  of  counsel  at  the 
trial. 


6.  :   :   intestate's  books.     In  an  effort  to  rebut  any 

presumption  that  plaintiff  had  been  paid,  his  counsel  referred  to  the 
fact  that  no  books  had  been  presented  showing  payment,  and  stated 
that  the  books  were  in  the  hands  of  the  administrator,  of  which 
facts  there  had  been  no  evidence.  Eeld,  that  the  presumption  of  law 
is  that  they  were  in  his  hands,  and  no  error  was  committed  by  such 
argument. 

7.  Amending  Pleadings  After  "Best:"  no  evidence:  payment.  De- 
fendant offered  no  evidence  of  payment  at  the  trial,  but  distinctly 
disclaimed  any  effort  to  prove  payment.  Held,  that  the  court  rightly 
denied  his  request  to  amend  his  answer  aiter  all  the  evidence  was  in. 

8.  Witness:  trained  nurse:  valet.  A  trained  nurse  is  a  competent 
witness  to  testify  as  tp  the  value  of  the  services  of  a  body-servant 
in  nursing  his  master. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  P,  B. 
Flitcraft,  Judge. 

Atfibmed. 

R.  M.  Nichols  for  appellants. 

(1)  The  court  erred  in  not  granting  defendants*  de- 
murrer to  the  evidence,  because  plaintiff's  evidence  showed 
that  Dr.  Bradford  was  "to  furnish  plaintiff  all  that  was  neces- 
sary for  his  personal  expenses,  and  was  to  set  him  up  hand- 
.«omely  when  he  got  through  with  him."  The  testimony  further 
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showed  tliat  Dr.  Bradford  furnished  Kyans  with  his  personal 
<3xpenses  and  purcliased  him  a  farm,  and  gave  him  money  with 
which  to  buy  mules  and  implements.  The  meagre  proof  of 
the  sen" ices  rendered  would  be  referable  to  this  agreement, 
in  the  face  of  which  the  law  would  not  imply  a  contract.  Suits 
7,  Taylor,  20  Mo.  App.  166 ;  Mansur  v.  Murphy,  49  Mo.  App. 
267,  (2 )  Wo  book  account  was  shown  of  the  services  claimed 
from  July  10,  1889,  to  August  1,  1897.  No  demand  was 
shown  to  have  been  made  on  the  deceased  in  his  lifetime.  It 
was  shown  that  the  deceased  was  a  wealthy  man  and  that 
plaintiff  was  poor.  The  law  will  presume,  from  these  cir- 
eumstances,  that  the  claim  was  paid  as  it  accrued  monthly,  as 
stated  in  the  petition.  In  the  face  of  this  testimony  claimant 
must  go  further  and  show  that  this  stale  claim  was  never  paid. 
Carpenter  v.  Hoys,  153  Pa.  St.  432;  Estate  of  Weaver,  182 
Pa.  St  349;  Coulstron's  Estate,  161  Pa.  St.  151;  Kearney 
V.  McKer.Q,  85  K  Y.  136;  Rowland  v.  Howard,  75  Hun,  4; 
Hughes  V.  Davenport,  37  N.  Y.  244;  Edgerton's  Exr.  v. 
Edgerton,  17  N.  J.  Eq.  419 ;  Harris  v.  Edwards'  Exr.,  17 
Lane.  Law  E.  223 ;  Wood  v.  Land,  30  Mo.  App.  176 ;  Bean 
V.  Fenucle,  94  K  Y.  382.  (3)  The  mere  making  of  the 
deinimd  of  Richard  Hospes,  administrator  pendente  lite,  on 
September  2,  1898,  of  an  unliquidated  claim  for  $7,373.33, 
ought  not  to  start  the  running  of  interest,  for  the  reason  that 
however  willing  Hospes  may  have  been  upon  that  date,  and 
however  able,  to  satisfy  said  claim  out  of  the  assets  of  the 
estate*  be  could  not  have  legally  done  so  imtil  the  claim  had 
been  legally  proven,  because  there  was  no  amount  agreed  upon 
as  remuneration  for  the  services  rendered,  the  petition  count- 
ing upon  the  reasonable  value  thereof,  and  therefore  interest 
could  not  nm  against  the  estate  until  plaintiff  did  some  act 
legally  establishing  his  claim.  It  is  not  claimed  that  plaintiff 
exhibited  his  demand  September  2,  1898,  to  the  administrator 
for  the  purpose  of  having  the  same  allowed.  The  statute 
does  not  intend  to  give  interest  on  unliquidated  accounts  froin 
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demand.  RoBards  v.  Lamb,  89  Ma  303 ;  Wolff  v.  Matthews, 
98  Mo.  246;  Dozier  v.  Jerman,  30  Mo.  218;  Pursell  v.  Fry, 
19  Hun,  595;  In  re  Merchant's  Estate,  6  K  Y.  S.  875;  In 
re  Greenawalt's  Estate,  9  Lane.  Bar.  50.  (4)  The  testi- 
mony introduced  to  prove  the  reasonable  value  of  Wyatt  Ryans' 
services  was  only  the  testimony  of  expert  nurses,  and  the  ob- 
jection as  to  their  competency  should  have  been  sustained  for 
the  reason  that,  as  such  experts,  they  were  incompetent  to 
testify  as  to  the  value  of  the  services  rendered  by  Wyatt  Ryans 
as  a  valet.  Weideman  v.  Thompson,  65  N.  Y.  S.  481.  (5) 
A  hiring  at  so  much  per  week  or  month  usually  implies  a 
promise  to  pay  at  the  end  of  such  period,  and  it  will  ordi- 
narily be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  salaries  of  persons  employed  at  a  certain  amount  per 
month -became  due  and  were  paid  at  the  end  of  the  month. 
Abbott's  Trial  Evidence,  p.  367;  In  re  Sheets  Lumber  Co., 
52  La.  1337. 

W.  B.  and  Ford  W,  Thompson  for  respondent 

(1)  The  defense  of  a  general  denial,  when  coupled  with 
an  admission  in  open  court,  and  an  attempt  to  prove  that  these 
services  were  gratuitous  is  inconsistent  with  a  defense  of 
payment,  and  as  between  inconsistent  defenses,  defendant  must 
elect  Defendants,  having  tried  the  case  on  the  one  theory, 
could  not  properly  be  permitted  to  alnend,  and  try  it  upon 
the  other.  Nelson  v.  Broadhack,  44  Mo.  596 ;  Fugate  v.  Pierce, 
49  Mo.  499 ;  Ledbetter  v.  Ledbetter,  88  Mo.  60.  In  this  case, 
defendants  have  actually  had  the  benefit,  if  not  the  right,  to  try 
the  ease,  not  only  upon  the  pleadings,  but  also  as  though  the 
amendment  had  been  made,  since  they  offered  all  the  facts 
they  have  of  payment,  and  argued  to  the  jury  upon  these  facts 
that  the  plaintiff  had  been  paid — in  fact,  were  permitted  by 
the  inferior  court  ^'to  blow  both  hot  and  cold,"  and  now  in 
reality  complain  because  they  were  not  permitted  to  do  it  all 
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over  again.  (2)  The  verdict  is  well  within  the  evidence 
offered  by  plaintiff,  and  there  was  no  competent  evidence 
offered  to  disprove  either  the  performance  or  the  value,  except 
that  of  Boogher,  and  the  jury  certainly  did  not  believe  a  sin- 
gle word  that  he  said,  and  what  he  said  was  not  competent 
(3)  There  is  not  a  single  error  in  the  record  committed  in 
plaintiff's  favor ;  not  one  upon  which  even  these  defendants 
could  be  given  the  benefit  of  believing  that  this  court  would 
reverse  the  judgment,  and  they  had  the  advantage  of  many 
errors  to  which  plaintiff  was  compelled  to  submit.  (4)  In 
cases  where  an  appeal  is  taken  without  merit,  and  where 
there  is  absolutely  no  prejudicial  error,  or  any  reasonable 
grounds  for  appeal,  this  court  is  prone  to  allow  the  penalty 
prescribed,  and  assess  ten  per  cent  damages  for  the  delay  and 
annoyance  occasioned.     Harwood  v.  Farramorcy  50  Mo.  414. 

GANTT,  J. — This  is  an  action  at  law,  commenced  on 
November  18,  1898,  upon  a  quantum  meruit  for  sei vices  ren- 
dered by  plaintiff  as  the  body-servant  and  nurse  of  Dr.  Charles 
H.  Bradford  from  July  10,  1889,  to  August  1,  1897,  at  $75 

per  month,  eight  years  and  one  month $7,276.00 

And  from  Aug.  10,  1897  to  April  20,  1898,  at  $100 

per  month    833.33 

And  credited  with  $73,5.00  paid  on  account $8,108.33 

Showing  a  balance  due  of  $7,373.33. 

The  answer  was  a  general  denial. 

On  March  11,  1899,  the  jury  rendered  a  verdict  for 
plaintiff  for  $7,605.33,  and  from  the  judgment  thereon  de- 
fendant appeals. 

Dr.  Bradford  died  in  the  cily  of  St.  Louis  on  or  about 
the  twenty-first  day  of  April,  1898,  leaving  a  last  will,  which 
was  admitted  to  probate,  in  which  he  appointed  Jesse  L. 
Boogher  and  Howard  Blossom  his  executors.  They  accepted 
the  trust  and  duly  qualified  about  May  26,  1898.     A  contest 
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of  said  will  was  begun  in  the  circuit  court  and  thereafter  on 
or  about  July  6,  1898,  the  said  executors  were  removed  and 
Eichard  Hospes  was  appointed  administrator  pendente  lite, 
and  qualified  as  such,  and  was  in  charge  of  said  estate  when 
this  action  was  commenced. 

Dr  Bradford  left  an  estate  of  the  value  of  about  $400,- 
000,  of  which  there  was  $285,923.23  of  personal  estate.  He 
was  seventy-eight  years  old  at  the  time  of  his^death.  It  ap- 
pears that  he  had  no  wife  or  children,  but  was  married  fibout 
the  year  1886  to  Mrs.  Cochran  of  Eufaula,  Alabama,  from 
whom  he  was  subsequently  divorced  in  1889  or  1890.  Mrs, 
Cochran  was  a  sister  of  Tandy  W.  Toney,  of  Eufaula,  who  had 
resided  in  that  city  for  more  than  forty  years.  It  was  at  his 
house  that  Dr.  Bradford  first  met  the  plaintiff,  Wyatt  Kyans, 
who  was  a  negro  servant  in  Mr.  Toney's  family.  Prior  to 
1886  the  plaintiff  had  spent  three-fourths  of  his  life  in  Mr. 
Toney's  family  as  servant  and  nurse.  Having  served  Dr. 
Biadf ord  on  one  of  his  visits  to  his  brother-in-law,  the  doctor 
was  so  pleased  with  him  that  he  asked  Mr.  Toney  if  he  had 
any  objections  to  his  taking  Wyatt  away  with  him,  and  Mr. 
Toney  assenting  he  employed  the  plaintiff,  who  served  him  as 
body-servant  and  nurse  from  that  time  more  or  less  every  year 
until  the  doctor's  death  in  1898. 

The  testimony  of  Mr.  Tandy,  on  whose  premises  plain- 
tiff's family  continued  to  reside  after  he  went  into  Dr.  Brad- 
ford's employment,  was  that  ^ Wyatt  first  went  with  the  doctor 
in  1886  and  for  the  first  four  years  after  1886  he  was  with 
him  from  three  to  six  months  in  the  year  .  .  .  but  that 
since  then  he  had  given  up  all  of  his  business  for  Dr.  Bradford 
and  was  subject  to  his  orders  until  the  latter  died"  in  April, 
1898.  The  services  charged  for  in  this  action  begin  July 
10,  1889,  and  do  not  include  the  years  prior  thereto. 

As  to  the  continuity  of  his  service  and  its  acceptability 
to  Dr.  Bradford,  and  its  arduous  and  exacting  nature  and 
value,  it  can  best  be  told  by  the  witnesses  themselves. 
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Mr.  Louis  Harper  testified  he  liad  been  for  ten  years 
register  clerk  at  the  Southern  Hotel.  Had  known  Dr.  Brad- 
ford for  twenty  years  before  his  death ;  that  for  eight  or  nine 
yviws  the  doctor  would  spend  several  months  at  the  Southern 
and  during  all  that  time  was  accompanied  by  Wyatt,  the  plain- 
tiffj  aa  his  valet,  who  waited  upon  him  exclusively;  that  the 
doctor  was  seventy-eight  years  old  when  he  died,  and  had 
during  his  acquaintance  with  him  been  a  delicate  man  and 
gvvw  more  and  more  so  as  he  grew  older  until,  the  last  time 
he  was  at  the  Southern,  he  had  to  be  wheeled  about  in  a  chair. 
Ik  was  finicky  about  his  wants  and  always  demanded  and  got 
one  of  the  most  expensive  rooms  in  the  hotel  iot  himself,  and 
a  room  adjoining  for  Wyatt;  that  Wyatt's  services  w-ere  those 
tluit  a  servant  should  give,  good,  perfect  attention,  watching 
hi  111  at  all  times. 

Dr.  J.  B.  Coryell,  a  physician,  testified  he  was  called  in 
April  in  consultation  with  Dr.  Kier  and  found  Dr.  Bradford 
v(/r\  feeble,  perfectly  helpless ;  could  not  take  care  of  himself 
imv  jittend  to  the  wants  of  nature;  that  Wyatt  was  present 
as  unrse  and  body-servant;  that  he  lifted  the  doctor  around 
ill  In^d,  gave  him  his  medicine  and  attended  to  all  his  wants. 
Tlinl  to  attend  to  him  as  one  would  a  little  child  with  reference 
to  )ii3  going  to  his  stool,  etc.  Doctor  Coryell  testified  he  was 
fnuiiliar  with  the  value  of  such  services  as  he  saw  Wyatt  per- 
fnnning  for  Dr.  Bradford,  and  they  were  reasonably  worth 
$iriO  a  month. 

Patrick  Smith,  a  head  waiter  at  the  Southern  Hotel  for 
four  and  one-half  years,  and  employed  as  a  waiter  about  the 
ln4el  for  twelve  or  thirteen  years,  said  he  had  known  Wyatt 
Tty fins  for  about  nine  years  and  was  sure  it  was  over  eight 
years,  as  a  servant  for  Dr.  Bradford,  who  was  an  old  man, 
witljout  family,  and  attended  only  by  this  colored  servant,  until 
Inwnrds  the  end  of  his  life  when  a  Mr.  Chalmers  was  also  with 
\um.  He  was  old  and  feeble,  and  needed  some  one  with  him 
all  ilie  time,  almost  always  had  his  breakfast  in  bed,  which 
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was  ordered  by  Wyatt,  and  had  to  have  Wyatt  about  with  him 
about  all  the  time;  that  Dr.  Bradford  had  often  spoken  to  him 
about  Wyatt's  f aithf ukess  and  the  comfort  it  gave  him ;  that 
the  doctor  would  stay  at  the  hotel  two  or  three  months  and 
then  go  away  again  to  the  East  and  South.  ^  On  cross-exam- 
ination defendant  showed  that  plaintiflF  had  been  with  Dr. 
Bradford  for  eight  or  nine  years;  that  prior  to  becoming  head- 
waiter  witness  had  been  private  waiter  and  attended  to  all 
upstairs  service  of  meals,  which  brought  him  a  great  deal  in 
contact  with  Wyatt;  that  he  had  seen  Wyatt  walking  with 
him,  and  if  the  doctor  would  be  sitting  in  his  room  with  friends, 
Wyatt  would  be  waiting  to  answer  his  wants ;  that  he  would 
meet  him  five  or  six  times  a  day  as  his  duties  called  him  to 
that  part  of  the  house,  and  Wyatt  was  always  present  with  the 
doctor,  waiting  on  him  and  ready  to  execute  orders ;  that  dur- 
ing this  time  Wyatt  had  told  witness  that  he  traveled  with 
the  doctor  and  enjoyed  going  about  with  him  from  place  to 
place;  that  the  doctor  had  not  been  strong  enough  to  be  left 
alone  and  upon  his  own  resources  for  a  long  time  before  he  was 
confined  to  his  bed  during  his  last  illness,  and  that  often,  prior 
to  his  last  illness,  he  had  been  present  in  the  doctor^s  room, 
arranging  the  table  while  Wyatt  had  him  in  an  adjoining  toilet 
room  attending  to  him,  and  this  he  had  noticed  for  perhaps 
two  or  three  years  before  his  death. 

John  J.  Meyers,  assistant  head  waiter  at  the  Southern 
Hotel  for  thirteen  years,  knew  Dr.  Bradford  and  Wyatt  well 
and  stated  that  Wyatt  had  been  coming  there  with  the  doctor 
for  about  nine  years,  acting  as  valet  and  body-servant  to  him ; 
that  they  stayed  two  or  three  months  in  the  year;  that  Dr. 
Bradford  was  a  very  weak  man  during  the  whole  of  that  time 
and  did  not  take  his  meals  at  all  regularly  in  the  dining-room ; 
but  would  have  to  have  them  served  in  his  room ;  that  he  would 
be  confined  to  his  room  often  for  three  or  four  days  at  a  time. 
Witness  had  heard  Dr.  Bradford  say  that  Wyatt  was  a  very 
faithful  man. 
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Dr.  William  F.  Kier,  a  practicing  physician  for  twenty- 
nine  years,  kuew  Dv,  Bradford  about  nine  years  and  had  at- 
tended him  during  that  period  when  he  was  in  St.  Louis.  He 
stated  that  he  aaet  Wyatt  when  he  met  the  doctor,  and  had 
kiiuivri  them  both  alx>ut  the  same  time,  nine  years;  that  since 
Octoher,  18C*7j  when  his  last  iUness  began,  he  had  attended 
the  doctor  as  physician  continuously  until  his  death.  "That 
Dr.  Bradford  was  a  very  infirm  man  at  all  times,  a  very  weak 
man,  and  that  Wyatt  looked  after  him  just  like  he  would  have 
to  look  after  a  child.  .  .  .  Kyana  waited  on  the  doctor, 
he  was  his  body-servant;  looked  after  him  in  a  general  sort 
of  way;  nursed  him  as  you  would  a  baby.  ...  It  was 
necessary  for  hiui  to  have  a  body-servant  all  the  time  that  I 
knew  him ;  at  all  tinies  during  the  years  that  I  knew  Dr.  Brad- 
ford it  was  neeessan-  for  him  to  have  some  one  like  a  servant 
around  him,  und  with  him  all  the  time.  .  .  .  He  was  a 
weakj  feeble  old  man  a^  long  as  I  knew  him.''  Witness  stated 
he  saw  Wyatt  p^Brforming  the  services  that  the  doctor  required; 
**that  means  that  he  lifted  him  into  and  out  of  his  bed,  put 
him  on  his  chair  and  off  his  chair,  and  cleaned  him  when  it 
was  necessary^  as  he  would  have  had  to  do  with  a  baby.  Well, 
Wyatt  simply  took  the  same  kind  of  care  of  the  doctor  in  the 
matter  of  looking  after  him  and  cleaning  him  up  when  his 
bowels  moved,  and  the  doctor  had  no  control  over  them  and 
he  was  in  that  condition  all  the  time;  and  he  had  to  assist 
him  when  he  had  to  pass  his  water,  and  holding  his  vessel  and 
removing  bira,  gave  him  his  sponge  bath,  washed  his  face 
and  rombcd  his  head,  and  looked  after  him  in  every  way  as 
a  child  had  to  be  looked  after."  That  he  never  saw  the  doctor 
either  at  his  (Dr.  Kier's)  office,  or  in  Dr.  Bradford's  room  at 
the  hotel  as  long  as  be  knew  him  that  Wyatt  was  not  present, 
and  he  saw  him  during  about  nine  years ;  that  he  had  often  had 
ebats  with  the  doctor  about  hi?  travels  when  Wyatt  was  present, 
and  the  doctor  tobS  bim  that  Wyatt  went  with  him  and  waited 
upon  him  wherever  he  went  on  his  travels.     The  witness  stated 
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that  he  was  familiar  ^w^ith  the  value  of  such  services  as  Wyatt 
performed  during  the  period  covered  by  the  time  when  he  was 
called  to  attend  Dr.  Bradford  in  his  last  illness  from  October, 
1897,  down  to  the  time  of  his  death ;  that  they  were  worth  $5 
per  day ;  that  would  be  a  very  reasonable  charge ;  that  during 
that  period  Wyatt  attended  him  day  and  night  and  was  with 
him  every  time  he  called  to  see  him ;  that  he  had  noticed  the 
manner  in  which  he  performed  the  services  that  the  doctor's 
condition  demanded ;  that  he  was  an  excellent  servant  and  well 
qualified.  On  cross-examination  defendants  showed  that  Dr. 
Kier  had  never  charged  Dr.  Bradford  for  any  services  up  to 
the  period  banning  in  October,  1897,  because  they  were  both 
physicians ;  that  Wyatt  frequently  came  to  him  to  take  the  doc- 
tor away. 

John  Cahill,  a  waiter  at  the  Southern  Hotel  for  nine  or 
ten  years,  knew  Dr.  Bradford  and  waited  upon  him ;  had  often 
carried  meals  to  the  doctor's  rooom  and  knew  Wyatt>  and  at 
such  times  saw  Wyatt  handling  the  doctor,  picking  him  up, 
putting  him  on  his  chair,  taking  him  back  and  setting  him  in 
bed  again;  that  Wyatt  was  always  around  attending  to  his 
wants  every  time  he  entered  his  room,  and  that  was  for  about 
five  or  six  years ;  he  was  always  with  the  doctor ;  that  the  doc- 
tor would  often  say  that  he  and  Wyatt  were  about  to  go  away 
together,  either  South  or  to  San  Francisco;  he  was  a  very 
delicate  old  man,  not  regular  at  meals  and  often  complained  of 
his  ill-health. 

Ada  Morris,  a  nurse  for  seven  years,  knew  Dr.  Bradford 
since  the  fall  of  1897  and  helped  nurse  him  from  November 
7,  1897,  until  April  2,  1898 ;  at  that  time  Eyans  was  there  in 
attendance  upon  the  doctor  also ;  there  was  also  another  nurse, 
Miss  Shaw,  and  Miss  Church,  during  this  period ;  that  during 
the  time  she  was  there  '^yatt  did  all  the  things  that  were 
necessary  for  a  sick  person  to  have  done  and  for  any  one  that 
was  helpless ;''  that  Wyatt  was  tired  out  with  being  up  so  much 
night  and  day ;  that  Dr.  Bradford  told  her  while  she  was  there 
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with  him  that  Wyatt  had  been  with  hitn  a  long  time,  and  that 
he  was  a  very  faithful  old  servant;  had  been  with  him  twelve 
or  thirteen  years;  that  often  at  night  the  doctor  would  talk  to 

her  when  he  was  lying  awake During  the  time  that  I 

was  there  with  the  doctor  I  was  on  night  duty  and  Wyatt  was 
<^»n  day  duty,  but  at  any  time  during  the  night  that  I  called 
Lim  Wyatt  w^as  there,  too.  *  Wyatt  slept  in  the  room  with  Dr. 
Bradford  when  I  ^ent  there,  and  Dr.  Bradford  was  helpless 
and  ill  in  bed.  When  I  went  there  Mr.  and  Mrs.  Alfred 
Bradford  were  present,  and  they  introduced  me  to  Dr.  Brad- 
ford and  Wyatt,  and  told  me  that  Wyatt  would  show  me  what 
to  do  for  the  doctor ;  that  he  had  been  with  Dr.  Bradford  for 
a  number  of  years,  or  a  long  time,  and  this  was  said  in  Dr. 
Bradford's  presence  as  I  was  introduced  to  him." 

Witness  said  that  she  was  familiar  with  the  value  in  St. 
Louis  of  such  services  as  she  saw  Wyatt  Kyans  perform ;  that  a 
trained  nurse  stays  on  duty  only  twelve  hours,  but  is  subject 
to  call  for  eighteen  hours,  and  she  is  paid  $3  per  day,  and  that 
a  day  nurse  also  receives  $3  per  day  and  is  subject  to  a  call 
eighteen  hours,  making  $6  per  twenty-four  hours  paid  the  two 
nurses  for  twenty-four  hours'  attendance  of  the  sick  and  such 
services  as  Wyatt  performed ;  that  Wyatt  was  subject  to  call, 
a7id  was  called  for  twenty  four  hours. 

Miss  Shaw,  a  professional  nurse  of  five  years'  experience, 
knew  Dr.  Bradford  since  November,  1897,  and  attended  him 
for  six  days  in  November  and  again  from  April  2,  1898,  to  his 
death ;  that  when  she  came  there  in  November,  Wyatt  was  not 
there  but  was  at  home  with  his  sick  wife  and  he  was  gone  six 
days.  I  was  called  in  during  his  absence  and  when  he  re- 
turned I  left  and  returned  April  2nd  to  20th.  Dr.  Bradford 
always  spoke  very  kindly  of  Wyatt  and  appreciated  his  atten- 
tion. Wyatt  paid  every  attention  to  the  doctor  that  it  was 
necessary  to  give  to  a  sick  person.  I  stayed  until  Dr.  Bradford 
died,  and  during  that  time  I  was  on  at  night  and  Wyatt  was 
on  in  the  day,  and  whenever  the  doctor  wanted  Wyatt  in  the 
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ni^t  I  called  him,  sometimes  five  or  six  times  in  the  night. 
Dr.  Bradford  was  very  weak  and  feeble  when  I  saw  him  first  in 
November,  but  much  worse  in  April  Wyatt  and  Mr.  Chal- 
mers were  there  when  the  doctor  died. 

Chalmers  was  a  nephew  of  Dr.  Bradford.  He  testified 
at  great  length  to  the  valuable  services  of  Wyatt  to  his  uncle. 
He  first  met  the  doctor  at  Lake  Minnetonka  in  1894,  where  the 
doctor  spent  four  or  five  weeks.  Wyatt  was  not  with  him 
then.  The  doctor  spoke  of  his  colored  servant  whom  he  had 
given  a  vacation  of  three  weeks  to  visit  his  family  in  Alabama 
and  although  he  had  been  gone  only  a  few  days  he  was  sorry  he 
had  let  him  go  as  he  said  he  could  not  get  along  without  him ; 
that  he  had  not  been  away  that  long  for  sometime  and  his 
nephew  persuaded  him  to  let  him  serve  him  during  Wyatt's 
vacation.  After  three  weeks  the  doctor  telegraphed  Wyatt  to 
join  him  which  he  did.  Dr.  Bradford  told  his  nephew  about 
Wyatt.  Said  he  was  a  perfect  servant  and  invaluable  to  him, 
most  faithful,  and  had  been  in  his  employment  seven  or  eight 
years.  Wyatt  came  and  he  and  the  doctor  left  for  New  York. 
He  next  saw  them  in  the  spring  of  1895,  at  Southern  Hotel  in 
St.  liouis.  Wyatt  was  still  serving  him.  Doctor  Bradford 
said  to  witness,  "Wyatt  was  worth  his  weight  in  gold  and  there 
wasn't  another  man  on  earth  that  could  take  his  place."  The 
doctor  told  him  Wyatt  had  been  with  him  all  the  time  since  he 
saw  them  at  Minnetonka.  In  the  fall  of  1895,  Dr.  Bradford 
sent  for  witness  to  come  to  New  York.  Wyatt  was  there  but 
the  doctor  said  Wyatt  was  sick  and  he  would  have  to  let  him 
go  home.  He  stayed  with  his  uncle  and  Wyatt  went  home  and 
was  gone  two  months  and  a  half  and  upon  a  telegram  returned 
to  the  doctor  at  St.  Louis.  The  doctor  was  worse.  Had  no 
control  of  his  lower  bowels.  Wyatt  waited  on  him  and  washed 
him  like  he  was  a  baby.  He  had  occasion  to  notice  his  con- 
dition at  intervals  down  to  his  death,  and  it  continued  as  in 
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1895.     In  1896  the  doctor  gave  Wyatt  two  weeks^  vacation, 
and  sent  him  home;  paid  his  fare  down  and  back. 

On  cross-examination  he  stated  he  had  loaned  Wyatt 
$500,  but  it  was  not  money  given  him  by  Doctor  Bradford  to 
give  Wyatt.  He  stated  he  did  not  draw  $2,600  on  a  check  by 
Dr,  Bradford,  but  when  shown  a  check  for  that  sum  stated  he 
had  received  that  money,  but  he  had  not  given  any  part  of  it  to 
Wyatt  or  received  it  for  him.  This  witness  stated  that  Dr. 
Bradford  had  given  Wyatt  a  small  farm,  a  barren  stretch  of 
land  near  Eufaula,  that  cost  $400  and  also  gave  him  $140  to 
pay  for  a  mule  and  some  farm  implements.  Wyatt  had  been 
notified  by  the  people  who  owned  the  place  on  which  his  family 
resided  that  thereafter  they  would  have  to  pay  rent  and  the 
doctor  to  spite  these  people  whom  he  knew  and  disliked  very 
much,  gave  Wyatt  the  money  to  buy  his  little  place  and  the 
mule,  and  gave  him  drafts  to  pay  for  them.  They  were  pres- 
ents by  the  doctor  to  Wyatt.  Witness  wrote  them  at  the  doc-  , 
tor's  request.  Wyatt  Eyans  was  in  no  way  related  to  Dr. 
Bradford.  Mr.  Toney  testified  Dr.  Bradford  on  several  occa- 
sions told  him  that  Wyatt's  services  were  valuable  to  him,  and 
he  would  rather  have  him  than  anybody  he  could  get ;  that  his 
aerv^ices  were  invaluable. 

J.  G.  Guice  of  Eufaula,  testified  he  had  been  a  banker  in 
that  city  for  thirty-three  years.  Had  known  Dr.  Bradford  for 
twenty  years  or  more;  that  the  last  time  Dr.  Bradford  was  in 
Eufaula  he  was  very  feeble  and  required  the  services  of  a 
strong,  able  nurse  all  the  time ;  that  Wyatt  is  honest  and  indus- 
trious, and  stands  as  high  as  any  colored  man  he  knew;  that 
he  had  been  in  Dr.  Bradford's  employ  for  a  very  long  time, 
continuously,  or  almost  continuously;  that  his  general  health 
was  good,  but  that  he  had  been  sick  at  times.  "Dr.  Bradford, 
in  speaking  of  Wyatt  in  my  presence,  and  addressing  his  re- 
marks to  my  inquiries,  said  he  is  the  most  faithful  and  valued 
servant  and  nurse  of  any  man  he  could  get  in  the  United 
States,  and  he  did  not  see  how  he  could  get  along  without  him  ;" 
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and  to  a  question  as  to  what  he  paid  him,  Dr.  Bradford  said  he 
had  no  special  agreement ;  that  he  furnished  him  all  that  was 
necessary  for  his  personal  expenses,  and  was  to  set  him  up 
handsomely  when  he  got  through  with  him,  and  a  question  of 
money  would  not  be  an  inducement  to  part  with  his  services. 
^T.  talked  with  him  on  the  street  and  at  his  home,  and  the  doc- 
tor being  an  affable  talker,  was  often  thrown  with  him  and 
was  much  interested  in  his  conversation."  Witness  further 
stated  that  he  had  no  interest  either  in  Dr.  Bradford's  or 
Wyatt's  affairs. 

On  the  part  of  the  defendant,  one  of  the  executors,  Mr. 
Booker,  was  called  to  testify  to  certain  statements  made  by 
Wyatt,  when  his  desposition  was  being  taken  in  the  will  contest, 
to  the  effect  that  Dr.  Bradford  had  given  him  the  $400  farm 
and  the  $140  for  the  mule  and  implements;  that  the  checks 
produced  were  sent  him  to  pay  his  railroad  fare  to  Narragan- 
sett  Pier  and  to  St.  Louis  and  other  places ;  that  the  little  farm, 
etc.,  were  gifts;  that  $25  was  what  he  paid  certain  servants  at 
a  hospital  of  which  he  was  an  officer,  but  they  did  not  render 
services  like  those  rendered  Dr.  Bradford  by  Wyatt.  He  tes- 
tified the  estate  was  worth  $400,000,  $110,000  of  which  was 
cash. 

Upon  this  evidence  the  court  overruled  demurrer  to  the 
evidence  and  gave  the  following  instructions  at  the  request 
of  plaintiff. 

1.  "The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  the  plaintiff,  Wyatt  Ryans,  at  the  instance  and 
request  of  the  deceased,  Dr.  Charles  H.  Bradford,  performed 
services  as  nurse  and  body-servant  for  said  Dr.  Bradford,  from 
the  tenth  day  of  July,  1889,  down  to  the  date  of  his  death, 
to-wit,  the  twenty-first  day  of  April,  1898,  then  plaintiff  is  en- 
titled to  recover  in  this  action  what  the  jury  believe  from  the 
evidence  was  the  reasonable  value,  of  such  services,  not  to  ex- 
ceed the  sum  of  $8,108.33,  less  the  amounts  received  by  plain- 
tiff during  said  times,  to-wit,  the  sum  of  $735,  as  alleged  in 
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plaintiffs  petition,  together  with  interest  thereon  from  the 
twenty-first  day  of  September,  1898,  if  they  find  from  the 
evidence  that  on  said  date  the  said  claim  was  presented  to  the 
defendant,  Richard  Hospes,  as  administrator  pendente  lite  of 
the  estate  of  Charles  H.  Bradford ;  unless  you  find  for  the  de- 
fendant under  instruction  numbered  4,  given  herewith. 

2.  'TEn  determining  the  value  of  the  plaintiffs  services 
in  this  case,  if  they  find  for  the  plaintiff,  tiie  jury  should  con- 
sider all  the  facts  and  circumstances  in  the  case,  and  what  they 
believe  from  the  evidence  is  a  fair  and  reasonable  sum  to  be 
paid  for  such  services. 

3.  "The  jury  are  instructed  that  they  are  the  sole  judges 
of  the  credibility  of  the  witnesses,  and  of  the  weight  to  be  given 
their  testimony,  and  if  tHey  believe  that  any  witness  has  will- 
fully testified  falsely  as  to  any  material  matter  in  issue,  they 
should  disregard  sueh  false  testimony,  and  may  disregard  the 
whole  of  his  testimony.^^ 

To  the  giving  of  which  instructions,  and  each  of  them, 
counsel  for  defendant  then  and  there  excepted  at  the  time. 

At  the  request  of  the  defendant,  the  court  gave  the  follow- 
ing instruction  to  the  jury : 

4.  "If,  from  all  the  facts  and  circumstances  detailed  in 
evidence  in  this  cause,  you  believe  that  plaintiff  did  not  intend 
to  charge  for  his  services  rendereH  to  deceased,  or  if  from  such 
evidence  and  circumstances  you  believe  that  such  services  were 
rendered  in  consideration  of  certain  gifts,  if  any,  made  to 
plaintiff  by  deceased,  then  your  verdict  must  be  for  defend- 
ants." 

The  court,  of  its  own  motion,  also  gave  the  following  in- 
struction to  the  jury : 

5.  "The  court  further  instructs  you  that  if  you  find  for 
the  plaintiff,  you  will  compute  interest  on  such  sum  as  you  may 
find  to  be  due  the  plaintiff  at  the  rate  of  six  per  cent  per 
annum,  from  the  second  day  of  September,  1898,  down  to  the 
present  time,  which  interest,  if  any,  you  wiU  add  to  such  sum 
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as  you  may  so  find  under  the  evidence  is  due  the  plaintiff, 
thereby  rendering  your  verdict  in  a  lump  sum/' 

To  the  giving  of  which  instruction  the  defendant  excepted 
at  the  time. 

I.  It  is  insisted  in  oral  argument  and  brief  by  counsel 
for  defendant  that  the  circuit  court  erred  in  not  directing  a 
verdict  for  defendant  because  Mr.  Quice,  one  of  the  plaintiff's 
witnesses,  testified  that  on  one  occasion  when  Dr.  Bradford 
was  in  Euf  aula,  in  response  to  a  question  by  Mr.  Guice  as  to 
what  he  paid  Wyatt  for  his  services,  which  he  had  so  highly 
lauded.  Dr.  Bradford  answered  that  ^^he  had  no  special  agree- 
ment with  him;  that  he  furnished  him  ail  thai  was  necessoAry 
for  his  personal  expenses,  and  was  to  set  him'  up  handsomely 
when  he  got  through  with  him,  and  a  question  of  money  would 
not  be  an  inducement  to  part  with  his  services,"  and  because 
the  testimony  further  proved  that  Dr.  Bradford  had  furnished 
plaintiff  with  his  personal  expenses  and  had  given  him  the 
$400  tract  of  land  and  the  $140  to  buy  a  mule  and  some  imple- 
ments, this  was  a  performance  of  that  agreement  and  the  law 
would  not  imply  a  promise  to  pay  plaintiff  for  his  services. 
To  sustain  this  proposition  counsel  rely  upon  the  familiar  prin- 
ciple that  the  law  will  not  imply  a  promise  when  there  is  an 
express  promise,  and  cite  cases  to  that  effect  Counsel  over- 
look the  statement  of  Dr.  Bradford  that  he  had  no  special  or 
express  a^eement  with  plaintiff  as  to  what  he  would  pay  him 
for  his  services,  and  plaintiff's  mouth  is  closed  by  the  death  of 
Dr.  Bradford.  It  is  true  that  the  doctor  also  said  that  he  fur- 
nished plaintiff  with  his  necessary  expenses,  which  he  certainly 
did  not  regard  as  a  proper  compensation,  because  he  further 
said  he  "was  to  set  him  up  handsomely  when  he  got  through 
with  him,**  and  thus  postponing  the  remuneration  to  a  time 
when  he  should  no  longer  need  his  services. 

This  is  a  misapplication  by  defendant  of  a  correct  state- 
ment of  the  law.  According  to  the  statement  of  the  deceased 
there  was  no  express  contract  or  agreement  and,  hence,  there 
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is  no  reason  why  plaintiff  should  not  invoke  the  promise 
which  the  law  implies  on  the  part  of  the  employer  to  pay  the 
reasonable  value  of  the  employee's  services  which  have  been 
rendered,  to  and  accepted  by  him. 

The  evidence  does  not  admit  of  a  doubt  that  Dr.  Brad- 
ford employed  the  plaintiff  to  serve  him  as  his  body-servant  and 
nurse,  and  that  for  at  least  twelve  years  he  rendered  him  the 
most  efficient  and  satisfactory  service,  and  that  according  to  Dr. 
Bradford  there  was  no  express  or  special  agreement  as  to  what 
he  woidd  pay  him  therefor.  Neither  can  it  be  maintained, 
with  any  plausibility,  that  the  two  gifts  of  $400,  and  $140, 
respectively,  to  pay  for  the  little  home,  and  a  mule  and  some 
farm  implements,  refer  to  that  '^handsome  compensation^'  with 
which  the  doctor  in  his  own  mind  purposed  to  reward  his  faith- 
ful valet  and  nurse.  All  the  evidence  without  contradiction 
shows  that  these  two  gifts  were  pure  gratuities,  without  refer- 
ence to  payment  for  services,  and  according  to  his  nephew  they 
were  made  as  much  to  gratify  the  spleen  of  the  old  gentleman 
against  the  people  who  had  for  many  years  furnished  plain- 
tiff's wife  a  home  without  rent,  but  were  then  demanding  rent 
The  disproportion  between  the  services  rendered  and  the  gifts 
forbid  that  a  gentleman  of  Dr.  Bradford's  wealth  and  of  his 
oft  expressed  partiality  for  plaintiff  and  his  recognition  at  all 
times  of  the  invaluable  character  of  his  services  could  have  in- 
tended them  as  a  fulfillment  of  his  promise  to  Mr.  Guice  to  set 
plaintiff  up  handsomely.  Moreover,  they  were  not  given  at 
the  time  which  he  had  fixed  for  himself  to  reward  plaintiff, 
to-wit,  "when  he  got  through  with  his  services,"  but  were  made 
in  the  summer  of  1896. 

It  is  perfectly  plain  that  the  court  committed  no  error  in 
overruling  the  demurrer  to  the  evidence  based  upon  such  a  con- 
tention. 

II.  It  is  next  insisted  that  the  verdict  is  excessive,  be- 
cause counsel  argue,  the  services  were  so  meagre,  and  because 


Digitized  by  VjOOQ IC 


VOL.  167,  OCTOBEK  TEEM,  1901.  359 

Ryans  v.  Hospes. 

this  negro  serv^ant  did  not  keep  a  book  account  thereof,  and  be- 
cause the  law  will  presume  they  were  paid. 

The  testimony  as  to  the  services  and  the  length  of  time 
they  were  rendered  leaves  no  doubt  whatever. 

It  came  from  the  most  disinterested  sources  and  was  cor- 
roborated in  the  most  convincing  manner.  *  It  was  shown  that 
as  early  as  1886,  the  plaintiff  left  his  old  home  in  Eufaula  and 
his  family,  for  the  first  four  years  devoted  from  three  to  six 
months  every  year  traveling  and  waiting  on  Dr.  Bradford; 
that  he  had  by  that  time  become  so  indispensable  to  his  em- 
ployer that  from  that  time  on  until  the  doctor's  death  he 
served  him  all  the  time,  barring  the  short  vacations  which  the 
doctor  gave  him  when  he  was  sick.  This  is  the  testimony  of 
Mr.  Toney,  in  whose  family  plaintiff  had  been  a  family  servant 
and  nurse.  And  while  it  is  true  Mr.  Toney  did  not  travel  with 
Dr.  Bradford  to  see  that  plaintiff  was  at  all  times  with  him, 
the  testimony  of  Mr.  Harper,  the  register  clerk  of  the  Southern 
Hotel  in  St.  Louis,  and  of  Dr.  Kier  and  of  the  head  waiters  of 
that  hotel  and  of  Dr.  Bradford's  nephew,  all  shows  that  for 
eight  or  nine  years  prior  to  Dr.  Bradford's  death  in  April, 
1898,  the  plaintiff  was  the  constant  companion  of  Dr.  Brad- 
ford not  only  in  St  Louis,  but  in  New  York,  Narragansett 
Pier,  Hot  Springs  and  California.  The  effort  to  reduce  the 
time  during  which  he  worked  for  and  nursed  the  doctor  is  futile 
in  the  face  of  the  testimony  of  these  disinterested  witnesses, 
whose  evidence  convinced  the  jury  and  trial  judge,  and  bears 
npon  its  face  the  impress  of  truthfulness. 

Nor  is  the  testimony  as  to  their  value  less  convincing  or 
satisfactory.  Indeed  we  do  not  understand  counsel  to  ser- 
iously assail  the  charge  for  the  last  eight  months'  service,  dur- 
ing which  time  Dr.  Bradford  was  a  helpless  old  man,  unable 
to  perform  for  himself  the  most  ordinary  duties  in  caring  for 
his  person. 

The  plaintiff  was  required  to  lift  him  day  and  night  from 
and  to  tis  bed  and  in  the  language  of  both  Drs.  Kier  and  Cor- 
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yell  "to  care  for  him  as  one  would  for  a  baby,"  and  such  was 
the  character  of  his  service  that  during  all  those  years  and 
especially  the  last  trying  eight  months  that  not  a  complaint 
was  ever  heard  by  Dr.  Bradford,  but  on  the  contrary  constant 
expressions  of  gratification  as  to  Wyatt's  faithfulness  and  deft- 
ness in  ministering  to  his  necessities,  saying  again  and  again 
that  "not  another  man  in  the  United  States  could  do  for  him  as 
plaintiff  did." 

During  that  time  Drs.  Kier  and  Coryell,  and  Miss  Shaw 
and  Miss  Morris,  all  of  whom  saw  and  observed  the  services 
rendered  by  plaintiff,  and  all  of  whom  knew  the  value  of  such 
services,  testified  that  they  were  worth  from  five  to  six  dollars 
a  day  or  $160  a  month,  those  months.  And  Christopher 
Schawacker,  who  had  resided  for  forty  years  in  St.  Louis  and 
for  five  years  had  been  connected  with  the  Odd  Fellows  Relief 
Association,  in  which  capacity  it  was  his  duty  to  take  care  of 
all  the  sick  meml;)er8  of  that  order  that  came  to  the  city,  hire 
physicians  and  nurses  for  them,  testified  that  he  knew  the  value 
of  such  services  to  a  feeble  old  man  like  Dr.  Bradford  was 
shown  to  be,  and  that  for  nursing  him  day  and  night  it  was 
worth  $5  to  $6  per  day,  and  that  for  such  services  as  the  tes- 
timony showed  Wyatt  rendered  in  the  years  previous  to  the 
last  six  months  of  the  doctor's  life,  three  dollars  a  day  was 
reasonable,  with  his  board  and  expenses  paid. 

James  Aitken,  a  professional  nurse  since  1884  in  St. 
Louis  corroborated  Mr.  Schawacker  and  the  physicians  and 
nurses  who  attended  Dr.  Bradford  in  his  last  illness,  in  every 
respect. 

The  defendant  offered  no  evidence  that  plaintiff's  ser- 
vices were  of  less  value  or  tending  to  show  that  they  were  not 
rendered  for  the  full  time  for  which  he  charged.  While  the 
verdict  would  be  large  for  such  services  rendered  a  person  of 
ordinary  means,  it  must  be  borne  in  mind  that  Dr.  Bradford 
was  a  man  of  great  wealth ;  that  he  had  no  family  to  bear  a 
portion  of  the  burden  of  nursing  him  in  his  afflicted  old  age, 
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and  when  all  these  things  be  considered  a  charge  of  less  than 
one  thousand  dollars  a  year  for  such  care  as  his  age  and  con- 
dition required,  is  not  so  excessive  as  to  justify  this  court  in 
declaring  the  verdict  was  the  result  of  passion  or  prejudice. 

The  jury  doubtless  considered  that  what  was  reasonable 
for  a  man  of  Dr.  Bradford's  wealth  and  infirmities  might  not 
be  so  for  one  who  was  not  able  to  purchase  for  himself  such 
care  and  service.  We  see  no  reason  for  interfering  with  the 
verdict  on  this  groimd. 

But  it  is  said  there  is  a  presumption  that  plaintiff  was 
paid  because  Dr.  Bradford  was  a  very  wealthy  man  and  there 
was  no  reason  why  he  should  not  have  paid  plaintiff  from  time 
to  time  and  thus  prevented  so  large  a  claim. 

No  such  presumption  was  invoked  in  the  trial  court.  No 
pl^  of  payment  was  made,  but  on  the  contrary  when  defendant 
insisted  on  proving  the  two  gifts  of  the  little  home  and  the 
mule  and  implements  and  it  was  objected  that  there  was  no 
defense  of  payment,  counsel  for  defendant  expressly  disclaimed 
that  they  desired  thereby  to  prove  payment,  bi^t  offered  it  to 
show  that  plaintiff  rendered  his  services  as  a  gratuity  with 
no  intention  of  diarging  therefor.  Counsel  cite  a  number  of 
cases,  especially  from  Pennsylvania,  in  which  the  courts  have 
required  the  plainest  proof  of  the  rendition  of  the  services  in 
cases  like  this,  and  have  deemed  it  incredible  in  the  circum- 
stances of  some  of  them  that  a  nurse  would  permit  a  bill  to 
run  when  the  employer  was  able  to  pay  and  the  nurse  was 
dependent  on  his  or  her  wages  for  a  livelihood.  But  we  are 
not  called  upon  to  indulge  such  a  presumption  in  this  case, 
first,  because  no  such  question  was  presented  to  the  trial  court, 
and,  secondly,  because  in  this  case  out  of  Dr.  Bradford's  own 
mouth  it  is  shown  that  he  was  defraying  Wyatt's  personal 
and  traveling  expenses,  and  therefore  Wyatt  did  not  need 
his  wages  for  his  support,  and  the  evidence  disclosed  that 
his  family  consisted  of  a  wife  and  a  married  daughter  and  there 
was  no  evidence  that  they  were  dependent  on  his  monthly 
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wages.  If  necessary  we  might  indulge  the  presumption  that 
his  wife  was  a  bread-winner  herself,  as  most  of  her  race  are, 
and  was  fortunate  in  that  she  was  not  called  upon  to  support 
her  husband,  as  too  many  of  her  race  are. 

But  Dr.  Bradford  removed  any  ground  of  suspicion  grow- 
ing out  of  the  delay  in  demanding  a  settlement  The  jury 
were  warranted  in  finding  that  the  doctor  held  out  as  an  in- 
centive for  good  and  faithful  service,  "a  handsome  remunera- 
tion at  the  end,"  when  it  should  no  longer  be  required.  He 
and  Wyatt  were  competent  to  make  their  own  agreements  and 
if  the  doctor  saw  fit  to  defer  the  final  adjustment,  and  Wyatt 
with  his  hope  of  something  substantial  was  willing  to  trust 
him  and  wait,  no  one  else  could  complain. 

Presumptions  are  only  to  be  indulged  when  the  facts  are 
not  known.  Here  the  facts  rebut  any  presumption  of  pay- 
ment that  might  in  their  absence  arise. 

When  plaintiff  closed,  he  had  made  a  prima  facie  case 
and  it  was  for  defendant,  if  he  could,  to  show  the  services  were 
not  rendered,  qt  were  gratuitous  or  had  been  paid  for. 

But  the  idea  that  this  negro  man  should  leave  his  old 
home  and  family  and  serve  Dr.  Bradford,  a  gentleman  of 
princely  fortune,  for  twelve  or  thirteen  years,  as  a  pure  gra- 
tuity, was  doubtless  too  large  a  draft  on  the  jury's  credulity, 
as  it  certainly  is  upon  ours.  Men  of  little  or  no  means,  de- 
pendent upon  their  own  exertions  for  a  livelihood,  do  not 
generally  give  the  best  years  of  their  lives  to  the  service  of 
the  rich  and  powerful  gratuitously.  Common  experience  and 
reason,  in  addition  to  the  evidence  to  the  contrary,  unite  in 
rejecting  such  an  inference  from  the  facts  developed  in  this 
case. 

In  our  opinion  there  was  no  evidence  upon  which  to  base 
the  instruction  (4)  given  at  the  instance  of  defendant,  but 
it  was  error  of  the  defendant's  own  invitation  and  creation,  and 
of  course  he  can  not  be  heard  to  bornplain. 

III.     The  third  proposition  advanced  is  that  the  court 
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erred  in  directing  the  jury  that  if  they  found  for  plaintiff  they 
would,  in  addition  to  the  sum  they  found  due  him,  allow  in- 
terest thereon  at  the  rate  of  six  per  cent  per  annum  from  Sep- 
tinber  2,  1898,  the  date  the  demand  of  plaintiff  was  made  of 
the  administrator  pendente  lite. 

For  the  purpose  of  allowance  of  demands  the  administra- 
tor pendente  lite  was  the  only  representative  of  the  estate  to 
whom  demands  could  be  presented.  We  are  cited  by  counsel 
to  KoBards  v.  Lamb,  89  Mo.  303,'  and  Wolff  v.  Matthews,  98 
Mo.  246.  The  last  mentioned  case  merely  decides,  so  far  as 
this  question  was  involved,  that  to  authorize  interest  a  demand 
mufft  be  made,  but  that  service  of  process  was  a  demand  for 
the  purpose  of  starting  the  nmning  of  interest,  and  is  opposed 
to  defendant's  proposition  that  interest  could  not  run  until 
the  claim  was  legally  eatablished.  The  Lamb  case  does  not 
touch  the  point  under  consideration. 

The  language  of  the  statute  is  that  "creditors  shall  be 
allowed  to  receive  interest  at  the  rate  of  six  per  cent  per  an- 
num, when  no  other  rate  shall  be  agreed  upon  ....  on  ac- 
counts after  they  become  due  and  demand  of  payment  is 
made.'*  [Sec.  3705,  R  S.  1899.]  .  No  question  is  raised  as 
to  the  form  of  the  demand  and  the  only  point  urged  is  that 
because  the  administrator  pendente  lite  could  not  pay  it  prior 
to  its  allowance,  therefore  interest  is  not  allowable.  We  think 
the  circuit  court  correctly  interpreted  the  statute  as  allowing 
interest  from  the  date  of  the  demand  made  on  the  adminis- 
trator on  whatever  sum  was  found  due.  [Dempsey  v.  Scha- 
wacker,  140  Mo.  680.] 

IV.  Certain  remarks  of  one  of  plaintiff's  counsel  in 
the  argument  are  assigned  as  ground  for  reversal.  So  far  as 
these  appear  in  the  affidavits  filed,  they  are  not  before  us.  We 
have  uniformly  ruled  that  this  is  not  the  proper  way  of 
preserving  such  extraneous  matter.  [State  v.  Carter,  98  Mo. 
176 ;  State  v.  Green,  117  Mo.  298 ;  State  v.  Jackson,  126  Mo. 
521.] 
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Tbere  is  a  statement  copied  in  the  record  in  r^ard  to  these 
statements,  which,  taken  with  the  certificate  of  the  judge, 
perhaps  must  be  regarded  as  a  part  of  the  bill  of  exceptions, 
but  it  is  doubtful  on  account  of  its  want  of  identification. 

Treating  it  as  a  part  of  the  record  it  clearly  shows  that 
the  first  objection  of  defendant  was  promptly  sustained  by 
the  court,  and  the  jury  told  that  there  was  no  such  evidence. 
In  regard  to  the  inquiry  of  counsel  in  his  argument,  ^TBEave 
you  had  a  single  book,  or  memorandum  from  Dr.  Bradford's 
effects  indicating  that  any  such  payment  had  been  made  ?  Re- 
member, we  havenH  these  books  in  our  possession.  They  are 
within  the  possession  of  these  executors  or  this  administrator 
pendente  lite.**  To  which  counsel  for  defendant  excepted: 
"There  are  no  books." 

The  Court :  "You  can  not  assume  where  the  books  are. 
There  is  no  evidence  bearing  on  the  books." 

Certainly  this  was  a  direct  indication  to  the  jury  that 
the  argument  was  not  legitimate,  but  we  do  not  think  this  was 
unfair  argument.  The  statement  was  merely  to  the  effect  that 
no  memoranda  or  books  had  been  offered  showing  payment 
as  contended  by  defendant  and  reminding  the  jury  that  if 
there  were  such  they  would  be  in  the  hands  of  the  administra- 
tor. It  was  and  is  a  fair  presumption  that  whatever  books  or 
papers  Dr.  Bradford  had  kept  or  left  were  in  the  hands  of  his 
legal  representatives.  The  law  makes  them  the  proper  custo- 
dians and  the  real  point  of  the  argument  was  that  presumably 
there  were  none  showing  payment,  or  they  would  have  been 
produced.  We  are  clear  this  argument  furnishes  no  ground 
for  a  reversal. 

V.  Another  assignment  is  that  the  court  improperly  re- 
fused to  let  defendant,  after  the  close  of  all  the  evidence, 
amend  his  answer  by  setting  up  a  plea  of  payment.  The  de- 
fendant had  offered  no  evidence  of  payment  and  when  offering 
evidence  of  the  gifts  of  the  doctor  to  plaintiff,  the  plaintiff 
had  objected  that  there  was  no  plea  of  payment,  whereupon 
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counsel  for  defendant  expressly  disclaimed  any  effort  to  prove 
payment,  but  stated  they  simply  offered  it  on  their  theory 
that  services  were  a  gratuity  for  which  plaintiff  never  intended 
to  charge.  Certainly  the  amendment  then  was  not  for  the 
purpose  of  conforming  to  the  proof  as  none  had  been  offered 
and  there  wae  no  offer  of  any  additional  evidence  of  payment, 
and  there  was  no  surprise.  We  think  the  court  properly  re- 
fused the  amendment  in  the  circumstances.  If  the  services 
were  gratuitous  as  the  defendant  claimed  they  were,  and  ob- 
tained an  instruction  on  that  theory,  defendant's  testator  was 
not  and  could  not  be  required  to  pay  for  them  and  that  was  the 
theory  on  which  the  defendant  tried  the  case. 

VI.  It  is  also  said  that  the  court  erred  in  permitting 
the  expert  nurses  who  assisted  in  nursing  Dr.  Bradford  and 
who  saw  the  nature  of  the  services  rendered  by  the  plaintiff 
to  state  the  value  of  his  services  for  the  reason  that  as  such 
experts  they  could  not  testify  to  his  services  as  a  valet  As 
no  such  objection  and  exception  was  taken  and  saved  it  is  not 
reviewable  here,  but  it  is  without  merit.  A  trained  nurse 
ought  certainly  to  know  and  recognize  the  value  of  another's 
nursing.  Other  witnesses,  however,  testified  to  the  same  facts 
without  the  slightest  objection.  There  was  no  evidence  of  a 
hiring  by  the  month  or  any  stated  period,  and,  hence,  as  al- 
ready said,  there  was  no  ground  for  a  presumption  that  plain- 
tiff was  paid  monthly. 

We  have  examined  the  record,  and  all  the  exceptions,  and 
Jn  our  opinion  the  verdict  and  judgment  was  for  the  right 
party. 

Services  as  meritorious  as  those  shown  in  this  case  deserve 
to  be  paid  for  ^Tiandsomely."  And  such,  we  think,  was  the 
^tention  of  the  testator.  There  was  no  proof  that  they  had 
"^n,  and  the  court  and  jury  properly  awarded  the  recom- 
pense. 

The  judgment  is  afiirmed.  Sherwood,,  P.  J,,  and  Bur- 
9^j  J,,  concur. 
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THE  STATE  v.  WILLIAM  WALKER,  Appellant. 

BivlBion  Two,  March  11,  1902. 

.  Criminal  Iiaw:  fobqeby;  information:  counts:  inducement. 
Where  an  information,  in  the  first  clause,  alleges  that  at  the  time 
and  place  specified  the  defendant  "did  willfully,  unlawfully,  and 
felonioiiisJj*  have  in  his  possession  a  certain  false,  forged,  and  coun- 
terfeit promissory  note,  purporting  to  be  made  by,"  etc.,  then  seta 
up  a  copy  of  the  note,  and  follows  with  another  clause  charging 
the  olTense  of  selling  such  forged  note,  the  first  clause  (not  containing 
the  esi^pntials  of  Revised  Statutes  1899,  section  2002,  that  defendant 
knew  the  note  was  forged,  and  that  he  intended  to  defraud)  should 
not  b<!  considered  a  separate  count,  but  only  as  inducement  or  a 
preparatory  statement  to  the  real  charge  set  out  in  the  next  clause. 


PRESUMPTION    OF    CORRECT    RESTORATION: 


acBTincATi;  OF  CT.ERK.  Where  the  certificate  of  the  clerk  of  the 
court  slatea  that  the  information  on  which  defendant  was  tried  was 
not  "the  original  information  filed  in  this  cause,  but  a  copy,  as  per- 
mitted io  bfi  restored  by  the  court,"  it  must  be  presumed  that  the 

•  restoration   was  correctly  made. 

3.  — - — J   — :    DEFINITION:    VARIANCE.     Under  Revised  Statutes 

18&Hj  set'tion  2002,  defining  as  forgery  in  the  second  degree  the  sell- 
ing or  fjfrpring  to  sell  any  forged  instrument,  knowing  it  to  be  forged, 
with  intent  to  "have  the  same  altered  or  passed,"  where  an  informa- 
tion charging  the  sale  of  a  forged  note  contained  the  word  "uttered," 
inslfad  of  ^'altered,"  and  also  alleged  that  the  sale  was  "with  intent 
to  injure  and  defraud" — ^words  not  contained  in  the  statute — such 
vari^incc  f lom  the  language  of  the  statute  did  not  change  the  meaning, 
or  render  the  information  insufficient. 

4, : : :  CHAROE:  evidence.  An  information  charg- 
ing an  Absolute  sale  of  a  forged  note  is  not  supported  by  evidence 
showing  an  offer  to  sell,  and  that  the  bank  to  which  the  offer  was 
maile,  without  paying  or  offering  to  pay  anything,  kept  the  note, 
ani!  had  defendant  arrested. 

Appeal  from  Howell  Circuit  Court — Hon.   W.  N.  EvanSj 

Judge. 

Reversed  akd  remathjed. 
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John  F.  Black,  C.  L.'  Coyner  and  8.  A.  Handy  for  ap- 
pellant 

(1)  The  information  is  bad  because  it  states  two  separ- 
ate and  distinct  crimes.  State  v.  Williams,  152  Mo.  115; 
State  V.  Jackson,  89  Mo.  561.  (2)  In  an  information  for 
foi^ery,  this  court  has  held  that  very  slight  inaccuracies  will 
be  fatal.  Thus,  changing  the  instrument,  said  to  have  been 
forged,  .ifl  a  gross  variance  and  should  not  be  allowed.  State 
V.  Fay,  65  Mo.  490;  State  v.  English,  67  Mo.  136;  State  v. 
Chamberlain,  75  Mo.  383;  State  v.  Smith,  31  Mo.  120;  State 
V.  GuUette,  121  Mo.  447. 

Edward  C.  Crow,  Attorney-General,  and  Jerry  M.  Jef- 
fries for  the  State. 

*  (1)  The  information  in  this  ease  follows  the  words  of 
the  statute  and  in  every  particular  informs  the  defendant  of 
what  he  is  charged.  That  is  all  that  is  necessary.  State  v. 
Van  Wye,  136  Mo.  227;  State  v.  Davis,  106  Mo.  230;  State 
V.  Adams,  108  Mo.  208.  The  information  described  the  in- 
strument forged,  and  is  sufficient  to  notify  the  defendant  of  the 
charge.  State  v.  Fisher,  65  Mo.  437 ;  State  v.  Glennon,  67 
Mo.  380.  (2)  The  record  shows  that  there  is  absolutely  no 
variance  between  the  proof  and  the  information,  but  even 
though  there  had  been  a  small  variance,  the  trial  court  is  the 
judge  of  the  question  as  to  whether  or  not  such  a  variance  is 
prejudicial  to  the  defendant.  State  v.  Wammack,  70  Mo. 
410;  State  v.  Lamb,  141  Mo.  298. 

SHEKWOOD,  P.  J.— Prosecution  of  defendant  under 
section  2002,  Revised  Statutes  1899,  the  information,  in  its 
charging  part,  being  the  following : 

^*That  one  W.  M.  Walker,  on  the  —  day  of  February, 
A  D.  1901,  at  the  said  county  of  Howell,  did  then  and  there 
willfully  and  imlawfully  and  feloniously  have  in  his  custody 
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and  possession  a  certain  false,  fcwfged  and  counterfeit  and 
promissory  note  purporting  to  be  made  by  Jas.  M.  Going,  J.  M. 
Endecott  and  C.  Riley,  which  said  false,  forged  and  coimter- 
feit  promissory  note  is  as  follows,  that  is  to  say : 

"^$75.00  West  Plains,  Mo.,  Feb.  the  12th,  1901. 

Ninety  days  after  date  we  promise  to  pay  to  the  order 

of seventy-five  dollars,  payable  at  the  Howell  county 

Bank,  in  West  Plains,  Mo.,  with  interest  from  date  at  the  rate 
of  eight  per  cent  per  annum,  payable  annually,  and  if  the 
interest  be  not  paid  annually,  or  when  due,  to  be  added  to  and 
become  a  part  of  the  principal,  and  bear  the  same  rate  of  in- 
terest 

"'Wh^  due 190—. 

"  T.  O.  Address, . 

''  'Jas.  M.  Gotns. 
'''J.  M.  Endecott. 
"'C.  Riley.' 

*'And  the  said  W.  M.  Walker  did  afterwards,  to-wit :  on 
the  day  and  year  aforesaid,  at  the  county  aforesaid,  unlaw- 
fully and  feloniously,  with  intent  to  injure  and  defraud,  sell 
and  deliver  the  said  falsely  made,  forged  and  counterfeit 
promissory  note  to  the  West  Plains  Bank  in  the  city  of  West 
Plains  in  said  county  with  intent  to  have  the  same  uttered  and 
passed,  he,  the  said  W.  M.  Walker,  then  and  there  knowing 
the  said  promissory  note  to  be  falsely  made,  forged  and  coun- 
terfeited, against  the  peace  and  dignity  of  the  State.'' 

I.  It  was  at  first  thought  that  the  above  paper  writing 
constituted  two  counts  and  this  was  asserted  on  part  of  defend- 
ant, but  on  closer  examination  it  has  been  found  that  what 
was  thought  to  be  the  first  count,  was  simply  prefatory  matter 
or  matter  of  inducement,  so  to  speak,  to  the  count  on  which 
the  prosecution  counts. 

And  this  is  rendered  more  apparent  when  we  consider  the 
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requisites  of  an  information  based  on  section  2003.  Such 
information  would  have  to  allege  that  the  falsely  made,  forged 
and  counterfeited  promissory  note  was  in  the  possession  of 
defendant,  he  knowing  the  same  to  be  falsely  made,  etc,  with 
intent  to  defraud. 

But  these  allegations  are  wholly  lacking,  and  hence  we 
conclude  that  the  prefatory  paper  was  not  intended  for  any- 
thing more  than  what  its  face  would  appear  to  indicate. 

2.  The  information,  aforesaid,  as  is  certified  by  the 
clerk  of  the  Howell  Circuit  Court,  is  not,  as  he  states,  "the 
original  information*  filed  in  this  cause,  but  a  copy  as  per- 
mitted to  be  restored  by  the  court.  ^^  Under  such  a  certificate 
we  are  bound  to  presume  that  the  trial  court  would  not  have 
permitted  the  restoration  to  be  made  unless  correctly  made, 
since  that  was  the  duty  of  the  trial  court,  to  see  to  this  matter. 
This  presomption  places  this  restored  information  in  the  same 
situation,  and  on  the  same  plane  as  if  the  original  informa- 
tion had  not  become  a  '^dissolving  view/* 

The  information  now  before  us  is  evidently  attempted  to 
be  bottomed  on  section  2002,  as  before  stated. 

That  section  reads  as  follows: 

'^very  person  who  shall  sell,  exchange  or  deliver,  or  offer 
to  sell,  exchange  or  deliver,  or  receive  upon  a  sale,  exchange 
or  delivery  for  any  consideration,  any  falsely  made,  altered, 
forged,  or  counterfeited  note,  check,  bill,  draft  or  other  instru- 
ment, the  falsely  making,  altering,  forging  or  counterfeiting 
of  which  is  by  the  last  section  declared  to  be  an  offense,  know- 
ing the  same  to  be  falsely  made,  altered,  forged  or  counter- 
feited, with  intent  to  have  the  same  altered  or  passed,  shall 
be  adjudged  guilty  of  forgery  in  the  second  degree.'^ 

But  the  information  does  not  follow  that  section  very 
closely.  It  will  be  noted  of  that  section  that,  near  its  close, 
it  says,  "with  intent  to  have  the  same  aliered  or  passed.'^ 
While  the  information  uses  the  words,  "with  intent  to  have  the 

Vol  167  mo— 24 


Digitized  by  VjOOQ IC 


370  SUPREME  COUET  OF  MISSOUEI, 

state  V.  Walker. 

same  uttered  and  passed."  This  word  ''vitered"  is  not  to  be 
found  in  that  section.  Nor  does  the  foundation  section  in 
this  case  contain  the  words,  "with  intent  to  injure  or  defraud.'' 
But  these  six  words  just  quoted,  as  they  do  not  affect  the 
sense  of  the  information,  may  be  rejected  ajs  surplusage.  [State 
V.  Meyers,  99  Mo.  loc.  cit.  114,  and  cas.  cit ;  State  v.  Taylor, 
117  Mo.  loc.  cit.  185.] 

Beginning  with  the  statutes  of  1835,  page  185,  section 
9,  the  words  of  the  section  in  question  were,  "with  intent  to 
have  the  same  uttered  or  passed." 

But  when  the  revision  of  1845  came  (R.  S.  1845,  pp. 
369-70;  sec.  9),  the  word  "uttered"  was  altered  to  "altered" 
and  has  remained  thus  ''altered"  ever  since.  [Gen.  Stats, 
p.  794,  sec.  9;  sec.  1387,  E.  S.  1879;  sec.  3633,  R  S.  1889; 
sec.  2002,  E.  S.  1899.] 

In  State  v.  Hesseltine,  130  Mo.  loc.  cit.  474,  it  was 
parenthetically  said  that  the  word  "altered"  is  evidently  a 
clerical  mistake  for  "uttered" 

3.  The  information  charges  an  absolute  sale  of  the  note 
mentioned,  while  the  evidence  shows  merely  an  offer  to  sell 
the  note,  accompanied  by  a  stoppage  in  transitu,  as  it  were, 
by  reason  of  the  fact  that  the  oflScers  of  the  bank  promptly 
discovered  and  denounced  the  note  as  a  forgery,  and  defendant 
as  the  forger,  and  thereupon  kept  the  note,  without  paying 
or  offering  to  pay  a  stiver  therefor.  So  that  it  is  plain  to  be 
seen  that  the  evidence  offered  in  support  of  the  charge  in  the 
information,  did  by  no  means  support  it 

4.  But  more  than  that,  the  trial  court  gave  the  following 
instruction : 

"If  you  believe  and  find  from  all  the  facts  and  circum- 
stances in  evidence  that  this  defendant,  at  any  time  within 
three  years  before  the  7th  day  of  March,  1901,  in  Howell 
county,  Missouri,  had  the  note  introduced  in  evidence  in  his 
possession,  and  offered  the  same  for  sale  or  discount  at  the 
West  Plains  Bank,  and  that  the  names  of  Jas.  M.  Qoins,  J. 
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M.  Endecott  and  C.  Kiley,  or  either  of  them,  was  forged  to 
such  note,  and  that  defendant  knew  such  fact,  then  you  should 
find  the  defendant  guilty  of  forgery  in  the  second  degree  and 
assess  his  punishment  at  imprisonment  in  the  penitentiary  not 
less  than  five  nor  more  than  ten  years.'' 

This  instruction,  while  it  conforms  to  the  evidence  ad- 
duced, hy  no  means  conforms  to  the  charge  contained  in  the 
information. 

For  these  reasons,  the  judgment  is  reversed  and  the  cause 
remanded.     All  concur. 


ELY,  Appellant,  v.  COONTZ,  et  al. 

Division  Two,  Harch  11,  1902. 

1.  Appeals:  defecttyk  abstract:  respondeitt's  dutt.  It  is  not  the 
duty  of  respondent  to  go  to  the  expense  and  labor  of  abstracting  the 
record,  which  appellant  has  failed  to  do,  in  order  to  advise  the 
court  of  the  points  in  dispute  and  the  material  matters  in  the 
case. 

2.  Trial  by  Jury:  constitutional  extension:  equitt.  The  Consti- 
tution does  not  extend  the  ripfht  of  trial  by  jury,  but  simply  secures 
that  right  in  the  class  of  cases  in  which  it  existed,  as  a  matter  of 
right,  before  its  adoption.  Trial  by  jury  in  equity  suits  did  not 
exist  at  common  law  and  never  as  a  matter  of  right  in  this  State, 
and,  hence,  the  Constitution  did  not  guarantee  to  either  party  a 
right  of  trial  by  jury  in  equity  cases. 

3.  :  equity  SUIT:  partnership  accounting.    Neither  party  is 

entitled  to  a  jury  in  a  partnership  accounting.     It  is  an  equity 
suit. 

4.  Partnership  Settlement:  acquiescence:  fraud.  Where  the  pre- 
ponderance of  the  evidence  is  that  there  was  a  complete  and  final 
settlement  of  all  the  accounts  and  debts  of  a  firm,  and  all  parties 
acquiesced  therein  for  two  years  or  more,  a  court  of  equity  will  not 
permit  that  settlement  to  be  set  aside  (no  fraud  in  securing  the 
settlement  being  alleged)  on  the  petition  of  a  stockholder  who  al- 
leges the  firm  has  or  had  a  lot  of  unpaid  notes  and  other  manu- 
factured goods,  all  of  which  were  considered  worthless  when  that 
settlement  was  made. 
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Appeal  from  Audrain  Circuit  Court. — Ron,  E.  M.  Hughes, 

Judge. 

AjPtRMED. 

>y.  W.  BolU  and  Edmonston  &  CvUen  for  appellant 

(1)  Plabtiff  was  entitled  to  a  trial  by  jury  for  the 
reason  that  the  pleadings  tendered  an  issue  of  fact,  pure  and 
simple,  (2)  There  could  be  no  settlement  of  the  affairs  of 
the  partnership  without  taking  into  account  the  rights  and 
liabilities  of  hD  the  partners.  (3)  The  evidence  shows  that 
there  has  not  been  a  settlement  of  all  the  affairs  of  the  part- 
nersbipL  (4)  AssertioiiiS  by  parties  to  a  settlement  that 
**theT  got  together  and  settled  up  all  the  affairs  of  the  partner- 
ship" ia  a  conclusion  and  has  no  probative  force. 

Gee?,  Robertson  for  respondents. 

(1)  The  plaintiff  was  not  entitled  to  a  jury.  Sec 
692,  E.  S.  1899 ;  Bray  v.  Thacher,  28  Mo.  129 ;  Gay  v.  Ihm, 
69  Ma  584;  Snell  v.  Harrison,  83  Mo.  651;  Bronson  v. 
Wanzer,  86  Mo.  403 ;  Nelson  v.  Betz,  21  Mo.  App.  219; 
Ilunter  v.  Whitehead,  42  Mo.  624;  Durfee  v.  Moran,  67  Mo. 
374;  3  Pom.  Eq,  Juris.,  sec.  1421.  (2)  The  meeting  had 
on  March  7,  1895,  and  the  adjustment  of  all  of  the  differences 
belivxu^n  the  pjirtners,  constituted  a  final  settlement  of  the  part- 
nership. Sharpe  \\  Johnston,  69  Mo.  557;  Silver  v.  Rail- 
road, 72  Mo.  194,  5  Mo.  App.  381;  Eogers  v.  Sims,  39  Mo. 
App-  678.  (3)  Plaintiff's  petition  does  not  state  a  cause  of 
action,  for  it  does  not  phow  that  anyone  would  be  benefited  by 
an  accoimting,  and,  therefore,  the  bill  was  properly  dismissed. 
Rogers  V,  Sims,  snpra.  (4)  There  is  no  charge  of  fraud 
or  mifttj^lce  in  the  settlement  of  the  partnership  business.  If 
plaintiff  could  now  have  any  complaint  it  could  be  exercised 
rtnly  by  an  achVm  in  equity  to  reopen  the  settlement,  on  the 
ground  of  loistaie  or  fraud.  Lindley  on  Partnership  (Ewell), 
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Star  page  968;  Pomroy  v.  Benton,  57  Mo.  531.  (5)  Al- 
though there  may  have  been  a  mistake  in  the  final  settlement 
of  the  partnership  account,  yet  if  both  parties  had  equal  op- 
portunity of  knowing  of  the  mistake  and  there  was  no  fraud 
or  concealment,  then  a  court  of  equity  in  an  action  brought 
for  the  purpose  of  setting  it  aside  will  uphold  the  settlement. 
Belt  V.  Mehen,  2  Cal.  159 ;  Hertz  v.  Clark,  46  Ga.  649.  (6) 
Defendant's  answer  sets  up  a  settlement  which  affords  a  com- 
plete defense  to  plaintiff's  action.  Lindley  on  Partnership 
(Ewell),  star  page  967;  Silver  v.  Railroad,  5  Mo.  App.  381. 

GANTT,  J.— At  the  September  term  1897,  plaintiff 
brought  his  suit  in  equity  for  a  settlement  and  an  accoimting 
of  the  partnership  affairs  of  the  Vandalia  Fire  Brick  Com- 
pany, a  firm  composed  of  the  plaintiff,  S.  D.  Ely,  and  the 
defendants,  C.  G.  Daniel,  H.  T.  Davis,  J.  E.  Coontz  and 
G.  H.  Utterback,  and  engaged  in  the  business  of  manufactur- 
ing fire  and  other  brick,  drain  tile,  and  mining  coal,  at  Van- 
dalia in  Audrain  county. 

This  partnership,  it  was  alleged,  was  formed  October  24, 
1890.  The  petition  avers  that  said  firm  entered  into  a  con- 
tract with  one  Stuewe  to  carry  on  said  business  and  that  ar- 
rangement with  Stuewe  continued  until  1892  when  it  was  dis- 
solved; that  thereupon  plaintiff  and  defendants  carried  on 
said  business  until  July,  1893,  when  said  firm  retired  from 
business;  that  in  the  course  of  their  business  said  firm  ex- 
pended large  sums  of  money  for  labor  and  machinery  and 
sold  large  quantities  of  said  material  and  shipped  large  quan- 
tities of  coal  and  used  the  plant  of  the  Audrain  Manufac- 
turing and  Coal  Mining  Company,  a  corporation  of  which  said 
partners  were  the  officers  and  stockholders,  and  used  and  ap- 
propriated certain  funds  belonging  to  said  corporation ;  that 
said  firm  is  indebted  to  said  corporation  for  the  use  and  occu- 
pation of  its  said  plant ;  that  at  the  time  said  firm  retired  from 
business  there  was  on  hand  a  large  quantity  of  manufactured 
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goods  undbposed  of,  the  amount  of  which  is  unknown  to  plain- 
tiff ;  that  the  books  showing  the  same  are  in  the  hands  of  de- 
fendants; that  there  were  on  hand  also  certain  promissorj' 
notesj  to-wit,  two  against  said  Stuewe,  one  for  $2,000,  the 
other  for  $2,055.20,  both  of  date  February  1,  1892,  and  one 
on  a  Dixon,  of  February  11,  1893,  for  $1,344.30,  one  of 
January  20,  1894,  for  $520,  and  another  for  $6,580,  of  Feb- 
ruary 24,  1894,  all  bearing  interest  at  eight  per  cent  per 
annum,  and  one  on  E.  G.  Burklin  for  $75,  and  various  book 
accounts ;  that  advancements  had  been  made  to  said  firm  by  its 
members  from  time  to  time,  and  stating  the  amount  each 
partner  had  advanced.  Then  after  alleging  that  no  settlement 
had  been  made,  the  petition  prayed  for  an  accounting  and  ad- 
justment of  said  firm  liabilities,  and  for  a  dissolution,  and  for 
all  proper  decrees,  etc. 

The  joint  answer  of  defendants  was  as  follows: 
^^liow  oome  all  the  defendants  herein  and  for  their  joint 
answer  say  that  it  is  a  fact  that  all  of  the  parties  hereto  at 
one  time  were  engaged  in  business  as  partners,  and  say  that 
at  one  time  they  purchased  the  interests  of  the  Aiidrain  !Man- 
nfninnr?ng  and  lllning  Company;  that  said  Ely  owned  the 
larger  part  of  said  interest  in  said  company,  and  said  com- 
pany had  a  settlement  with  said  partnership,  which  was  agreed 
tipon  and  satisfactory  to  said  Ely  and  all  parties  concerned. 
That  said  pnrtnership  continued  in  business  until  July,  1893, 
when  it  sold  out  and  transferred  all  of  its  assets  to  the  Van- 
dalia  Coal  Company,  and  afterwards,  March  7,  1895,  all  of 
BRid  partners  except  said  Davi5  got  together  and  had  a  com- 
plete settlement  of  said  business ;  that  for  a  long  time  prior  to 
said  sale  and  piettlement  said  Davis  had  been  dropped  from 
gnid  parfnerpliip  bv  the  mutual  consent  of  all  the  parties  con- 
corned,  Def^ndinits  say  that  there  are  no  assets  of  said  part- 
nership pxcrpt  the  notes  described  in  plaintiff's  petition,  which 
are  insolvent,  and  so  resrarded  by  all  the  parties  hereto,  and 
wore  so  regarded  in  said  final  settlement  aforesaid.     Defend- 
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ants  deny  that  said  plaintiff  was  cheated  or  wronged  in  any 
way  in  any  of  said  transactions,  but  on  the  other  hand  was 
the  business  manager  of  said  partnership  and  knew  well  that 
in  said  final  settlement  everything  was  accorded  to  him  to 
which  he  was  entitled,  and  except  as  herein  admitted,  de- 
fendants deny  each  and  every  allegation  of  plaintiff's  petition, 
and  having  fully,  answered  ask  to  be  discharged  with  their 
costs/' 

To  which  plaintiff  replied  as  follows : 

"Now  comes  the  plaintiff  herein  and  for  reply  to  defend- 
ant's answer  says  that  he  denies  that  the  partnership  trans- 
ferred all  its  assets  to  the  Vandalia  Coal  Company;  denies 
that  the  defendant  Davis  was  ever  dropped  from  said  partner- 
ship by  mutual  consent  by  all  parties  concerned;  denies  that 
the  members  of  said  partnership  or  any  of  them  ever  met  and 
had  a  complete  settlement  of  said  business;  denies  that  the 
notes  described  in  plaintiff's  petition  are  insolvent,  and  denies 
that  they  are  so  regarded  by  the  parties,  either  now  or  at  the 
time  the  alleged  final  settlement  was  made;  and  denies  each 
and  every  other  allegation  of  new  matter  in  said  answer  con- 
tained ;  and  having  fully  replied  prays  for  the  relief  asked  for 
in  his  original  bill." 

When  the  cause  was  called  for  trial  "the  parties  announced 
themselves  ready  for  trial  upon  the  issue  of  settlement  of  the 
partnership  affairs  as  averred  in  the  answer,  whereupon  plain- 
tiff request^ed  a  jury  to  try  this  issue,  which  the  court  de- 
clined to  grant  and  refused  to  call  a  jury,  holding  that  as  this 
i.s  an  equity  case  the  parties  have  no  right  to  demand  a  jury 
to  try  the  issue  herein;"  to  which  ruling  plaintiff  duly  ex- 
cepted at  the  time. 

The  abstract  of  appellant  is  exceedingly  unsatisfactory, 
omitting,  as  it  does,  a  statement  of  the  settlement  which  was 
offered  and  read  in  evidence,  and  which  the  defendants  testi- 
fied was  a  final  settlement  of  the  partnership  matters  and  other 
material  evidence.     These  have  been  supplied  by  the  defend- 
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ants  in  their  abstract,  and  by  convenient  references  to  the  trans- 
cript on  file. 

We  can  not  permit  this  negligent  practice  to  pass  without 
our  disapproval.  Our  rules  are  clear  and  explicit  as  to  the 
duty  of  appellants  in  preparing  abstracts  and  briefs.  It  is  not 
the  iluty  of  respondents  to  go  to  the  expense  and  labor  of  ab- 
straeting  the  record  as  they  have  done  in  this  case  in  order  to 
advise  this  court  of  the  points  in  dispute  and  the  material  mat- 
ters in  the  record. 

I.  The  first  point  advanced  by  plaintiff,  that  the  court 
erred  in  denying  him  a  jury,  is  clearly  without  merit  This 
is  a  suit  in  equity  in  which  a  trial  by  jury  did  not  exist  at 
common  law  and  never  has  as  a  matter  of  right  in  this  State, 
and  though  the  chancellor  may  in  his  discretion  submit  certain 
issues  in  such  a  cause  to  a  jury  he  is  not  boimd  by  their  ver- 
dict. [Gay  V.  Ihm,  69  Mo.  584;  Snell  v.  Harrison,  83  Mo. 
651.]  This  constitutional  guaranty  of  the  right  of  trial  by 
jury  secures  that  right  in  the  class  of  cases  in  which  it  existed 
as  a  matter  of  right  before  the  adoption  of  the  Constitution ; 
it  does  not  extend  it.  [Cooley  on  Const.  Lim.,'504,  and  cases 
there  cited ;  Shepard  v.  Bank,  15  Mo.  mar.  page  150 ;  Edward- 
son  V.  Gamhart,  56  Mo.  81 ;  Ice  Co.  v.  Tamm,  138  Mo.  385.] 
In  this  case -plaintiff  seeks  an  accounting  of  the  partnership 
affairs  of  the  Vandalia  Fire  Brick  Company,  and  the  juris- 
diction of  courts  of  equity  in  such  suits  is  exclusive,  as  are 
their  remedies  of  dissolution  and  the  adjustment  of  the  firm 
affairs  between  the  partners  themselves.  The  court  committed 
no  error  in  denying  a  jury.  Having  jurisdiction  of  the  case 
in  equity,  it  had  it  for  all  purposes. 

n.     The  issue  was  settlement  or  no  settlement. 

On  the  part  of  defendants,  C.  G.  Daniel,  J.  F.  Coontz,  G. 
H.  Uttorback,  three  of  the  defendants,  testified  that  on  March 
7,  1895,  Mr.  Ely,  the  plaintiff,  and  themselves  had  a  meeting 
in  the  rear  ofiice  of  the  Bank  at  Vandalia,  for  the  purpose  of  set- 
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tling  the  entire  business  between  them,  not  only  of  the  Vandalia 
Fire  Brick  Company,  but  of  the  Audrain  Manufacturing  and 
Mining  Company,  and  their  individual  differences  growing  out 
of  those  concerns  as  welL  The  witness  Daniel  produced  and 
testified  that  a  balance  sheet  which  the  defendants  read  in 
evidence  was  the  final  adjustment  of  the  affairs  of  both  of  those 
concerns  and  that  Mr.  Ely  was  requested  to  present  everything 
he  had  against  them  at  that  time.  Ely  had  been  the  managing 
officer,  both  of  the  corporation,  tod  of  the  firm  which  subse- 
quently, by  mutual  agreement,  had  taten  over  the  affairs  of 
the  corporation.  Sometime  after  they  had  suspended  all  active 
operations  in  1893,  Mr.  Ely  had  removed  to  St.  Louis,  and 
they  wrote  him  to  come  to  Vandalia  to  settle  up  these  matters. 
He  came  on  March  7,  1895,  and  they  got  together.  There 
were  present  Mr.  Ely,  Coontz,  Utterback  and  Daniel.  Daniel 
testified  they  talked  over  the  whole  matter  and  Mr.  Ely  was 
called  upon  to  present  every  claim  he  had  against  the  concern ; 
that  they  wanted  everything  brought  out  and  adjusted.  At 
that  time  he  says:  ^'We  paid  Mr.  Ely  on  the  Dixon  note 
$1,577.75.  We  paid  Ely  for  labor  $458.65.  We  paid  to 
the  Vandalia  Banking  Association  $5,995,  and  also  paid  the 
same  bank  $723.  We  paid  an  overdraft  at  the  bank  of  $16.95. 
We  paid  Mr.  Utterback  $342.60.  Our  total  indebtedness  was 
$9,113.79.  We  had  five  notes  amoimting.to  $3,685.  The 
amount  paid  on  the  Dixon  note  was  $300,  the  Vandalia  Coal 
Company  paid  a  balance  of  $520,  and  that  left  us  a  balance 
of  indebtedness  of  $4,608.79.  This  was  divided  by  four, 
making  the  indebtedness  of  each,  Ely,  Utterback,  Coontz  and 
myself,  $1,152.20,  so  we  four  paid  this  $4,608.79,  which 
made  one  thousand  one  hundred  and  fifty-two  dollars  and 
some  cents  each.  We  arranged  to  pay  it  that  night,  and  it 
was  really  paid  the  next  morning.  This  was  the  final  set- 
tlement. This  memorandum  from  which  I  read  was  made  at 
the  time.  At  this  meeting  Mr.  Ely  (as  all  were)  was  called 
on  to  present  ev^ory  claim  that  he  had  against  the  concern. 
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We  talked  the  matter  over  fully  before  and  afterwards,  and 
we  wan  tod  every  solitary  thing  that  concern  owed  to  be  brought 
out  thi're  at  that  meeting  and  adjusted.  We  talked  it  over. 
We  talked  over  the  settlement  and  were  glad  that  the  matter 
had  been  adjusted — that  we  had  been  afraid  we  might  get 
into  court  on  account  of  the  unequal  relations  w^e  bore  to  it. 
Everything  that  Mr.  Ely  had  was  presented  there  and  settled. 
In  the  eettlement  there  was  going  to  Mr.  Utterback,  $342. 
We  had  tliere  the  Stuewe  notes  and  the  Dixon  notes,  and  also 
an  apen  account  against  Bucklin  for  something  over  one  hun- 
dred dollars.  All  of  these  debtors  were  totally  insolvent. 
We  couiiN'd  up  every  dollar  of  indebtedness  and  took  into  con- 
sideration everything  owing  to  us.  Every  dollar  of  the  in- 
debtedness has  been  paid.  We  adjusted  not  only  the  debts 
of  both  concerns,  but  we  adjusted  everything  between  our- 
selves. Mr.  Davis  had  in  the  meantime  become  insolvent  and 
was  imnbk  to  pay  his  part,  and  we  took  that  up  as  our  in- 
debtediiesgi  and  adjusted  it  between  ourselves.  We  considered 
fJso  the  shares  owned  by  other  parties,  and,  as  they  had  not 
joined  in  the  partnership,  we  included  them  also  in  our  settle- 
ment, ^ir.  Ely  was  the  manager  and  drew  a  salary  all  of  the 
time  we  were  in  business  and  had  charge  of  the  financial  bus- 
iness of  the  concern.  We  sold  out  to  the  Vandalia  Coal  Com- 
pany Tune  17,  1893,  and  had  our  settlement  among  ourselves 
on  iluTch  7,  1895.'' 

J,  F,  Coontz,  on  the  part  of  defendant,  testified  as  fol- 
lows: "T  live  in  Vandalia,  Missouri.  I  was  present  at  the 
meeting  on  March  7,  1895.  Mr.  Ely,  Mr.  Daniel,  Mr.  Ut- 
torbaok  and  myself  met  at  the  bank  to  have  a  final  and  com- 
plete settlement.  We  got  together.  The  bank  had  a  claim 
a^nin^'st  UF,  and  I  think  there  was  some  paid  off  on  the  Locke 
note  f  the  lialance  on  the  note  owed  by  Davis).  Mr.  Ely  had 
a  clnim  ni^ainst  us,  and  Mr.  Utterback  had  paid  in  some  money 
and  we  owed  him.  We  just  met  that  time  to  have  a  final  and 
complete  settlement  of  all  of  the  matters  of  the  concern..    Mr. 
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Daniel  did  the  figuring.  Mr.  Ely  made  a  claim  for  a  note  and 
for  a  bank  account.  Everybody  was  called  on  to  present  his 
claim,  and  everybody  did,  and  everything  was  paid.  Mr. 
Utterback  had  paid  in  more  money  than  some  of  us,  and  we 
paid  him  back.  We  talked  at  the  meeting  that  the  purpose  of 
it  wafi  to  settle  up  everything  between  us,  and  this  we  did. 
No  account  was  presented  that  was  not  settled." 

G.  H.  Utterback,  on  the  part  of  the  defendant,  testified 
as  follows:  "I  was  at  the  meeting  on  March  7,  1895,  of  Mr. 
Ely,  Mr.  Daniel,  Mr.  Coontz  and  myself.  We  met  there  for 
a  settlement,  and  we  made  a  settlement.  Mr.  Ely  presented 
an  accoimt  for  labor,  and  there  was  no  account  nor  claim  that 
was  presented  that  was  not  settled.  The  concern  owed  me 
some  money,  and  it  owed  Ely  some  money,  and  it  owed  the 
bank,  which  Mr.  Daniel  represented,  some  money.  We  first 
ascertained  what  we  had  to  pay  with,  and  then  made  up  the 
balance  among  ourselves,  and  then  adjusted  our  debts  among 
ourselves  and  paid  the  balance.  Mr.  Davis  had  failed  to  pay 
his  part,  and  we  took  that  up  as  our  loss  and  paid  it.  There 
were  five  of  us  at  first,  but  Mr.  Davis  dropped  out  and  we 
had  to  pay  his  indebtedness.'^ 

J.  E.  Bratton,  on  the  part  of  the  defendant,  testified  as 
follows :  "On  March  7,  1895,  when  this  final  settlement  took 
place  between  the  plaintiff  and  defendants,  there  was  some  old 
stock  on  hands  belonging  to  the  old  concern,  but  it  was  worth- 
less." 

Per  contra,  the  plaintiff  testified  to  the  contract  with 
Stuewe,  his  failure,  tlie  termination  of  that  contract,  and  the 
taking  of  Stuewe's  notes,  and  that  four  of  the  stockholders, 
Mr.  Ely,  Coontz,  Daniel  and  Tltterback  paid  about  $7,800  at 
that  time  as  four  of  the  stockholders  were  insolvent  and  the 
others  said  that  plaintiff  would  have  to  pay  in  proportion  to 
the  shares  he  owned  or  nine-sixteenths.  He  did  not  think  ho 
ought  to  have  to  do  so  but  any  way  they  paid  what  they  owed 
the  bank  in  that  proportion.     Having  disposed  of  Stuewe,  they 
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then  made  a  contract  with  Dixon,  and  they  ran  it  with  him 
until  March,  1893.  Dixon  also  made  a  failure  of  the  bus- 
iness, and  took  his  notes  for  the  balance  due.  These  notes 
were  as  Daniel  testified  as  to  amount.  As  to  the  March,  1895, 
settlement,  his  testimony  was  to  the  following  effect: 

"At  the  meeting  on  the  seventh  of  March,  1895,  we  just 
met  about  like  we  met  before  and  paid  what  we  owed.  I  think 
they  had  it  all  figured  up.  There  were  no  books  or  accounts 
used.  We  met  then  to  pay  off  debts  and  paid  them  off.  I  was 
li\ang  in  Mexico  at  the  time.  I  think  I  went  there  for  that 
purpose.  I  got  their  letter  but  I  always  went  there  the  first 
of  the  month.  We  knew  that  we  had  met  there  to  settle  up 
the  business  of  the  indebtedness.  We  knew  we  were  indebted 
to  the  bank  and  to  Mr.  Utterback.  I  told  them  to  get  the 
book  and  figure  up  my  account  It  was  on  the  company's- 
book.  There  were  no  other  accounts  brought  up  that  I  know 
of.  Mr.  Utterback  had  a  note.  I  don't  remember  anything 
else.  We  went  along  and  settled  up  our  business.  We  were 
there  about  an  hour,  I  think,  only  a  short  time.  I  don't  think 
there  was  anything  said  about  our  standing  accounts.  I  don't 
think  there  was  anything  said  about  the  Audrain  Manufactur- 
ing and  Coal  Mining  Company,  nor  about  the  stock  on  the 
grounds,  nor  about  the  royalty.  Mr.  Davis  was  a  member  of 
the  firm.  He  act^d  as  secretary  during  the  time  Stuewe  ran 
the  plant.  He  was  an  active  member  on  up  to  the  time,  or 
near  the  time  we  sold  out.  He  got  mad  at  me.  We  had  a 
meeting  and  I  said:  '1  am  not  going  to  put  up  any  more 
money,'  and  he  got  mad.  That  was  the  last  business 
meeting  we  had.  Davis  was  there  and  got  terrible  mad  be- 
cause I  said  I  would  not  put  up  any  more  money.  I  never 
heard  of  his  being  released  from  the  partnership,  nor  do  I 
think  anybody  else  did.  On  the  ledger  of  the  Vandalia  Fire 
Brick  Company  there  are  accounts  unsettled  on  page  6,  two 
accounts— one  for  $623.50  and  another  for  $217.50.  There 
is  a  large  account  with  a  smelter  company,  $2,000  or  $3,000 ; 
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the  American  Smelter  Company,  $1,000 ;  this  account  is  closed 
May  15,  1895,  it  is  for  $65.75;  there  is  an  account  against 
Harrigan  for  $67.95.'' 

The  settlement  or  balance  sheet  offered  and  identified 
by  Daniel  showed  that  on  that  date  the  company  owed  plain- 
tiff Ely,  a  note  of  $1,577.75,  and  an  accouut  for  labor  for 
$458.65,  which  items  constituted  a  part  of  the  total  indebted- 
ness of  the  firm,  of  $9,113.79,  from  which  they  deducted 
amount  paid  by  Vandalia  Coal  Company,  $520,  and  certain 
interest  amounting  to  $3,685.00,  and  the  amount  received 
from  Dixon  stock,  $300,  leaving  a  balance  which  the  firm 
was  required  to  meet  of  $4,608.79,  or  $1,152.20  each,  which 
they  all  agreed  was  paid  that  day. 

The  great  preponderance  of  the  evidence  established  that 
Stuewe,  Dixon  and  Davis  were  all  insolvent  and  that  the  other 
original  stockholders  were  also  insolvent  and  that  these  four 
gentlemen  proceeded  in  their  settlement  and  disposition  of  the 
company's  business  on  that  assumption.  It  further  appears 
that  in  July,  1893,  the  firm  who  constituted  the  stockholders 
of  the  Audrain  Manufacturing  and  Mining  Company  sold 
all  the  assets,  as  did  Dixon  any  interest  he  had,  to  the  Van* 
dalia  Coal  Company,  for  $7,500  cash.  This  money  they  all 
agree  w^ent  to  liquidate  the  debts  of  the  firm  as  far  as  it  would 

go.         ^         ^ 

This  action  was  not  commenced  until  about  two  and  a 
haK  years  later.  Upon  this  evidence  the  circuit  court  found 
there  was  a  settlement  and  dismissed  the  bill. 

The  various  heads  of  the  plaintiff's  brief  may  all  be  con- 
sidered under  one,  namely,  that  the  evidence  did  not  establish 
a  settlement 

In  weighing  the  testimony  as  to  whether  there  was  or  was 
not  a  settlement,  the  condition  of  the  affairs  of  the  firm  at 
the  time  of  the  alleged  settlement  in  March,  1895,  may  throw 
some  light  upon  the  issue.  It  is  absolutely  certain  that  the 
firm  had  ceased  to  be  a  going  concern  for  two  years  at  least. 
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Tliey  had  sold  all  of  their  manufacturing  plant  and  assets 
except  their  notes  and  accounts.  The  Stuewe  and  Dixon  notes 
were  utterly  valueless  and  there  was  not  the  slightest  prospect 
of  their  collection  by  delaying  a  settlement  with  that  object 
in  view.  In  view  of  the  arrangement  made  by  this  Varidalia 
Fire  Brick  Company  to  take  over  the  Audrain  Manufacturing 
and  Coal  Company,  of  which  they  were  the  only  responsible 
stockholders,  and  in  view  of  the  further  fact  that  plaintiff 
dnd  defendants  assumed  all  of  its  corporate  liabilities  and  paid 
them,  it  is  idle  to  suggest  that  company's  affairs  as  a  reason 
for  not  settling  the  partnership  affairs.  The  parties  to  this 
suit  sold  all  the  corporate  assets  for  $7,500  and  applied  the 
money  to  the  payment  of  the  debts  of  that  concern.  The 
claim  that  there  was  some  \msold  stock  on  the  yards  when  they 
sold  out  to  the  Vandalia  Coal  Company,  is  disposed  of  by 
Bratton's  evidence  that  it  was  of  no  value. 

Now,  plaintiff  testifies  that  he  received  defendant's  let- 
ters to  come  to  Vandalia  to  settle,  and  that  he  went  there.  He 
admits  they  got  together,  allowed  his  claims;  ascertained  the 
outstanding  debts  to  the  bank,  Utterback  and  himself;  took 
into  account  all  the  available  assets;  applied  them  in  reduc- 
tion of  the  liabilities,  and  thereupon  divided  the  balance  pro 
rata  and  each  assumed  and  paid  his  own  proportionate  share. 

Certainly  it  would  seem  there  was  nothing  left  to  settle. 
Now  Coontz,  Daniel  and  Utterback  all  testify  that  they  met 
to  make  a  final  settlement  and  took  an  account  of  assets  and 
liabilities  and  everybody  was  called  on  to  present  his  claims, 
and  every  one  did.  They  adjusted  everything  that  was  brought 
forward.     There  is  no  charge  of  fraud  made  in  the  petition. 

This  settlement  was  understood  by  three  out  of  the  four 
present  as  a  final  adjustment  and  Mr.  Ely  does  not  testify 
that  he  objected  to  anything  that  was  done  but  says  it  was  not 
a  final  settlement  but  a  mere  liquidation  of  what  they  owed. 
All  parties  treated  it  as  a  settlement  for  more  than  two  years, 
when  for  the  first  time  plaintiff  began  to  express  dissatisfac- 
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tion  with  the  arrangement.  Now,  while  Mr.  Ely  testified  to 
his  ignorance  of  the  way  the  accounts  were  kept,  it  must  be 
home  in  mind  that  he  was  the  general  manager  all  the  time 
and  the  same  opportunity  was  open  to  him  before  he  settled 
to  learn  the  condition  of  the  firm  as  afterwards.  While  the 
other  three  partners  testify  positively  and  with  particularity 
as  to  the  items  that  entered  into  the  settlement  and  produce 
the  balance  sheet  according  to  which  tliey  paid  their  several 
shares  of  the  debts,  Mr.  Ely  simply  says  he  "don't  think  there 
was  anything  said  about  outstanding  accounts ;"  that  he  don't 
think  anything  was  said  about  the  Audrain  Manufacturing 
and  Mining  Company ;  or  about  the  stock  on  the  grounds  or  the 
royalty,"  but  he  does  say  "we  went  along  and  settled  up  our 
business." 

In  these  circumstances  we  think  the  circuit  court  was 
justified  in  finding  there  had  been  a  final  settlement  and  in 
the  absence  of  a  specific  charge  of  fraud  there  was  no  reason 
for  disturbing  it. 

As  to  Davis,  it  is  immaterial  whether  they  agreed  to  let 
him  out  or  not  as  the  evidence  shows  he  was  insolvent  and 
they  all  recognized  that  fact,  as  Mr.  Ely  did  not  object  to 
being  charged  with  his  pro  rata  share  of  Davis's  liability. 

After  a  careful  examination  of  the  record  we  find  no 
ground  for  disturbing  the  judgment  of  the  circuit  court  and 
it  is  accordingly  affirmed.     All  concur. 
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CITT  OF  INDEPENDENCE  v.  CLEVELAND,  Appel- 

lant 

ZHvlBioA  Two,  March  11,  1902. 

1.  Cities:  powbbs.  A  city  can  exercise  the  following  powers  and  na 
o tilers:  First,  those  granted  in  express  words;  second,  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted;  third,  those  essential  to  the  declared  objects  and  purposes 
of  the  municipal  corporation — not  simply  convenient,  but  indis- 
pensable. 

2.  Laundries:  lioense.  The  statute  of  this  State  does  not  authorize 
oittes  of  the  third  class  to  levy  a  license  tax  on  steam  laundries. 
Such  authority  is  not  expressed  in  the  statute,  nor  can  it  be  im- 
plied from  the  language  used. 

3.   :  :  LAUNDBT  AGENTS.    Where  a  city  has  no  authority 

to  impose  a  license  on  steam  laundries  doing  business  therein,  it  has 
no  authority  to  impose  a  license  tax  on  an  agent  of  any  such  steam 
laundry  doing  business  therein,  nor  can  it  fine  him  for  undertaking 
therein  to  do  the  business  of  an  agent  of  a  laundry  located  else- 
where. 

4.  Appellate  Jurisdiction:  ooNSTmmoiTAL  qxtestigit:  raised  bt 
MOTION  FOB  new  TRIAL,  Held,  by  Burgess,  J.,  with  whom  Sherwood, 
P.  J.,  and  Gantt,  J.,  do  not  concur,  that  the  Supreme  Court  does 
not  acquire  jurisdiction  of  an  appeal  by  the  raising  for  the  first  time 
in  a  motion  for  a  new  trial,  of  the  question  of  the  constitutionality  of 
an  ordinance  under  which  appellant  was  convicted  for  carrying  on 
a  buBiness  without  a  license. 

Appeal  from  Jackson  Criminal  Court. — Hon.  Samuel  Davis, 
Special  Judge. 

Reversed, 

WoUman,  Solomon  &  Cooper  and  Floumoy  A  Floumoy 
iot  appellant. 


» 
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(1)  The  ordinance  in  question,  in  that  it  does  not  pui 
any  license  tax  on  steam  laundries  located  in  Independence, 
or  upon  agents  of  such  laundries,  is  in  violation  of  section  3 
of  article  10  of  the  Constitution  of  Missouri.  State  v.  North 
&  Scott,  27  Mo.  464;  St.  Louis  v.  Spiegel,  90  Mo.  687;  Kan- 
sas City  V.  Grush,  151  Mo.  128.  (2)  The  ordinance  is 
void  because  no  power  is  given  to  the  city  of  Independence  by 
its  charter  to  put  a  license  tax  on  agents  of  steam  laundries. 
Laws  1893,  p.  89,  sec.  107;  Sec.  1900,  R.  S.  1889;  Trenton 
V.  Clayton,  60  Mo.  App.  535;  Kansas  City  v.  Lorber,  64  Mo. 
App.  605;  Joplin  v.  Leckie,  78  Mo.  App.  8;  Kansas  City  v. 
Grush,  supra. 

Sam  W.  HiU  for  respondent 

(1)  The  ordinance  here  in  question  is  clearly  within  the 
limits  of  the  Constitution  of  Missouri.  Sec.  3,  art.  10,  Con- 
stitution. (2)  The  council  is  authorized  by  charter  to  tax 
agents.  Sec.  1506,  R.  S.  1889;  Sec.  107,  Laws  1893,  p. 
89.  (3)  The  constitutionality  and  legality  of  such  an  ordi- 
nance has  received  the  stamp  and  approval  of  this  court. 
St.  Louis  V.  Bowler,  94  Mo.  630. 

BURGESS,  J. — Defendant  was  convicted  in  the  police 
court  of  Independence,  Jackson  county,  Missouri,  a  city  of 
the  third  class,  and  fined  in  the  sum  of  fifty  dollars,  for  unlaw- 
fully conducting  in  said  city  an  agency  for  a  steam  laundry 
without  first  having  a  license  therefor,  as  required  by  the  ordi- 
nances of  said  city.  He  appealed  to  the  criminal  court  of 
said  county,  where,  upon  a  trial  de  novo  before  the  court,  a 
jnry  being  -waived,  he  was  again  convicted,  and  a  fine  assessed 
against  him  in  the  sum  of  thirty  dollars.  After  unsuccessful 
motion  for  new  trial  he  appeals  to  tliii?  court. 

The  ordinance  upon  which  this  prosecution  is  based  i-= 
as  follows : 

Vol  167  mo— 25 
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"J.n  ordinance  to  license,  tax  and  regulate  the  different  classes 
of  businesSj  employments,  occupations,  agencies,  public 
halls  and  amusements  in  the  City  of  Independence,  Mis- 
souri. 

"Section  1.  No  person,  firm,  company,  corporation  or 
association,  without  first  having  obtained  a  license  therefor, 
shall,  in  the  city  of  Independence,  engage,  cany  on  or  exercise 
any  of  the  following  classes  of  business,  occupations,  employ- 
ments, agencies  or  amusements,  and  the  charges  for  such  li- 
cense shall  be  as  follows Agents  of  steam  laundries 

fifteen  dollars  per  year 

"Sec  Y.  •  Any  person  in  this  city  who  shall  violate  any 
of  the  provisions  of  this  ordinance  shall  be  deemed  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  fined  not  less  than 
five  dollars,  nor  more  than  one  hundred  dollars." 

It  was  admitted  that  M.  J.  Cleveland,  the  appellant,  was 
the  agent  of  Woolf  Brothers  Steam  Laundry,  located  in  Kansas 
City,  Missouri,  and  had  been  such  agent  since  the  date  of  the 
ordinance  in  question,  and  that  there  were  and  had  been  during 
said  time  two  steam  laundries  located  in  said  city  of  Inde- 
pendence. 

The  evidence  showed  that  defendant  had  never  taken  out  a 
license  to  act  as  the  agent  for  a  steam  laundry ;  that  the  ordi- 
nance introduced  by  respondent  was  the  only  ordinance  of  the 
city  relative  to  laundries,  and  that  there  was  no  ordinance  of 
the  city  putting  a  license  tax  on  laundries  located  at  Independ- 
ence ;  that  there  was  no  attempt  on  the  part  of  the  city  to  levy 
any  tax  on  the  agents  of  laimdries  located  at  Independence. 

There  are  but  two  points  presented  by  this  appeal,  both 
of  which  are  raised  by  the  motion  for  a  new  trial  and  in  no 
other  way.  The  first  challenges  the  power  of  the  city  of  Inde- 
pendence by  its  charter  to  impose  a  license  tax  on  agents  d 
steam  laundries.  The  argument  of  defendant  is,  as  we  under- 
stand it,  that  the  city  has  no  power  to  levy  a  license  tax  upon 
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steam  laundries  themselves,  and  is  therefore  without  authority 
to  impose  such  a  tax  upon  their  agents. 

The  only  authority  which  the  city  of  Independence  has 
to  levy  and  collect  a  license  tax  upon  agents,  trades  and  occu- 
pations is  to  be  found  in  section  107,  Laws  1893,  p.  89.  It 
reads  as  follows: 

"The  coimcil  shall  have  power  and  authority  to  levy  and 
collect  a  license  tax  on  beer  depots  or  storerooms,  auctioneers, 
druggists,  hawkers,  peddlers,  banks,  brokers,  pavm-brokers, 
merchants  of  all  kinds,  grocers,  confectioners,  restaurants, 
butchers,  taverns,  hotels,  public  boarding-houses,  dramshops, 
saloons,  liquor-sellers,  billiard  and  pool  tables  and  other  gaming 
tables,  bowling  alleys,  hay  scales,  lumber  dealers,  livery-stable 
keepers,  real  estate  agents,  loan  companies,  loan  agents,  public 
buildings,  public  halls,  opera  houses,  public  grounds,  concerts, 
photographists,  bill  posters,  artists,  agents,  porters,  runners, 
drummers,  public  lecturers,  public  meetings,  circuses  and 
shows,  for  parades  and  exhibitions,  or  both,  horse  and  cattle 
dealers,  patent-right  dealers,  stock  yards,  wagon  yards,  inspec- 
tors, gangers,  mercantile  agents,  insurance  companies,  insur- 
ance agents,  manufacturing  and  other  corporations  or  institu- 
tions, street  railroad  cars,  hackney  carriages,  omnibuses,  carts, 
drays,  transfer  and  job  wagons,  ice  wagons  and  all  other  vehi- 
cles, traveling  and  auction  stores,  and  all  other  businesses, 
trades  and  avocations  whatever,  and  fix  the  rate  of  carriage  of 
persons  and  wagonage,  drayage  and  cartage  of  property ;  and 
to  license,  tax,  regulate  or  suppress  ordinaries,  money  brokers, 
money  changers,  intelligence  and  employment  offices  and  agen- 
cies, public  masquerades,  balls,  street  exhibitions,  dance  houses, 
fortime  tellers,  pistol  galleries,  com  doctors,  private  venereal 
hospitals,  museums,  menageries,  equestrian  performances,  horo- 
scopic  views,  telescopic  views,  lung  testers,  muscle  developers, 
magnifying  glasses,  ten  pin  alleys,  ball  alleys,  billiard  tables, 
pool  or  other  tables,  theatrical  or  other  exhibitions,  boxing  and 
sparring  exhibitions,  shows  and  amusements,  tippling  houses, 
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gift  enterprises  and  sales  of  unclaimed  goods  by  express  com- 
paniee  or  common  carriers ;  to  license,  tax  and  regulate,  hack- 
men,  draymen,  omnibus  drivers,  porters  and  all  others  pursu- 
ing like  occupations  with  or  without  vehicles,  and  to  prescribe 
their  compensation ;  and  to  regulate,  license  and  restrain  run- 
ners for  steamboats,  cars,  stages  and  public  houses;  and  to 
license  ferries,  and  to  regulate  the  same  and  the  landing  thereof 
within  the  limits  of  the  city/'     [Sec  1506,  R  S.  1889.] 

And  we  have  looked  in  vain  for  any  authority  in  that  sec- 
tion which  authorizes  cities  of  the  third  class  to  levy  a  license 
tax  on  steam  laundries.  It  is  clearly  not  so  expressed,  nor  do 
we  think  any  such  authority  can  be  implied  from  the  language 
employed.  In  1  Dillon's  Municipal  Corporations  (4  Ed.), 
sec.  89,  it  is  said : 

"It  is  a  general  and  undisputed  proposition  of  law  that  a 
municipal  corporation  possesses  and  can  exercise  the  following 
powers,  and  no  others :  first,  those  granted  in  expresp  words : 
second,  those  necessarily  or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted ;  third,  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation — not  simply  conven- 
ient, but  indispensable.  Any  fair,  reasonable  doubt  concerning 
the  existence  of  power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied.  [Williams  v.  Davidson, 
43  Tex.  33,  and  authorities  cited.]  But  if  there  were  any 
fairly  reasonable  doubt  as  to  the  existence  of  any  such  power 
it  must  be  resolved  against  the  city."  [Trenton  v.  Clayton, 
50  Mo.  App.  535;  Kansas  City  v.  Lorber,  64  Mo.  App.  604; 
City  of  Joplin  v.  Leckie,  78  Mo.  App.  8 ;  Brenham  v.  Water 
Company,  67  Tex.  542 ;  Kirkham  v.  Kussell,  76  Va.  956.] 

We  do  not,  however,  think  there  is  any  doubt  as  to  the 
want  of  authority  in  the  city  under  its  charter  to  license  steam 
laundries  doing  business  in  said  city.  Could,  then,  the  de- 
fendant be  required  by  ordinance  to  take  out  a  license  as  agent 
for  a  business  which  the  city  had  no  authority  to  tax,  before 
engaging  in  such  business  ?     We  think  not.     To  require  him 
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to  do  SO  would  be  imposing  upon  his  principal  indirectly  a 
burden  which  the  city  could  not  impose  directly,  and  this  would 
be  a  clear  evasion  of  the  law. 

If  the  city  had  no  authority  to  require  steam  laundries 
doing  business  within  its  limits  to  pay  a  license  tax,  it  is  some- 
what difficult  to  see  by  what  authority  it  could  compel  their 
agents  to  do  so.  Defendant  as  agent  was  simply  the  represen- 
tative of  the  principal,  and  if  no  authority  existed  upon  the 
part  of  the  city  to  require  a  license  or  occupatio.n  tax  of  his 
principal  before  engaging  in  the  laundry  business  in  the  city,  it 
must  logically  follow  that  none  could  be  required  of  the  agent. 

The  next  question  is  as  to  the  constitutionality  of  the  ordi- 
nance which  defendant  claims  is  in  conflict  with  the  provisions 
of  section  three  of  article  10  of  the  Constitution  of  this  State, 
but  from  what  we  have  said,  that  question  is  eliminated  from 
the  case  on  tliis  appeal,  if  in  fact  it  was  ever  in  it  Speaking 
for  myself,  I  do  not  think  this  question  is  properly  presented 
by  this  record  so  as  to  give  the  Supreme  Court  jurisdiction  of 
this  appeal,  and  that  the  cause  should  be  transferred  to  the 
Kansas  City  Court  of  Appeals,  but  I  defer  to  the  opinion  of  my 
associates  on  that  question. 

For  these  intimations  the  judgment  is  reversed  and  the 
defendant  discharged.     All  concur. 


KEIM  v.  VETTE,  Appellant 

Division  Two,  March  11,  1902. 

Beplevin;  plbadtno:  ArFmATrr.  An  insufficient  affidavit  does  not 
preclude  the  introduction  of  evidence  under  a  good  petition  in  re- 
plevin. 

negotiable  Note:  indobsement  nr  blank:  fraudulent  pos- 
session: BUBDEN.  The  rule  that  ''the  holder  of  a  negotiable  note 
indorsed  in  blank  by  the  payee  is  prima  facie  ita  owner  and  is  pre- 
sumed to  have  taken  it  in  good  faith  for  value  before  maturity  and 
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irithout  notice,"  does  not  apply  when  the  note  is  shown  to  have  been 
originally  obtained  by  fraud,  for  then  it  devolves  upon  the  holder 
to  show  that  he  came  into  its  possession  for  value  and  in  good  faith. 

3,   — :  — :  DEPOSIT  FOB  SAFE-KEEPING.    But  where  the  owner 


of  not©;?  iJeposits  them,  for  safe-keeping,  before  maturity,  with  the 
pA^^ec,  who  had  previously  indorsed  them  in  blank,  and  on  the  same 
day  the  payee  pledges  them  as  security  for  the  payment  of  a  bona 
fide  indebtedness,  the  holder,  having  no  knowledge  of  any  infirmity 
in  the  title  thereto  of  the  ]f>ayee,  who  has  by  the  real  owner  been 
clotlied  with  all  the  indicia  of  ownership,  is  entitled  to  retain  them 
for  ft  fulfillment  of  the  pledge,  unless  the  pledge  itself  is  usurious  or 
otherwise  illegal.  But  if  the  pledge  itself  is  tainted  with  usury  it 
is  under  the  Missouri  statute  "invalid  and  illegal,"  and  can  not  be 
used  as  a  muniment  of  the  pledgee's  title  to  the  notes.  And  the 
que.-4tion  of  usury  can  be  raised  by  the  true  owner,  or  by  any  one 
whose  rights  are  affected  by  the  pledge. 

4.  Fractdce:  rrsuKious  pledge:  how  raised.  In  a  suit  in  replevin  to 
recover  certain  notes  deposited  by  the  owner  with  the  payee  for  safe- 
keeping, and  by  the  payee  given  to  the  defendant  as  a  pledge  for  the 
payment  of  a  valid  indebtedness,  the  defendant  may  by  his  instruc- 
tions challenge  the  plaintiflf*s  right  to  question  the  legality  of  the 
plei^  as  being  usurious. 

5.  Negotiable  Notes:  collateral  security:  usurious  fledge.  A 
pledge  of  notes  to  secure  a  valid  indebtedness,  is  illegal  and  void  as 
to  every  person  whose  rights  are  affected  by  it,  if  it  is  tainted 
with  usury.  The  illegality  of  the  pledge  made  by  the  fraudulent 
depositary  or  bailee  of  the  notes,  may  be  raised  by  the  true  owner 
of  tbe  notes.    He,  as  to  such  a  pledge,  is  not  a  stranger. 

6* :  USURY:  instruction:  abstract  law.     It  is  not  reversible 


error  to  give  an  instruction  which  contains  a  mere  abstract  l^al 
definition  of  usury,  though  faulty,  if  it  does  not  affect  the  issue  of 
usury  submitted  by  other  instructions  which  cover  the  facts  in  evi- 
dence. 

Appeal  from  St.  Louis  City  Circuit  Court — Hon.  H.  D. 
Wood,  Judge. 

Affiumeb, 

OoUins^  Jamison  &  Chappel  for  appeHant 


i 
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(1)  The  affidavit  attached  to  the  petition  in  this  case  is 
not  in  accordance  with  the  statute  nor  the  rules  of  pleading 
applicable  to  such  cases.  Sec.  4463,  K.  S.  1899 ;  Pattison's 
Forms  for  Missouri  Pleading,  sec.  468.  (2)  The  respondent, 
Philip  Keim,  having  placed  the  Stewart  note  for  $7,000  in  the 
hands  of  Charles  Kuhn,  clothed  him  with  the  evidence  of 
ownership  thereof,  and  he  is  estopped  from  claiming  the  same 
from  Vette,  who  had  no  notice  at  the  time  he  acquired  the  note 
that  Keim  had  any  interest  in  it.  Lee  v.  Turner,  89  Mo.  489 ; 
Uymock  v.  Eailroad,  54  Mo.  App.  400 ;  Bank  v.  Bank,  71  Mo. 
183 ;  Neuhoff  v.  O'Reilly,  93  Mo.  164 ;  Randolph  on  Commer- 
cial Paper,  sec.  391;  18  Eng.  and  Am.  Ency.  Law  (1  Ed.), 
641 ;  Dows  v.  Kidder,  84  K  Y.  121 ;  Leigh  Bros.  v.  Railroad, 
58  Ala.  165;  Mc^STeal  v.  Bank,  46  N.  Y.  325;  Combs  v. 
Chandler,  33  Ohio  St.  178 ;  Cosdsby  v.  Vandenberg,  101  U.  S. 
572 ;  Shaw  v.  Railroad,  101  U.  S.  565.  (3)  "It  is  settled  by 
a  multitude  of  decisions  that  the  right  to  plead  usury  is  a 
privilege  personal  to  the  debtor. '^  The  defense  has  been  com- 
pared to  that  of  infancy.  27  Am.  and  Eng.  Ency.  Law  (1 
Ed.),  p.  949;  Ransom  v.  Hayes,  39  Mo.  445;  Benseley  v. 
Homier,  42  Wis.  631 ;  Lee  v.  Feamster,  21  W.  Va.  108.  (4) 
The  more  recent  decisions  of  the  Supreme  Court  of  the  State 
of  Missouri  in  construing  the  force  and  effect  of  the  act  of  the 
Greneral  Assembly  of  this  State,  approved  April  21,  1891 
(Laws  1891,  p.  170),  are  to  the  effect  that  tike  right  to  plead 
usury  "is  a  privilege  conferred  by  statute  upon  the  debtor 
alone,  or  upon  him  and  his' privies  in  estate  or  blood,  but  ifi 
unavailing  to  a  stranger  or  creditor."  Griebel  v.  Imboden, 
158  Mo.  642 ;  Vette  v.  Geist,  155  Mo.  34 ;  Hill  v.  Taylor,  125 
Mo.  331 ;  Ransom  v.  Hayes,  39  Mo.  445 ;  Bank  v.  Bank,  123 
111.  510 ;  Green  v.  Kemp,  13  Mass.  515 ;  Jackson  v.  Dominick, 
14  Johns.  435;  Loyd  v.  Scott,  4  Pet.  205;  Bank  v.  Com. 
"Warehouse  Co.,  49  N.  Y.  642 ;  Frumbro  v.  Blizzard,  6  Gill 
(N.  J.)  18;  Pinnell  v.  Boyd,  33  K  J.  Eq.  600;  Jones  on 
Mortgages  (5  Ed.),  sees.  644  and  1493;  Sande  v.  Church,  6 
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N.  Y.  347;  Maher  v.  Lanfrom,  86  111.  513;  Tyler  on  Usury, 
p.  403.  (5)  It  is  a  well-established  rule  of  law  that  a  stranger 
to  the  transaction  can  not  avail  himself  of  the  plea  of  usury. 
See  cases  above  cited  and  also  Webb  on  Usury,  sec.  366,  and 
Tyler  on  Usury,  p.  403.  (6)  A  purchaser  of  the  equity  of 
redemption  can  not  plead  usury.  Webb  on  Usury,  sec.  374; 
Loan  Ass'n  v.  Heider,  55  Iowa  424;  Ins.  Co.  v.  Olmstead,  52 
Iowa  354 ;  Bank  v.  Bank,  123  UL  510 ;  Mason  v.  Pierce,  31  X. 
E.  503 ;  Cramer  v.  Lepper,  26  Ohio  St.  59 ;  Savings  Institute  v. 
Copland,  32  K  W.  95 ;  Cain  v.  Gimon,  36  Ala.  168 ;  Sellers 
V.  Botsford,  11  Mich.  59;  Bank  v.  Kimmell,  1  Mich.  84; 
Bank  v.  Collins,  27  Conn.  142.  (7)  It  is  well  established  by 
overwhelming  authority  and  decisions  of  the  courts  of  various 
States  that  a  creditor  can  not  avail  himself  of  the  plea  of 
usury.  Benseley  v.  Homier,  42  Wis.  631 ;  Lee  v.  Feamster, 
21  W.  Va.  108 ;  Baskin  v.  Calhoun,  45  Ala.  582 ;  Barbour  v. 
Tompkins,  31  W.  Va.  410;  Miller  v.  Clark,  37  Iowa  325; 
Adams  v.  Robertson,  37  HI.  45;  Carmichael  v.  Bodfish,  32 
Iowa  418;  Harbinson  v.  Harrell,  19  Ala.  753;  Beading  v. 
Weston,  7  Conn.  409.  (8)  An  action  in  replevin  is  one  ex 
delicto  and  not  upon  contract.  Hecht  v.  Heimann,  81  Mo. 
App.  370.  (9)  Keim  was  not  at  the  time  of  the  institution 
of  this  suit  a  privy  of  Kuhn.  There  was  neither  privity  of 
estate,  blood  nor  contract  between  them,  consequently  Keim 
could  not  plead  usury  in  this  case.  Bouvier's  Law  Dictionary, 
"Privy  and  Privity;"  19  Am.  and  Eng.  Ency.  Law  (1  Ed.), 
p.  156;  Burrell's  Law  Dictionary,  "Privity;"  Greenleaf  on 
Evidence,  sec  189;  Black^s  Law  Dictionary,  ^TPrivies"  and 
"Privity;"  Anderson's  Law  Dictionary,  "Privity;'*  Webster's 
Dictionary,  "Privity;"  Winfield  on  Adjudicated  Words  and 
Phrases,  "Privy;"  Cohn  v.  Osgood,  15  Barb.  (N.  Y.)  588. 

Carl  Otto  for  respondent 

(1)  Replevin  may  be  maintained  without  aflBdavit.    Garth 
V.  Caldwell,  72  Mo.  622;  Pattison,  Mo.  Code  Plead.  (1901), 
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sec.  881;  Keen  v.  Munger,  52  Mo.  App.  663;  Bingham  v. 
Morrow,  25  Mo.  App.  448 ;  Hamilton  v.  Clark,  25  Mo.  App. 
432;  20  Am.  and  Eng.  Ency  Law  (1  Ed.),  p.  1081.  (2) 
There  was  privity  and  it  was  conceded  at  the  trial.  State  v. 
St.  Louis,  145  Mo.  567;  State  v.  Johnson,  123  Mo.  55;  Haley 
V.  Bagley,  37  Mo.  365;  Crispen  v.  Hannavan,  50  Mo.  419. 
Keim  could  redeem  from  said  pledge,  not  hecause  he  was  a 
stranger,  not  because  there  was  no  privity,  but  because  he  was 
the  owner,  and  because  there  was  privity  of  estate. 

GANTT,  J. — ^The  facts  over  which  this  litigation  arose 
are  few  and  simple. 

Philip  Keim,  a  citizen  of  St.  Louis,  a  butcher  by  trade,  in 
December,  1895,  bought  for  full  value  before  maturity  one 
principal  n^otiable  promissory  note  for  $7,000  and  ten  inter- 
est notes  for  $210  each,  all  executed  by  the  J.  W.  Stewart 
Beal  Estate  Company,  bearing  date  October  11,  1895,  and 
payable  to  the  order  of  Charies  Kuhn,  and  by  him  indorsed  in 
blank,  and  received  the  same  into  his  possession  from  Kuhn. 

These  notes  were  secured  by  e,  first  lien  on  three  brick 
houses  in  the  city,  and  were  worth  their  face  and  interest. 
Afterwards,  when  one  of  the  interest  notes  fell  due,  Keim, 
who  kept  the  notes  and  deed  of  trust  in  a  wrapper,  took  them 
all  together  to  collect  the  interest  as  instructed  by  Kuhn,  to 
Kuhn's  real  estate  office,  and  having  a  number  of  purchases  to 
make  and  having  known  Kuhn  for  some  three  years  and  hav- 
ing confidence  in  him,  said  to  Kuhn,  "I  wiU  leave  these  papers 
here  till  to-morrow,''  and  Kuhn  said,  "All  right.  I  will  give 
you  a  receipt  for  them,"  and  thereupon  wrote  and  handed  this 
receipt. 

"St  Louis,  4-14-'96. 
'Tleceived  of  Philip  Keim  one  deed  of  trust  for  seven 
thousand  dollars  and  nine  interest  notes  each  $210. 

"Chaeles  Kuhn." 
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Kuhn  then  in  Keim's  presence  put  the  bundle  of  papers 
in  his  office  safe, 

Keim  called  the  next  day  for  his  papers  and  was  informed 
Kuhn  was  temporarily  out  of  the  city.  He  went  three  times, 
and  about  that  time  it  was  noised  abroad  that  Kuhn  had  de- 
camped, and  thereupon  he  brought  replevin  for  said  papers, 
making  Kuhn  and  John  H.  Vette  defendants. 

An  order  of  delivery  was  made,  and  the  sheriff  took  said 
notes  from  defendant  Vetta  Kuhn  was  served  by  leaving  a 
copy  of  the  writ  at  the  usual  place  of  abode  of  said  Kuhn  with 
a  member  of  his  family  over  the  age  of  fifteen  years,  said 
Kuhn  being  the  last  defendant  served.  Kuhn  has  never  since 
returned  to  the  State.  The  petition  stated  the  owner- 
ship by  plaintiff  of  the  notes  and  a  specific  description  of  them ; 
that  they  were  secured  by  deed  of  trust  and  described  the 
mortgaged  property ;  that  plaintiff  was  entitled  to  the  posses- 
sion of  the  notes;  that  they  were  of  the  value  of  $7,000  and 
were  wrongfully  detained  by  defendants  Vette  and  Kuhn; 
that  they  had  not  been  seized  under  any  process,  execution  or 
attachment  against  the  property  of  plaintiff;  that  his  cause 
of  action  had  accrued  within  one  year  prior  to  the  commence- 
ment of  the  suit  and  he  was  in  danger  of  losing  his  said  prop- 
erty unless  it  was  taken  out  of  the  possession  of  the  defendants, 
and  prayed  judgment  for  plaintiff. 

To  the  petition  was  appended  this  affidavit: 

"State  of  Missouri,  1 

>  ss 
City  of  St.  Louis.  J     ' 

"Philip  Keim,  above  named,  being  duly  sworn,  on  his 
oath  says  that  all  the  matters  and  things  and  each  of  them  set 
forth  in  the  foregoing  statement  are  true.         Philip  Keim. 

"Subscribed  and  sworn  to  before  me  this  twenty-seventh 
day  of  April,  1896. 

"My  term  expires  June  28,  1897. 

"(Seal)  Enrique  Paemee, 

'TN"otary  Public,  St.  Louis,  Mo/' 
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Kuhn  made  default.  Vette's  answer,  omitting  caption, 
was  as  follows : 

"Comes  now  the  above  defendant  and  admits  that  at  the 
time  of  the  institution  of  this  suit  he  was  in  possession  of  the 
notes  and  deed  of  trust  mentioned  in  plaintiff's  petition,  hav- 
ing lawfully  and  in  good  faith  acquired  the  same  for  value 
from  the  holder  thereof,  as  security  for  a  loan  then  and  there 
made  to  such  holder  for  $5,600  and  eight  per  cent  interest, 
without  any  notice  of  plaintiff's  pretended  claim  thereto ;  and 
each  and  every  other  allegation  in  plaintiff's  said  petition  con- 
tained, this  defendant  denies  generally,  and  this  defendant 
therefore  asks  judgment  for  the  return  of  said  notes  and  deed 
of  trust  to  him,  for  damages  for  the  detention  thereof  and  for 
costs." 

To  which  plaintiff  replied,  as  follows: 

"Now  comes  the  above-named  plaintiff  and  for  a  reply 
to  the  new  matter  contained  in  the  answer  of  defendant  says 
that  he  denies  each  and  every  allegation  therein  contained. 

"Further  replying  to  the  new  matter  aforesaid  and  in 
said  answer  contained,  this  plaintiff  says  that  Charles  Kuhn 
had  no  title  at  the  time  or  any  other  time  to  said  paper  and 
could  not  transfer  any,  all  of  which  defendant  well  knew  or 
by  the  exercise  of  ordinary  diligence  could  have  learned  prior 
to  and  at  the  time  of  his  alleged  purchase. 

"Further  replying  this  plaintiff  says  that  whatever  trans- 
action the  defendant  had  with  said  Kuhn  whereby  he  wrong- 
fully obtained  from  said  Kuhn  the  possession  of  the  paper  in 
the  petition  described  was  a  loan  and  not  a  sale.  That  then 
and  there  said  loan  was  for  the  sum  of  fifty-five  hundred  dol- 
lars, and  that  defendant  was  by  the  terms  of  said  loan  to  re- 
ceive and  charge  interest  for  a  greater  amount  than  that  al- 
lowed by  law,  and  said  loan  was  at  the  time  when  made  and 
is  affected  with  usury,  and  was  and  is  illegal,  and  defendant 
has  and  had  no  right  to  the  possession  of  said  paper. 

"Wherefore,  and  by  reason  of  the  premises,  plaintiff 
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prays  for  judgment  for  the  possession  of  the  papers  hereto- 
fore described,  for  costs  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  proper.'' 

On  the  trial  it  was  conceded  in  open  court  that  the  notes 
were  of  their  face  value,  and  that  the  question  was,  to  whom 
did  the  notes  belong? 

On  the  part  of  defendant  the  evidence  was  that  his  bus- 
iness was  loaning  money ;  that  when  he  was  served  with  the 
writ  in  this  case  he  was  in  possession  of  all  the  notes  described 
in  the  petition ;  that  he  got  them  from  Charles  Kuhn,  his  co- 
defendant;  that  on  the  fourteenth  day  of  April,  1896,  he 
loaned  Kuhn  $5,500  on  these  notes  and  took  them  as  collateral. 
Said  note  and  collateral  agreement  are  as  follows: 

"St  Louis,  April  14,  1896. 

"Ten  days  after  date  I  promise  to  pay  to  the  order  of 
J.  H.  Vette  five  thousand  five  hundred  and  no  one-hundredths 
dollars,  for  value  received,  n^otiable  and  payable  without 

defalcation  or  discount  at  No. street,  St.  Louis.  Mo., 

with  interest  at  rate  of  eight  per  cent,  per  annum  from  date 
until  paid.  If  interest  is  not  paid  semi-annually,  same  to  be 
added  to  principal  and  bear  same  rate  of  interest 

"$5,500.  Charles  Kuhn. 

"Having  executed  my  note,  as  above,  and  being  desirous 
of  securing  the  same,  as  well  as  all  other  debts  and  liabilities 
for  which  I  am  now  bound,  or  until  the  maturity  of  said  note, 
may  become  bound  to  said  J.  H.  Vette  do  hereby  pledge  as  col- 
lateral security  for  said  note,  and  debts  and  liabilities  ten 
notes — nine  for  $210  each  and  one  for  $7,000,  made  by  J. 
W.  Stewart  Eeal  Estate  Company  and  payable  to  Charles 
Kuhn  or  order  dated  October  11,  1895,  and  agree  to  give 
additional  security  whenever  the  market  value  of  the  above 
collateral  should  decline,  and  on  notification  of  said  J.  H. 
Vette,  when  notified.  Now,  in  the  event  of  the  non-payment 
of  this  note  at  maturity,  or  the  payment  of  any  such  other 
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obligation  at  maturity  thereof,  or  in  default  of  me  giving  such 
additional  security  when  notified,  lie  holder  hereof  is  hereby 
invested  with  full  authority  to  use,  transfer,  hypothecate,  sell 
or  convey  the  said  property,  or  any  part  thereof,  or  to  cause 
the  same  to  be  done,  at  public  or  private  sale,  with  or  without 
notice  or  demand  of  any  sort,  at  such  place  and  on  such  terms 
as  the  holder  hereof  may  deem  best;  and  the  holder  of  this 
note  is  authorized  to  purchase  said  collaterals  when  sold  for 
his  own  protection,  and  the  proceeds  of  such  sale,  transfer  or 
hypothecation,  shall  be  applied  to  the  payment  of  the  above 
note,  together  with  all  protests,  damages,  interest,  costs  and 
charges  due  on  the  note,  or  which  may  be  incurred  by  reason 
of  its  non-payment  when  due,  or  in  the  execution  of  this 
power.  Also,  a  commission  of  five  per  cent  on  the  gross 
amount  of  said  collaterals  sold,  the  surplus,  if  any,  after  pay- 
ment of  the  above  note,  together  with  all  the  charges  above 
stated,  shall  be  paid  by  the  drawer  of  the  above  note,  or  at  the 
election  of  the  holder  hereof,  be  paid  on  any  other  obligation 
of  the  drawer  hereof,  whether  as  principal  debtor  or  otherwise, 
held  by  the  holder  hereof;  and,  if  the  proceeds  of  the  above 
sale  shall  not  be  sufficient  to  pay  the  above  note,  the  drawer 
hereof  agrees  to  make  good  any  deficit. 

"Chakles  Kuhn/' 

In  answer  to  his  counsel  he  stated  he  kept  a  set  of  books 
in  his  loan  business.  He  identified  certain  books  kept  by 
his  bookkeeper,  Shortal.  He  was  asked  to  refer  to  his  books 
and  state  what  he  gave  Kuhn  on  April  14,  1896,  as  consider- 
ation for  the  note  of  $5,500. 

He  said,  "He  [Kuhn]  had  a  couple  of  matters  with  me 
that  he  took  up  that  day  .  .  .  deeds  of  trust  as  well  as 
I  remember,^'  one  for  $3,000,  the  other  for  $2,500.  These 
had  been  pledged  to  him  by  Kuhn  prior  to  this.  He  gave 
Kuhn  these  two  papers,  and  Kuhn  owed  him  some  other  money 
and  paid  him  the  cash  over  and  above  the  $5,500.     Kiihn  was 
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a  good  customer.  They  had  traveled  together  in  Europe.  He 
was  cross-examined  on  his  books  and  stated  that  when  he  began 
loaning  to  Kuhn  that  Kuhn  said  to  him,  "Now  if  I  allow  you 
interest  at  the  rate  of  three  per  cent  per  month,  will  you  be 
satisfied  ?"  and  Vette  answered,  "Anything  you  say  will  be  sat- 
isfactory to  me;  that  will  be  all  right,"  and  they  continued 
business  on  this  plan  sometime. 

Various  items  on  his  book  were  called  to  his  attention 
with  a  view  to  ascertain  what  interest  he  charged  Kuhn  and 
tended  to  show  in  connection  with  the  evidence  of  Shortal, 
the  bookkeeper,  and  Vette,  that  Kuhn  paid  usurious  interest  on 
the  $5,600  note,  or  the  debt  for  which  it  was  given,  and  the 
notes  in  suit  placed  as  collateral. 

Addressing  ourselves  now  to  the  grounds  for  reversal. 

I.  There  is  no  merit  in  the  objection  made  to  the  intro- 
duction of  any  evidence  because,  as  counsel  alleged,  the  affi- 
davit to  the  petition  was  not  in  accordance  with  the  statute 
or  the  rules  of  pleading.  The  affidavit  covered  every  state- 
ment in  the  petition  and  the  petition  stated  every  fact  which 
the  statute  requires  to  be  stated  in  an  affidavit  as  a  condition 
to  recovering  the  property  and  preventing  defendant's  reten- 
tion of  the  property  by  giving  bond.  [Section  4463,  R.  S. 
1899 ;  section  4468,  R.  S.  1899.] 

But  independently  of  the  affidavit  the  petition  stated  a 
good  cause  of  action  in  replevin  and  the  objection  to  evidence 
could  only  go  to  the  sufficiency  of  the  petition  and  as  replevin 
can  be  maintained  in  this  State  without  any  affidavit,  the  cir- 
cuit court  properly  disregarded  the  objection.  [Eads  v. 
Stephens,  63  Mo.  90.] 

As  pithily  said  by  the  St.  Louis  Court  of  Appeals  in 
Oxley  Stave  Co.  v.  Whitson,  34  Mo.  App.  1.  c.  628,  "the  affi- 
davit is  a  mere  auxiliary  paper  designed  to  effect  the  collateral 
and  temporary  purpose  of  changing  the  possession  of  the  prop- 
erty during  the  pendency  of  the  action.  If  there  is  a  good 
petition  in  an  action  of  replevin,  there  is  a  case  in  court  with- 
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out  such  an  affidavit;  and  if  there  is  no  petition  in  such  an 
action,  there  is  clearly  no  case  in  court  even  with  such  an 
affidavit." 

II.  The  evidence  leaves  absolutely  no  doubt  that  Keim 
was  the  owner  of  the  notes  on  April  14,  1896,'  when  he  left 
them  for  safe-keeping  with  Kuhn,  and^  he  is  entitled  to  them 
now  unless  Kuhn's  act  in  hypothecating  them  to  Vette  has 
given  the  latter  a  valid  lien  thereon  to  satisfy  Kuhn's  not© 
of  that  date  to  Vette. 

The  holder  of  a  negotiable  note  indorsed  in  blank  by  the 
payee  is  prima  facie  the  owner  of  it,  and  he  is  presumed  to 
have  taken  it  in  good  faiih  for  value  before  maturity  and 
without  notice.  [Horton  v.  Bayne,  62  Mo.  531 ;  Johnson  v. 
McMurry,  72  Mo.  278;  Fitzgerald  v.  Barker,  85  Mo.  13; 
Mayes  v.  Eobinson,  93  Mo.  122.] 

But  when  it  is  shown  to  have  bfeen  originally  obtained  by 
fraud  it  then  devolves  upon  the  holder  to  establish  that  he 
came  to  its  possession  for  value  and  in  good  faith.  [Henry 
V.  Sneed,  99  Mo.  407 ;  Hamilton  v.  Marks,  63  Mo.  167 ;  Camp- 
bell V.  Hoff,  129  Mo.  317.] 

Defendant  Vette  acting  upon  this  principle  offered  evi- 
dence that,  on  the  same  day  Kuhn  received  it  as  a  temporary 
depositary,  he  borrowed  $5,500  from  Vette  and  gave  him  the 
notes  in  suit  as  collateral ;  that  he  did  not  know  plaintiff  and 
had  no  knowledge  of  any  infirmity  in  Kuhn's  title  to  the  notes. 
Thus  far  according  to  the  well-settled  principles  of  mercan- 
tile law  his  title  would  seem  to  be  impregnable  and  he  invokes 
the  doctrine  announced  by  this  court  in  Lee  v.  Turner,  89 
Mo.  loc.  cit.  494,  that,  "If  the  true  owner  of  a  negotiable  note 
over  due,  or  of  a  non-negotiable  note,  clothes  another  with  the 
usual  indicia  of  ownership,  or  with  full  power  of  disposition, 
and  third  persons  are  led  into  dealing  with  such  apparent 

owner,  they  will  be  protected  in  their  dealings 

Their  rights  .  .  .  are  derived  from,  the  act  of  the  real 
owner  which  precludes  him  from  disputing,  as  against  them. 
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the  existence  of  the  title  or  power,  which,  through  negligence  or 
mistaken  confidence,  he  caused  or  allowed  to  be  vested  in  the 
party  making  the  conveyance/'  [McNeil  v.  Tenth  Nat.  Bk., 
46  K  Y.  329 ;  International  Bank  v.  German  Bank,  71  Mo. 
197.] 

But  while  under  the  evidence  defendant  Vette  made  a 
loan  to  Kuhn  for  $5,500  and  took  this  note,  secured  by  plain- 
tiffs notes  as  collaterals,  plaintiff  insists  that  as  Vette  exacted 
and  received  usurious  interest  on  said  loan  he  thereby  voided 
his  only  claim  of  title  to  plaintiff's  notes  which  he  took  as 
a  pledge  for  said  loan,  under  the  statute  of  this  State,  known 
as  section  3710,  Revised  Statutes  1899,  enacted  in  1891  (Laws 
1891,  p.  170),  which  provides  that,  "In  actions  for  the  en- 
forcement of  liens  upon  personal  property  pledged  or  mort- 
gaged to  secure  indebtedness,  or  to  maintain  or  secure  posses- 
sion of  property  so  pledged  or  mortgaged,  or  in  any  other  case 
when  the  validity  of  such  lien  is  drawn  in  question,  proof 
upon  the  trial  that  the  party  holding  or  claiming  to  hold  any 
such  lien  has  received  or  exacted  usurious  interest  for  such  in- 
debtedness shall  render  any  mortgage  or  pledge  of  personal 
property,  or  any  lien  whatsoever  thereon  given  to  secure  such 
indebtedness,  invalid  and  illegal,"  and  he  was  not  a  bona  fide 
holder  thereof. 

On  the  trial  in  the  circuit  court  plaintiff's  right  to  assail 
this  pledge  of  his  notes  on  the  ground  of  usury  was  not  raised 
when  the  evidence  was  offered,  and  the  cause  was  tried  on  the 
issue  whether  defendant  exacted  or  received  usury  from  Kuhn 
on  the  indebtedness  for  which  he  took  plaintiffs  notes  as  a 
pledge,  but  it  was  challenged  when  the  instructions  were  of- 
fered on  the  ground  that  no  one  but  Kuhn  could  make  that 
defense. 

Conceding,  as  we  think  must  be  done,  that  by  his  objec- 
tions to  the  court's  instructions  which  permitted  the  plaintiff 
to  recover  if  Vette  exacted  usury  of  Kuhn  in  the  debt  for 
which  he  took  plaintiff's- notes  as  a  pledge  and  by  his  excep- 
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tions  to  the  denial  of  his  own,  defendant  properly  challenged 
the  validity  of  the  pledge  as  being  usurious,  the  question  is 
presented,  did  the  circuit  court  err  in  so  instructing  ?  Keep- 
ing in  view  the  relation  of  the  parties  to  this  suit  it  will  be 
observed  that  when  plaintiff  closed  his  case  he  had  established 
his  ownership  of  and  right  to  the  possession  of  the  notes  and 
the  burden  had  shifted  to  defendant  to  maintain  his  right  to 
the  possession.  How  did  he  do  this  ?  He  offered  in  evidence 
a  note  executed  to  him  by  Kuhn  and  a  pledge  of  plaintiff's 
notes  as  collateral  security  therefor,  and  evidence  that  he  took 
the  same  in  ignorance  of  plaintiff's  ownership. 

In  a  word,  he  assumed  the  burden  of  showing  that  he  held 
a  valid  pledge  of  said  notes.  Plaintiff  denied  the  validity  of 
that  transaction,  and  alleged  that  the  pledge  was  "invalid  and 
illegal"  because  Vette,  who  was  endeavoring  to  maintain  pos- 
session of  the  pledge,  had  been  guilty  of  exacting  usury  in  the 
debt  for  which  he  took  it.  Defendant  Vette  now  claims  plain- 
tiff had  no  right  to  attack  said  pledge  because  plaintiff  was 
not  privy  to  the  illegal  transaction  for  which  it  was  taken. 

We  are  thus  brought  to  a  consideration  of  the  effect  of 
the  statute  and  of  those  who  can  avail  themselves  of  it 

That  the  Act  of  1891  was  an  advanced  step  in  this  State 
in  the  direction  of  preventing  usury,  is  apparent  at  a  glance. 

The  statute  is  at  once  remedial  and  penaL 

It  is  an  established  canon  of  construction  that  remedial 
statutes  shall  be  liberally  construed;  that  "it  is  the  duty  of 
judges  to  so  construe  the  act  as  to  suppress  the  miachief  and 
advance  the  remedy."     [Sutherland  on  Stat.  Cons.,  sec.  409.] 

It  is  impossible  to  read  the  Act  of  1891  without  perceiv- 
ing that  the  Legislature  intended  to  make  a  distinction  between 
the  penalty  which  should  follow  the  taking  of  a  note  infected 
with  usury  and  the  taking  of  pledges  and  mortgages  to  secure 
usurious  indebtedness. 

In  the  one  case  ,the  usurious  interest  paid  is  allowed  to 
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I>e  credited  upon  the  principal  debt  and  when  suit  is  brought 
on  such  note  all  unpaid  usurious  interest  is  forfeited,  but 
when  the  enforcement  or  maintenance  of  the  pledge  given  to 
secure  an  usurious  debt  is  brought  in  question,  the  statute  ren- 
ders it  "invalids  and  "illegal,"  if  tainted  with  usury.  It 
would  subserve  no  good  purpose  to  try  to  reconcile  all  that  the 
courts  have  said  in  construing  the  various  statutes  on  usury, 
but  they  are  practically  harmonious  in  holding  that  when  the 
statute  imposes  a  forfeiture  without  qualification,  a  contract 
violating  it  is  illegal  and  void,  and  many  courts  hold  that  is  so, 
even  where  the  rights  of  innocent  third  parties  are  involved. 
?J"ow  section  3710,  Eevised  Statutes  1899,  is  a  clear,  unam- 
luguous  statute  and  it  makes  the  pledge  or  mortgage  based 
upon  usury  "invalid  and  illegal."  There  is  no  room  for  con- 
struction unless  the  courts  are  to  take  upon  themselves  the 
prerogative  of  writing  exceptions  into  the  statute  which  the 
lawmakers  refused  te  do.  It  is  our  duty  to  declare  the  law 
not  to  make  it. 

This  section  which  we  are  considering  makes  void  the 
mortgage  or  pledge,  as  said  by  Judge  Bronson  in  Dix  v.  Yan 
Wyck,  2  Hill  522,  "without  any  reference  to  the  source  from 
which  the  objection  comes,  or  the  consequences  which  may  fol- 
low." 

The  question  here  is  one  of  title.  The  essential  muni- 
ment in  defendant's  title  is  the  pledge  of  these  notes.  If  that 
pledge  rests  upon  usury,  the  statute  declares  it  illegal  and  in- 
viilid,  or,*  as  we  commonly  express  it,  void. 

The  existence  of  a  valid  pledge  is  the  only  obstacle  to 
plaintiff's  recovery.  Under  such  a  statute  who  shall  say  the 
true  owner  may  not  question  the  validity  and  legality  of  that 
pledge?  Certainly  there  is  no  such  exception  in  the  statute. 
Under  a  similar  statute  is  was  held  in  Dix  v.  Van  Wyck,  supra, 
that  a  judgment  creditor  by  selling  the  property  of  his  debtor 
on  execution  may  place  himself  in  a  situation  to  contest  the 
validity  of  any  prior  lien  or  incumbrance  affected  by  usury, 
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and  when  the  mortgage  and  a  sale  under  it  had  been  introduced 
in  evidence,  in  an  action  in  replevin,  the  plaintiff  was  allowed 
to  prove  the  usury  in  the  mortgage  debt  and  recover,  the  court 
holding  that  while  a  mere  stranger  could  not  officiously  inter- 
meddle in  the  matter,  a  creditor  could  not  be  regarded  as  a 
mere  stranger.  To  the  same  effect  is  Jackson  v.  Dominick,  14 
Johns.  435. 

In  German  Bank  v.  DeShon,  41  Arkansas  loc  cit.  340, 
the  Supreme  Court  of  Arkansas,  answering  the  argument  that 
thp  law  extended  peculiar  protection  to  innocent  purchasers  of 
negotiable  instruments,  said:  "But  there  is  one  exception  to 
this  rule,  and  that  is,  when  a  statute  declares  a  contract  void, 
it  gathers  no  vitality  by  its  circulation  in  respect  to  the  par- 
ties executing  it,  but  it  and  the  instrument  evidencing  it  are 
void  in  the  hands  of  every  holder,"  citing  numerous  cases  in 
the  courts  of  last  resort  throughout  the  country,  among  others 
the  Supreme  Court  of  the  United  States. 

In  Harrold  et  al.  v,  Morgan,  66  Georgia  1.  c.  401,  the 
Supreme  Court  of  that  State  said:  "This  is  a  question  of  title, 
not  one  of  accounting.  .  .  .  The  imperative  mandate  of 
the  law  makes  the  deed  void.  It  is  void  from  the  beginning, 
and  void  without  anything  else  being  said  or  done."  [Claflin 
v.  Boorum,  122  K  Y.  385.] 

The  distinction  runs  through  the  various  cases;  if  the 
statute  makes  the  contract  void,  it  is  invalid  as  to  everybody 
whose  rights  are  affected  by  it,  and  this  statute  is  just  as  im- 
perative and  effectual  to  destroy  a  pledge  founded  upon  usury 
as  if  the  word  void  had  been  used.  [Sprague  v.  Rooney,  104 
Mo.  359 ;  -Seidenbender  v.  Charles,  4  S.  &  E.  151 ;  Williams 
V.  Wall,  60  Mo.  318.]  We  shall  not  be  the  first  to  hold  that 
the  true  owner,  whose  property  is  sought  to  be  taken  from 
him  by  means  of  a  mortgage  or  pledge  which  the  statute  de- 
clares to  be  "illegal  and  invalid,"  is  a  mere  stranger  who  can 
not  be  heard  to  complain  or  inquire  into  its  legality.  We  hold 
that  the  plaintiff  is  not  a  stranger,  and  had  a  perfect  right  to 
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require  the  defendant  to  show  a  valid  pledge  of  plaintiff's  prop- 
erty before  lie  could  defeat  plaintiff's  right  to  recover  the 
same. 

Defendant,  according  to  the  verdict  of  the  jury,  was  the 
party  exacting  the  usury  and  can  not  hide  behind  the  plea  of 
innocent  purchaser  for  value  without  notice.  It  is  his  own 
illegal  act  upon  which  the  law  stamps  its  condemnation,  and 
it  is  through  this  invalid  and  illegal  instrument  he  must  make 
good  his  right  to  retain  plaintiff's  notes,  which  he  obtained 
from  the  fraudulent  bailee,  Kuhn. 

We  know  of  no  principle  of  law  or  morals  which  denies 
the  owner  of  property  the  right  to  inquire  and  examine  into  the 
validity  of  any  lien  which  is  sought  to  be  fastened  upon  his 
estate  or  property,  especially,  when  as  in  this  case,  it  is  in 
tnvitum. 

Nor  is  there  any  hardship  in  requiring  the  defendant  in 
this  case  to  comply  with  the  statute  against  usury.  Had  he 
been  content  to  have  taken  the  interest  which  the  laws  of  the 
State  permit,  hard  as  it  would  have  been  on  plaintiff  to  have 
lost  his  notes  through  the  fraudulent  conduct  of  Kuhn,  the 
defendant  would  have  been  protected  in  his  pledge,  but  he  can 
not  complain  that  he  can  not  enforce  a  pledge  which  the  statute 
rendered  illegal  and  invalid  on  account  of  his  exacting  usury 
in  the  debt  for  which  he  took  it  as  security. 

III.  The  objection  to  plaintiff's  first  instruction  is  with- 
out merit.  There  is  nothing  ambiguous  about  it  or  in  any 
way  calculated  to  mislead  the  jury.  It  was  confined  through- 
out to  the  usury,  if  any,  received  on  the  indebtedness  of  fifty- 
five  hundred  dollars  for  which  defendant  claimed  the  notes  in 
suit  as  a  pledge,  and  the  second  instruction  is  equally  unob- 
jectionable. 

IV.  The  objection  to  the  definition  of  usury  in  the  third 
instruction,  in  that  it  told  the  jury  that  it  consisted  in  the 
receiving  or  demanding  interest  greater  in  amount  than  eight 
per  cent  per  annum  on  the  principal,  is  no  ground  for  reversal, 
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because  in  each  of  the  two  other  instructions  they  were  re- 
quired to  find  that  Vette  received  more  than  the  lawful  in- 
terest on  the  $5,500  transaction. 

The  mere  abstract  definition,  though  faulty,  did  liot  affect 
the  issue  which  was  submitted  to  them  in  the  two  instructions 
which  covered  the  facts  in  evidence. 

For  the  reasons  already  given  in  the  second  paragraph 
of  this  opinion,  the  court  did  not  err  in  refusing  defendant's 
second  instruction,  which  declared  plaintiff  could  not  claim 
any  advantage  of  usury  which  Vette  may  have  charged  or 
exacted  of  Kuhn,  to  defeat  the  pledge  of  the  notes. 

For  the  defendant  the  court  gave  the  following  instruc- 
tion : 

"The  court  instructs  the  jury  that  if  they  find  from  the. 
evidence  that  Charles  Kuhn,  on  the  fourteenth  day  of  April, 
1896,  delivered  the  note  of  $7,000,  and  interest  notes,  as  well 
as  the  deed  of  trust  shown  in  evidence,  to  the  defendant  John 
H.  Vette  as  collateral  security  for  a  loan  of  $5,500,  and  that 
in  return  therefor  the  defendant  then  and  there  delivered  to 
said  Kuhn  two  other  notes  or  securities  in  the  sum  of  $5,425, 
and  at  the  same  time  gave  credit  to  said  Kuhn  for  amounts 
due  by  said  Kuhn  to  said  Vette  in  excess  of  $75 ;  and  if  the 
jury  further  find  from  the  evidence  that  the  defendant  Vette 
did  not  receive  from  said  Kuhn  any  payment  or  interest  on 
account  of  the  note  of  $5,500  read  in  evidence,  or  on  account 
of  the  two  notes  aforesaid  aggregating  $5,425  or  either  of  them, 
in  excess  of  eight  per  cent  per  annum  on  said  notes,  or  that 
said  Vette  at  the  times  said  notes  or  either  of  them  were  re- 
ceived, demanded  from  said  Kuhn,  and  that  said  Kuhn  at 
said  times  promised  to  pay  said  Vette,  a  rate  of  interest  or 
payments  on  said  notes,  in  excess  of  the  rate  of  eight  per  cent 
per  annum ;  then  plaintiff  can  not  recover  herein  on  the  ground 
of  usury  alleged  in  his  reply." 

This  instruction  in  connection  with  those  given  for  plain- 
tiff fairly  presented  the  laW  of  the  case  to  the  jury.     Xo  error 
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was  committed  in  not  givijig  those  asked  as  to  the  receiving  of 
nsury  on  other  transactions. 

As  already  stated,  the  jury  fonnd  for  plaintiff  and  as  it 
is  not  asserted  that  there  was  no  evid^ice  upon  which  the*  jury 
could  have  properly  so  found,  and  there  was  no  error  in  the 
instructions,  the  verdict  of  the  jury  must  stand. 

The  judgment  is  afltoned.     All  concur. 


ROE  V.  BANK  OF  VERSAILLES,  Appellant. 
Division  TwOy  March  11,  1002. 

1.  New  Trial:  obdeb:  statement  or  GBOimDS:  appeal.  Where  the 
trial  court,  in  granting  a  motion  for  a  new  trial,  failed  to  specify 
the  ground  on  which  its  action  was  based,  as  required  by  Revised 
Statutes  1899,  section  801,  its  action  can  not  be  assumed  to  have 
been  based  on  any  particular  ground,  but  the  ruling  will  be  tried  on 
appeal,  as  prior  to  the  new  statutory  rule,  by  looking  into  the  cor- 
rectness of  the  rulings  below  in  admitting  or  rejecting  evidence  and 
in  giving  instructions. 

2.  Evidence:  objection:  habmless  ebbob.  Where,  in  an  action  against 
a  bank  for  damages  to  plaintiff's  business  and  credit  consequent  on 
the  bank's  refusal  to  honor  checks  drawn  by  plaintiff  on  it,  the  court 
permitted  the  same  inquiry  to  be  pursued  to  its  fullest  extent,  the 
previous  exclusion  on  defendant's  objection  of  plaintiff's  testimony 
as  to  the  extent  of  the  injury  done  him  in  his  business  by  the  re- 
fusal to  honor  his  checks  is  harmless  error.  (Overruling  State  v. 
Grate,  68  Mo.  loc.  cit.  28.) 


;  :   NO  SPECIFIC  GBOUND:   INSUFFICIENT,     An  objection 

to  a  question  that  it  was  incompetent,  irrelevant,  and  immaterial, 
without  stating  any  specific  ground,  is  insufficient  to  raise  the  ob- 
jection that  the  evidence  related  to  a  matter  not  in  issue. 


:  :  OVEBBULED:  NO  EXCEPTION:  UNAVAILABLE  Olf  AP- 
PEAL. An  objection  to  a  question  asked  a  witness  is  of  no  avail  on 
appeal,  where  no  exception  is  taken  upon  the  overruling  of  the  ob- 
jection. 

:    bank's   BEFUSAL  to   HONOB   checks:    WITNESS:    VAI.X7ELJCSS 

TESTIMONY.  In  an  action  against  a  bank  for  damages  to  plaintifTs 
business  and  credit,  consequent  on  £he  bank's  refusal  to  honor  hi^ 
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checks,  a  witness  was  asked  if  he  understood  from  any  source  or  in 
any  way,  or  whether  he  got  information  from  any  one  that  the  credit 
plaintiff  had  in  his  stock  business  was  on  account  of  the  defendant 
furnishing  him  money,  and  whether  plaintiff's  credit  in  that  com- 
munity was  based  upon  that  fact,  and  replied  that  he  might  have 
heard  it  indirectly,  but  he  did  not  know;  it  might  have  had  some- 
thing to  do  with  it.  Held,  that  neither  the  questions  nor  answers 
could  have  worked  plaintiff  any  hurt,  as  the  witness  showed  a  whole- 
sale ignorance  on  the  subject. 

HEAB8AT.    The  questions  called  for  and  the  answers  con- 


stituted hearsay. 


-•  UNDEBSTAWDiwo  OF  WITNESS.    What  the  witness  understood 


was  not  evidence. 


:  SURETT  ON  NOTE:  PATEE:  PROTEST.    It  was  proper  to  refuse 

to  permit  a  surety  for  plaintiff  on  a  note  to  state  whether  the  payee 
said  anything  to  plaintiff  about  his  checks  being  protested,  when  the 
matter  was  fixed  up. 


9.    !  MOTION  FOR  SECURmr  FOR  COSTS;  INSOLVENCY:  IRRELEVANCY. 

It  was  proper  to  refuse  to  admit  in  evidence  the  motion  filed  by  de- 
fendant to  require  plaintiff  to  give  security  for  costs,  for  the  pur- 
pose of  showing  that  the  plaintiff  was  insolvent,  and  that  defendant 
admitted  it;  for  such  insolvency  was  of  the  time  of  bringing  the 
suit,  and  bore  no  relevancy  to  the  issue  joined. 

10.  :  FINANCIAL  CONDITION  OP  PLAINTIFF.  Plaintiff  hav- 
ing been  permitted  to  show  his  financial  condition  after  the  protest 
of  his  checks,  no  possible  injury  accrued  to  him  by  the  refusal  to  ad- 
mit the  motion  in  evidence. 

11.   :  PAROL:  BANK  CASHIER:  BANK  BOOKS.    It  was  competent  to 

prove  by  parol,  through  the  cashier,  that  plaintiff  had  been  doing 
business  with  the  bank  prior  to  a  certain  date,  instead  of  resorting 
to  the  bank  books  for  that  purpose. 

12.  Bank:  president:  atjthority  to  make  agreement.  The  president 
of  a  bank  is  authorized  to  make  an  agreement  whereby  a  party  is  to 
get  money  from  the  bank  to  buy  a  certain  description  of  hogs. 

13.    :    :    AUTHORITY   to   MAKE  LOAN:    BORROWER:    ESTOPPEL. 

A  person  borrowing  money  from  a  bank  through  its  president,  can 
not  deny  the  authority  of  the  president  either  to  loan  the  money  to 
him  or  to  dictate  the  terms  of  such  loan. 

14.   : : :  estoppel  of  bank.     Where  a  bank  permits 

its  president  as  its  agent  to  arrange  a  loan  of  money  for  the  pur- 
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chase  of  stock,  it  is  estopped  to  afterwards  deny  the  legitimate 
nature  of  the  loan. 

15.    .    LOAN:    PBBSUMPnON  OP  KNOWLEDGE  AND   APPBOYAI^  Where 

the  books  of  a  bank  show  that  a  certain  loan  was  made,  and  there 
is  no  countervailing  evidence,  it  will  be  presumed  that  the  nature  and 
character  and  all  the  essential  features  of  the  loan  were  known  to  the 
bank;  and,  no  disapproval  of  the  loan  appearing,  it  will  be  further 
presiuned  that  the  bank  approved  of  the  loan. 

16.    :    :    UNAUTHOBIZED   ACT   OP  PBESIDENT:    BATIPICATION : 

ESTOPPEL.  Though  the  act  of  a  bank's  president  in  arranging  for  a 
loan  of  money  for  the  purchase  of  stock  is  unauthorized,  yet,  if  the 
loan  is  afterwards  ratified  by  the  bank,  the  bank  can  not  subse- 
quently question  its  legitimate  character. 

17.  :  :  EVIDENCE:  condition  op  credit.  Where  the  presi- 
dent of  a  bank  made  an  agreement  with  a  party  whereby  such  party 
was  to  get  money  from  the  bank  to  buy  a  certain  description  of  hogs, 
he  is  competent  to  testify  of  the  kind  of  hogs  which  the  party  was 
to  buy  under  the  terms  of  the  contract  as  a  condition  of  getting 
credit  at  the  bank. 

18.  Evidence:  bank  book  entries.  It  is  proper  to  admit  in  evidence 
the  entry  from  a  bank  journal  showing  the  amount  paid  on  a  note 
payable  to  the  bank. 

19.  Appellate  Practice:  abstract:  omission:  respondent's  duty:  rule 

OP  court.  Where  a  note  is  not  contained  in  defendant's  abstract  on 
his  appeal,  so  that  it  can  not  be  ascertained  whether  there  was  a 
credit  on  the  note  or  not,  plaintiff,  if  he  desired  to  supply  the  omis- 
sion in  defendant's  abstract  and  make  the  note  and  its  lack  of  credit 
prominent,  should  have  complied  with  Supreme  Court  rule  11,  by 
filing  an  additional  abstract  covering  the  omission,  instead  of  by 
making  a  similar  statement  in  his  brief. 

20.  Evidence:  no  objection:  exclusion.  Where  a  party  makes  no 
objection  to  the  admission  of  testimony,  it  is  too  late  afterwards  to 
move  its  exclusion. 

21.   s  refusal  to  strike  OUT:  NO  EXCEPTION:  APPEAL.    Whether 

the  trial  court  erred  in  refusing  to  strike  out  evidence  can  not  be 
considered  on  appeal,  where  no  exceptions  were  saved  to  such  rul- 
ing. 

22.  Deposition:  objection:  appeal:  not  open  for  review.  Where  no 
exception  was  saved  to  the  overruling  of  an  objection  to  a  deposi- 
tion, the  point  is  not  open  for  review  on  appeal. 
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23.    :   IMMATEXIALITT:   OVERBULINO  OBJECTION :   NO  EBBOB.     Where 

a  witness  making  a  deposition  did  not  testify  to  anything  material 
to  the  issues  in  a  case,  there  was  no  prejudicial  error  in  overruling 
an  objection  to  his  deposition. 

24.  Action  Against  Bank:   dakaqeb:    befusal  to   honob   checks: 

OFFEB  TO  BUir  PLAINTIFF'S  CLAIM :  IMMATEBIAL  EVIDEl^CE.  In  an  ac- 
tion against  a  bank  for  damages  to  plaintiff's  business  and  credit, 
consequent  on  the  bank's  refusal  to  honor  his  checks,  evidence  as  to 
whether  or  not  a  person  oflfered  to  buy  plaintiff's  claim  against  the 
bank  is  wholly  immaterial  and  foreign  to  the  issues,  and  an  objec- 
tion to  asking  plaintiff  in  regard  to  the  person  makinf?  him  such 
offer  is  well  taken. 

25.  :  •  : :  impeaching  testimony:  collat- 
eral ISSUE.  Though  the  person  alleged  to  have  made  the  offer  had 
denied  that  he  ever  tried  to  buy  plaintiff's  claim  against  the  bank, 
evidence  of  plaintiff  that  he  had  made  such  an  offer  is  not  admis- 
sible for  the  purpose  of  impeaching  such  person's  testimony  on  that 
point;  it  being  on  a  collateral  issue  on  an  impertinent  matter. 

26.  Practice:  testimony  after  case  closed:  trial  court's  discre- 
tion. It  is  entirely  discretionary  with  the  trial  court  whether  a 
witness,  after  the  evidence  is  closed,  shall  be  permitted  to  again  oc- 
cupy the  witness  stand. 

27.  Note:  application  of  deposits:  parol  evidence.  Parol  evidence 
is  competent  to  show  that,  at  the  time  a  note  was  given  to  a  bank, 
the  maker  directed  that  any  deposit  he  should  thereafter  make  should 
be  credited  on  the  note,  although  before  its  maturity,  for  it  did  not 
in  the  least  vary  or  contradict  the  note. 

28.    : :  written  agreement  unnecessary.    An  agreement 

by  the  maker  of  a  note  to  a  bank  that  any  money  thereafter  deposited 
by  him  in  the  bank  shall  be  credited  on  the  note,  although  before  its 
maturity,  need  not  be  in  writing. 

29.  Action  Against  Bank:  damages:  refusal  to  honor  checks: 
case  stated.  In  an  action  against  a  bank  for  damages  to  business 
and  credit,  consequent  on  the  bank's  refusal  to  honor  checks,  it  ap- 
peared that  plaintiff  was  a  stock  dealer,  and  obtained  money  from  the 
bank  from  time  to  time  on  his  checks  to  enable  him  to  purchase  hogs 
suitable  for  the  market,  the  proceeds  of  which,  when  sold,  were  de- 
posited in  the  bank  to  meet  his  overdrafts,  and  that  to  meet  a  large 
overdraft  plaintiff  executed  a  note  for  a  portion  thereof  payable 
within  a  certain  time.  There  was  evidence  that  at  the  time  the  note 
was  given  plaintiff  expressly  directed  the  cashier  of  the  bank  to  apply 
the  deposits  that  might  be  made  from  time  to  time,  as  the  hogs 
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should  be  sold,  as  a  credit  on  the  note,  notwithstanding  it  might  not 
be  due  when  the  sales  were  made.  Held,  that  it  was  proper  to  in- 
Btruct  that  if  the  above  facts  were  so,  and  afterwards  and  before  the 
maturity  of  the  note  the  bank  received  money  from  plaintiff,  which 
was  credited  on  the  note,  and  plaintiff  had  no  other  money  in  the 
bank  at  the  time  of  the  protest  of  his  checks,  then  the  verdict  should 
be  for  defendant. 

30.  Instruction:  conflictino:  affibmaitcb  of  judqicent.  An  errone- 
ous instruction*  given  at  the  instance  of  a  party,  furnishes  him  no 
basis  for  an  affirmance  of  the  judgment  granting  him  a  new  trial, 
notwithstanding  such  imstruction  is  in  conflict  with  those  given  for 
the  other  party. 

31.  Note:  application  of  deposits:  dibbction  of  depositor:  estoppel. 
Where  the  maker  of  a  note  to  a  bank  agreed  that  deposits  there- 
after made  by  him  might  be  applied  on  the  note,  though  it  was  not 
due  when  such  deposits  were  made,  and  directed  the  cashier  to  so 
apply  the  deposits,  he  is  estopped  from  claiming  such  deposits  as 
subject  to  his  checks. 

Appeal  from  Morgan  Circuit  Court. — Hon.  D.  W.  Shackle^ 

ford.  Judge. 

Bbvebsed  akd  eemanded  (with  directions), 

Ross  &  Bohling  and  W.  M.  WUliams  for  appellant 

(1)  The  lower  court  wholly  failed  to  specify  of  record 
the  ground  or  grounds  upon  which  the  new  trial  was  granted, 
as  expressly  required  by  the  statute  in  such  cases.  E.  S. 
1899,  sec.  801;  Candee  v.  Railroad,  130  Mo.  153.  (2)  Plain- 
tiff was  not  entitled  to  a  new  trial  on  the  ground  that  error 
was  committed  in  the  admission  or  exclusion  of  evidence.  A 
simple  examination  of  the  record  will  make  it  manifest  that 
the  rulings  in  this  regard  can  not  be  complained  of  by  plain- 
tiff. An  objection  by  defendant,  to  an  inquiry  concerning  the 
effect  the  protest  of  the  checks  had  upon  plaintiff's  business 
and  credit,  was  sustained.  The  same  witness,  however,  was 
permitted  both  before  and  after  these  objections  were  sustained 
to  go  into  great  detail  upon  that  subject     Every  phase  of 
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the  question  was  fully  developed.  Nothing  was  excluded  by 
this  ruling.  Plaintiff  simply  changed  the  form  of  the  ques- 
tion and  obtained  the  evidence  he  desired.  The  exclusion  of 
evidence  at  one  time,  if  admitted  at  another,  is  not  reversible 
error.  Eeardon  v.  Eailroad,  114  Mo.  402 ;  Hollmann  v.  Lange, 
143  Mo.  107.  (3)  The  ruling  in  regard  to  information 
possessed  by  witness  did  not  injure  the  plaintiiBf.  His  objec- 
tion to  the  question  was  overruled,  but  the  witness  answered 
that  he  had  no  information  upon  the  subject  inquired  about 
(4)  Plaintiff  asked  one  of  his  witnesses  whether  Feaster 
said  anything  to  Koe  about  his  checks  being  protested,  when 
he  called  on  Eoe  to  pay  a  debt  due  Feaster.  It  does  not 
appear  what  the  answer  of  the  witness  would  have  been,  nor 
that  the  evidence  sought  to  be  elicited  would  have  been  ma- 
terial '^o  offer  was  made  to  show,  nor  does  it  in  any  man- 
ner appear  that  the  answer  would  have  tended  to  support 
plaintiff's  case  or  theory  on  the  point  to  which  the  question 
was  aimed."  Morton  v.  Heidom,  135  Mo.  615 ;  Bank  v.  Aull, 
80  Mo.  199 ;  Cracksberger  v.  Eoiter,  91  Mo.  404.  The  evi- 
dence sought  was  merely  hearsay,  in  addition.  (5)  The 
motion  for  security  for  costs  referred  to  plaintiff's  financial 
condition  at  the  time  of  the  suit.  It  did  not  tend  to  estab- 
lish any  issue  involved  in  the  merits  of  the  case.  It  was  prop- 
erly excluded.  Plaintiff  was,  however,  permitted  by  other 
evidence  to  show  his  financial  condition  after  the  protest  of  his 
checks;  and  in  no  event  was  he  injured  by  the  exclusion  of 
this  paper.  (6)  The  objection  that  the  president  could  not 
contract  for  the  bank  concerning  a  loan  to  one  of  its  customers, 
and  that  the  cashier  only  could  do  that,  was  not  well  taken. 

(7)  The  conversation  between  plaintiff  and  the  president 
of  the  bank,  about  the  kind  of  hogs  plaintiff  was  to  buy,  was 
properly  admitted.  Certainly. plaintiff  was  not  harmed  thereby. 

(8)  There  was  no  error  in  admitting  the  journal  entry, 
showing  that  $267.71  had  been  applied  on  plaintiff's  note. 
The  witness  had  already  testified  to  that  fact.     (9)     The 
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statement  of  Feaster  in  regard  to  plaintiff's  credit,  which  the 
court  refused  to  strike  out,  was  directly  in  line  with  the  testi- 
'  mony  offered  by  plaintiff.     (10)     An  objection  to  a  ques- 
tion was  sustained,  but  the  same  evidence  was  elicited  from 
the  witness  at  a  different  time,  and  this  did  not  constitute 
ground  for  a  new  trial.     (11)     Plaintiff  made  a  general  ob- 
jection to  all  the  evidence  contained  in  Callison's  deposition. 
"In  this  case  many  items  of  testimony  contained  in  the  depo- 
sitions are  grouped  together,  and  a  general  objection  made  to 
their  being  admitted  to  the  jury,  with  no  specific  reason  as- 
signed why  any  particular  item  of  such  evidence  should  not 
be  permitted ;  in  such  case  it  was  not  incumbent  upon  the  trial 
judge  to  fish  out  incompetent  evidence,  if  any  there  was  in 
the  mass  objected  to,  with  a  hook  and  line  of  his  ovm."     Par- 
sons V.  Eailroad,  94  Mo.  292.     (12)     The  question  asked 
plaintiff,  whether  Feaster  did  not  offer  to  buy  his  claim  against 
the  bank  after  the  checks  were  protested,  was  not  proper  evi- 
dence for  any  purpose.     Feaster,  a  witness  for  defendant,  was 
asked  the  same  question,  and  presumably  this  was  intended 
for  the  purposes  of  impeachment.     "The  rule  that  the  proof 
of  contradictory  statements  goes  to  the  credibility  of  the  wit- 
ness does  not  extend  so  far  as  to  introduce  previous  expressions 
of  opinion  by  the  witness."     McFadden  v.  Catron,  120  Mo. 
263.     (13)     It  was  within  the  discretion  of  the  trial  court 
to  permit  the  witness,  Stephens,  to  be  recalled  after  the  case 
was  closed,  for  the  purpose  of  making  explanation  of  his  pre- 
vious testimony.     Miller  v.  Eailroad,  64  S.  W.  141.     (14) 
Parol  evidence  that  at  the  time  the  note  was  executed,  plaintiff 
directed  any  deposit  thereafter  made  by  him  to  be  credited  on 
the  note  before  its  maturity,  did  not  vary  or  contradict  the 
note,  and  had  no  tendency  so  to  do.     A  distinct,  collateral,  con- 
temporaneous agreement,  independent  of,  and  not  varying  the 
written  agreement,  may  be  given  in  evidence,  though  it  relates 
to  the  same  subject-matter.     Brown  v.  Bowen,  90  Mo.  190; 
Green  v.  Steele,  122  Mo.  287.     (15)     It  may  be  asserted  that 
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there  was  a  conflict  in  the  instructions;  that  the  one  given  for 
plaintiff  declared  that  the  bank  had  no  right  to  apply  plain- 
tiff's deposits  to  the  payment  of  his  note  before  its  maturity, 
unless  after  the  note  was  given  there  was  an  express  agreement 
that  such  application  should  be  made,  while  defendant's  in- 
struction told  the  jury,  that  if  at  the  time  the  note  was  exe- 
cuted, or  immediately  thereafter,  plaintiff  directed  the  cashier 
of  the  bank  to  make  that  application  of  his  deposits,  and  that 
they  were  so  applied,  he  can  not  recover.  If  plaintiff's  in- 
struction was  more  favorable  to  him  than  he  was  entitled  to, 
he  can  not  complain  or  ask  a  new  trial  upon  the  ground  of  a 
conflict  Hahn  v.  Dawson,  134  Mo.  591;  Eeardon  v.  Eail- 
road,  114  Mo.  406;  Eussell  v.  Eeceivers,  70  Mo.  App.  80. 
(16)  Plaintiff  had  the  right  to  direct  the  cashier  of  the  bank 
to  apply  his  deposits  upon  the  note,  although  the  note  had 
not  matured  at  the  time  of  such  application,  and  if  the  bank 
consented  to  do  so,  and  made  the  application  under  his  direc- 
tion^ he  can  not  complain.  Gardiner  v.  Bank,  10  L.  E.  A. 
45 ;  Fisher  v.  Bank,  12  C.  C.  A.  411 ;  Bank  v.  Green,  35 
S.  W.  911.  The  defendant's  instruction  announces  the  correct 
rule.  If  plaintiff  directed  the  cashier  of  the  bank  to  apply 
the  deposits  subsequently  made  as  a  credit  upon  his  note,  and 
his  directions  were  followed  by  the  officers  of  the  bank  he  can 
not  now  be  permitted  to  mulct  the  bank  in  damages  for  so 
doing.  The  instruction  required  the  jury  to  find  that  plain- 
tiff gave  directions  to  the  defendant  to  use  the  deposits  in  that 
way,  and  that  they  were  so  used  in  accordance  with  his  in- 
structions. If  this  was  true,  he  is  estopped  to  make  any  com- 
plaint^of  the  action  of  the  bank.  Bunce  v.  Beck,  46  Mo.  383 ; 
Anthony  v.  Barlow,  69  Mo.  196;  Walters  v.  Hamilton,  75 
Mo.  App.  249. 

Wm.  Formwn  and  D,  E.  Wray  for  respondent. 

(1)  "Even  though  the  lower  court  had  given  its  reason  for 
sustaining  the  motion  for  a  new  trial,  and  the  reason  given  not 


Digitized  by  VjOOQ IC 


414  SUPREME  COURT  OF  MISSOURI, 

Roe  y.  Bank  of  Versailles. 

a  valid  one,  yet  if  the  court's  action  in  granting  the  new  trial 
can  be  sustained  upon  any  other  ground  shown  by  the  record 
and  proceeding  in  the  cause,  the  judgment  must  be  aflSrmed.'^ 
Bank  v.  Armstrong,  92  Mo.  265 ;  Hewitt  v.  Steele,  118  Mo. 
472.  (2)  The  witness  was  surety  on  a  note  for  plaintiff 
which  note  Was  held  by  Feaster.  The  testimony  of  Feaster, 
who  was  a  witness  for  defendant,  was  that  he  wanted  the  money 
due  him  on  the  note  about  the  time  plaintiff's  checks  were 
protested.  The  purpose  of  the  question  was  to  ascertain 
whether  or  not  Feaster's  reason  for  demanding  payment  at 
that  particular  time  was  on  account  of  the  protesting  of  the 
checks.  (3)  The  motion  for  costs  filed  by  defendant  was 
an  admission  on  the  part  of  defendant  that  plaintiff  was  in- 
solvent at  the  time  of  trial.  The  court  erred  in  excluding 
it.  (4)  The  books  of  the  bank  were  the  best  evidence  as  to 
whether  or  not  the  plaintiff  was  doing  business  with  it  at  a  par- 
ticular time.  The  court  erred  in  permitting  the  witness  to 
testify  over  the  objection  of  plaintiff.  (5)  The  objection  as 
to  the  contract  made  with  the  president  should  have  been  sus- 
tained. He  had  no  authority  to  make  such  contract.  Bank 
V.  Hughes,  62  Mo.  App.  576.  The  testimony  of  the  presi- 
dent should  have  been  excluded  for  the  further  reason  that 
he  had  no  authority  to  permit  an  overdraft,  and  such  agree- 
ment was  void.  It  is  held  that  directors  of  a  bank  have  no 
power  to  allow  overdrafts,  and  that  they  sanction  them,  does 
not  relieve  the  cashier  or  his  sureties.  An  overdraft  is  a  loan 
and  the  cashier  of  a  bank  who  is  a  bonded  officer,  which  the 
president  is  not,  has  no  power  or  right  to  loan  the  money  of 
the  bank  at  will  and  without  the  usual  precautions  apd  for- 
malities. Bank  v.  Stumpe,  2  Mo.  App.  546.  (6)  The  con- 
versation between  plaintiff  and  the  president  of  the  bank,  about 
the  kind  of  hogs  plaintiff  was  to  buy,  should  have  been  ex- 
cluded. If  his  statement  was  true  the  bank  was  engaging  in 
a  business  not  sanctioned  by  its  charter.  R.  S.  1899,  sec. 
1291.     (7)     The  court  erred  in  admitting  the  journal  entry 
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showing  that  $267.71  had  been  applied  on  plaintiffs  note. 
The  note  was  the  best  evidence  of  such  application.  (8)  The 
cashier  of  the  bank  could  only  appropriate  the  deposits  and  ap- 
ply them  upon  the  note  by  acting  as  the  agent  of  plaintiff.  He 
could  not  act  as  agent  for  both  plaintiff  and  the  bank.  Smith 
V.  Tyler,  57  Mo.  App.  672 ;  Chapman  v.  Currie,  51  Mo.  App. 
43;  Burke  v.  Priest  &  Burke,  50  Mo.  App.  312;  Cox  v. 
Bowling,  54  Mo.  App.  289 ;  Birge  v.  Bock,  44  Mo.  App.  74. 
(9)  Plaintiff  denied  that  he  directed  the  cashier  to  apply  his 
deposits  to  the  payment  of  the  note.  His  checks  were  honored 
up  to  and  including  October  12,  the  day  on  which  his  passbook 
was  balanced,  showing  a  balance  in  favor  of  plaintiff  in  the 
sum  of  $267.71.  The  cashier,  by  paying  checks  after  the 
date  of  the  alleged  agreement,  ratified  the  action  of  plaintiff 
in  revoking  the  agency,  if  any  such  agency  existed.  The  court 
erred  in  giving  the  instruction. 

SHEEWOOD,  P.  J.— Action  for  damages  to  plaintiffs 
business  and  credit  consequent  on  the  refusal  of  defendant 
bank  to  pay  certain  checks  drawn  by  plaintiff  on  it,  notwith- 
standing plaintiff  alleged  he  had  funds  in  the  bank  subject 
thereto ;  five  counts  make  up  the  petition. 

Each  count  alleged  plaintiff  was  a  trader,  his  business 
being  the  buying  of  stock  in  Morgan  and  other  counties,  and 
he  was  a  customer  of  defendant  bank. 

That  in  October,  1897,  he  drew  a  check  upon  said  bank, 
which  was  duly  presented  and  payment  thereof  refused  by  de- 
fendant and  the  check  protested;  that  he  had  funds  in  the 
bank  at  the  time  subject  to  said  check,  and  that  the  non-pay- 
ment thereof  resulted  in  serious  damage  to  his  business  and 
credit,  and  that  he  was  compelled  to  sacrifice  his  property 
to  meet  the  demands  of  his  creditors,  in  consequence  thereof. 

Each  count  alleged  the  non-payment  of  a  separate  check, 
which  ifi  fully  described  by  the  name  of  the  payee,  the  date 
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and  the  amount  thereof ;  and  damage*  in  the  sum  of  five  thou- 
sand dollars  are  claimed  in  each  of  said  five  counts. 

The  special  defense  relied  upon  in  the  answer  is,  in  sub- 
stance, that  plaintiff  made  an  arrangement  in  August,  1897, 
with  the  defendant  to  advance  him  money  upon  his  checks 
to  enable  him  to  buy  hogs  suitable  for  the  market;  that  the 
proceeds  of  the  hogs,  when  sold  by  plaintiff,  were  to  be  depos- 
ited with  the  defendant  to  meet  the  overdraft  thus  created; 
thjat  on  or  about  September  23,  1897,  his  overdraft  exceeded 
one  thousand  dollars,  which  was  more  than  the  bank  was  will- 
ing to  carry,  and  its  officers  did  not  want  the  indebtedness 
to  appear  in  that  form,  so  they  asked  him  to  make  a  note  for 
a  part  of  the  amount,  and  he  gave  his  note  for  seven  hundred 
and  fifty  ddlars,  due  in  thirty  days,  with  William  Callison, 
who  was  engaged  afi  plaintiff's  agent  in  selling  the  hogs,  as 
surety  thereon ;  that  at  the  time  the  note  was  given,  plaintiff 
had  on  hand  a  number  of  hogs,  which  he  had  bought  with  the 
money  advanced  by  the  bank;  that  plaintiff  expressly  directed 
the  officers  of  the  bank  to  credit  on  said  note  the  proceeds  of 
said  hogs  as  the  same  should  thereafter  be  deposited,  from 
time  to  time,  in  said  bank,  notwithstanding  the  note  might 
not  be  due  at  the  time  of  such  deposits ;  that  the  plaintiff  sold 
the  hogs  and  deposited  the  money  in  the  bank,  and,  in  accord- 
ance with  his  directions,  the  bank  applied  the  same  as  a  credit 
upon  said  note,  and  that  when  the  checks  were  presented  there 
was  no  money  on  hand  subject  thereto ;  that  they  were  not  paid 
for  that  reason- 

The  evidence  tended  to  show  that  plaintiff  had  been  trad- 
ing in  stock,  and  about  August  1,  1897,  applied  to  the  presi- 
dent of  the  Bank  of  Versailles  for  money  to  enable  him  to  buy 
merchaniable  hogs.  He  at  that  time  deposited  $107.  This 
seems  to  be  the  only  money  belonging  to  plaintiff,  not  arising 
from  the  proceeds  of  the  hogs,  ever  deposited  by  him.  It  was 
agreed  that  the  bank  would  advance  money  from  time  to  time 
on  his  checks  to  enable  him  to  purchase  hogs  suitable  for  the 
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market.  The  hogs  were  to  be  delivered  bj  plaintiff  to  his 
agent,  one  William  Callison,  and  when  sold  by  the  latter,  the 
money  was  to  be  deposited  in  the  bank  to  meet  the  overdrafts 
created  when  they  were  purchased.  Plaintiff's  overdraft  on 
September  23,  1897,  exceeded  $1,000.  The  cashier  of  the 
bink  was  imwilling  to  have  the  indebtedness  continue  to  ap- 
pear in  that  shape  on  the  bank  books,  and  requested  plaintiff 
to  give  his  note  for  a  part  of  the  amount.  A  note  for  $750 
was  accordingly  executed  by  plaintiff,  with  Callison  as  his 
surety.  It  was  payable  thirty  days  after  date.  Plaintiff  then  * 
had  a  number  of  hogs  which  had  not  been  sold.  Subsequently, 
about  the  fourth  of  October,  the  president  of  the  bank  told 
plaintiff  not  to  buy  any  more  hogs  and  to  close  up  the  business. 

The  defendant  introduced  evidence  to  the  effect  that,  at 
the  time  the  note  was  given,  plaintiff  expressly  directed  the 
cashier  of  the  bank  to  apply  the  deposits  that  might  be  made 
from  time  to  time,  as  the  hogs  should  be  sold,  as  a  credit  on 
the  note,  notwithstanding  it  might  not  be  due  when  the  sales 
were  made,  and  that  he  repeated  these  directions  to  the  presi- 
dent of  the  bank,  when  the  latter  directed  him  to  close  up  the 
business  about  October  4,  1897.  Both  the  president  and  the 
cashier  testified  that  this  was  the  understanding  and  arrange- 
ment with  the  plaintiff,  and  the  testimony  of  Mr.  Callison 
corroborated  their  view  of  the  matter. 

On  his  part,  plaintiff  denied  that  he  gave  any  such  direc- 
tions, or  had  any  such  agreement  with  the  officers  of  the  bank. 

And  it  was  testified  by  Dr.  Woods,  president  of  the 
bank,  that  on  or  about  the  fourth  of  October,  plaintiff  was 
at  the  bank  and  told  Dr.  Woods  that  he,  plaintiff,  had  departed 
from  the  contract,  by  taking  part  of  the  hogs  bought,  and 
instead,  as  per  contract,  of  turning  them  over  to  Callison,  had 
taken  them  to  Cooper  county  and  sold  them  there,  and  that 
they  were  not  such  hogs  as  the  president  had  agreed  plaintiff 
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might  use  the  credit  of  the  bank  to  pay  for.     This  statement 
of  Dr.  Woods  was  not  denied  by  plaintiff. 

There  was  evidence  upon  one  part,  that  plaintiff's  credit 
was  injtired  by  the  protest  of  his  checks,  and  that  he  made  some 
sacrifice  of  his  property,  which  he  attributed  to  the  action  of 
defendant  in  refusing  payment  of  such  checks;  and,  upon  the 
other  hand,  there  was  evidence  that  the  only  credit  plaintiff 
ever  had  grew  out  of  the  fact  that  the  bank  was  furnishing 
him  the  money  to  trade  upon,  and  further  that  he  sustained 
no  loss  by  the  selling  of  his  personal  property  and  the  trading 
of  his  land  for  other  property,  as  testified  by  him. 

The  court,  at  the  instance  of  plaintiff,  gave  these  instruc- 
tions : 

^*The  court  instructs  the  jury  that  if  they  find  for  the 
plaintiiT^  in  estimating  the  damages  he  has  sustained  by  reason 
of  the  refusal  of  the  .defendant  to  pay  his  checks,  they  should 
give  the  plaintiff  such  temperate  damages  as  they  believe  from  ' 
ihe  evidence  would  be  a  reasonable  compensation  for  the  injury 
he  must  have  sustained  by  reason  of  the  refusal  of  the  defend- 
ants to  pay  plaintiff's  checks ;  not  to  exceed,  however,  the  sum 
of  five  thousand  dollars  on  each  count  in  plaintiff's  petition. 

^*The  court  instructs  the  jury,  that  they  are  the  sole  and 
exclusive  judges  of  the  weight  of  the  evidence  and  the  credi- 
bilitT  nf  the  witnesses,  and  in  determining  the  weight  that 
should  be  given  to  the  testimony  of  any  witness  in  this  case, 
they  may  take  into  consideration  his  interest  in  the  result  of 
this  suit  as  well  as  his  manner  and  deportment  while  giving 
his  tef^tiraony. 

'^The  court  instructs  the  jury,  that  the  defendant  had 
no  right  to  apply  the  deposit  of  the  plaintiff  to  the  payment 
of  tlie  note  of  plaintiff  held  by  defendant,  unless  after  the  note 
was  mnrle  and  executed  and  before  payment  of  the  checks  of 
plaintiff  was  refused  by  the  defendant,  there  was  an  express 
Ofp'eemeni  made  and  entered  into  between  plaintiff  and  de- 
fendant, whereby  it  was  agreed  that  the  defendant  should  so 
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apply  such  deposit;  and  the  burden  is  on  the  defendant  to 
prove  such  agreement  by  a  preponderance  of  the  evidence,  and 
unless  it  has  so  shown  to  the  satisfaction  of  the  jury,  they 
should  find  for  the  plaintiff  on  each  count  of  his  petition,  and 
assess  his  damages  on  each  count  at  a  sum  not  exceeding  five 
thousand  dollars.'* 

These  were  all  the  instructions  plaintiff  asked,  and  to 
their  giving,  defendant  excepted. 

On  its  part,  defendant  bank  asked  and  the  court,  over 
plaintiff's  exceptions,  gave  these  instructions: 

^TTou  are  instructed,  that  if  you  believe  and  find  from 
the  evidence  in  this  case,  that  the  plaintiff  executed  and 
delivered  to  the  defendant  his  promissory  note  for  $750,  dated 
September  28,  1*97,  and  that  the  same  was  to  meet  a  part  of 
the  overdraft  previously  made  by  the  plaintiff,  and  that  plain- 
tiff instructed  the  cashier  of  the  defendant  at  the  time  of  the 
giving  of  said  note,  or  immediately  thereafter,  to  credit  his 
said  note  with  any  money  deposited  in  said  bank  to  his  credit, 
whether  said  note  was  due  or  not;  and  that  afterwards  and 
before  the  maturity  of  said  note,  the  defendant  did  receive 
money  from  the  plaintiff  which  was  credited  on  said  note, 
and  that  plaintiff  had  no  other  money  in  defendant  bank  at 
the  time  of  the  protest  of  said  checks,  then  your  verdict  must 
be  for  the  defendant 

"The  court  instructs  the  jury  that  although  they  may 
believe  and  find  from  the  evidence  that  plaintiff  had  money  on 
deposit  in  defendant  bank  at  the  time  defendant  caused  said 
checks  to  be  protested,  yet  if  you  further  find  from  the  evi- 
dence that  plaintiff  did  not  sustain  any  actual  damages  in  his 
business  as  a  stock  trader  and  that  he  did  not  suffer  loss  of 
credit  by  reason  of  such  refusal  of  defendant  to  pay  his  said 
checks,  then  your  verdict  can  not  be  for  more  than  nominal 
damages,  but  if  payment  of  the  check  was  wrongfully  refused, 
then  you  should  find  your  verdict  for  the  plaintiff  for  nominal 
damages  even  though  no  actual  damages  have  been  proven." 
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The  cause  being  submitted,  the  jury  returned  this  ver- 
dict: 

'^e,  the  jury,  find  the  issues  for  the  defendant  on  each 
of  the  five  counts  in.  the  petition." 

Judgment  entered  of  record  in  accordance  with  verdict 
of  jury,  and  within  proper  time  plaintiff  filed  his  motion  for 
new  trial,  as  follows: 

"Now  comes  the  above  plaintiff  and  moves  the  court  to 
set  aside  the  verdict  and  judgment  in  the  above  entitled  cause 
rendered  on  the  twenty-seventh  day  of  April,  1898,  and  grant 
a  new  trial  herein  for  the  following  reason : 

'Tirst,  because  said  verdict  is  against  the  law,  against 
the  evidence,  and  against  the  law  and  the  evidence. 

"Second,  because  the  court  erred  in  admitting  illegal 
and  incompetent  evidence  on  behalf  of  the  defendant  and  over 
the  objections  of  the  plaintiff. 

"Third,  because  the  court  refused  to  admit  legal  and 
proper  evidence  offered  by  the  plaintiff. 

"Fourth,  because  the  court  erred  in  giving  illegal  and 
improper  instructions  on  behalf  of  the  defendant  and  over  the 
objections  of  the  plaintiff. 

"Fifth,  because  the  court  erred  in  refusing  legal  and 
proper  instructions  asked  by  the  plaintiff. 

"Sixth,  because  the  verdict  is  against  the  weight  of  the 
evidence. 

"Seventh,  because  the  court  erred  in  refusing  to  give  a 
peremptory  instruction  at  the  close  of  the  case  directing  a 
verdict  for  the  plaintiff." 

The  court  granted  the  motion  for  new  trial,  but  did  not 
specify  of  record  the  ground  or  grounds  on  which  its  action 
was  bottomed,  as  the  statute  expressly  requires.  [R.  S.  1899, 
sec.  801.] 

1.  As  the  trial  court  failed  to  specify  the  basis  of  its 
action,  it  would  be  highly  improper  for  this  court  to  assume 
that  its  action  in  granting  the  motion  was  based  on  any  par- 
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ticular  grcMnd,  and  so  the  result  of  the  action  of  the  trial  court 
in  not  obeying  the  statutory  command,  will  be  that  the  ruling 
of  that  court  will  have  to  be  tried  on  the  same  basis  and  plan 
as  prevailed  in  this  Stale  prior  to  the  invention  of  the  new 
statutory  rule.  Proceeding,  then,  on  the  old  basis  and  familiar 
plan,  it  will  be  necessary  to  look  into  the  correctness  of  the 
ruling  of  the  lower  court,  first,  in  admitting  or  rejecting  evi- 
dence; second,  in  giving  instructions. 

2.  Relative  to  the  first  point,  there  were  a  number  of 
objections  taken  by  plaintiff  regarding  ruling  on  evidence, 
which  will  now  be  examined. 

a.  Plaintiff  was  asked  as  to  the  extent  of  the  injury 
done  him  in  his  business  by  the  refusal  of  the  bank  to  honor 
his  checks.  On  objection  of  defendant,  this  question  was  de- 
nied, but  immediately  thereafter,  the  same  thread  of  thought 
and  inquiry  was  pursued  to  its  fullest  extent,  despite  defend- 
ant's objections.  The  exclusion  of  evidence  at  one  time 
coupled  with  its  subsequent  admission,  can  not  constitute 
ground  for  complaint  that  prejudicial  error  has  occurred. 
pSeardon  v.  Railroad,  114  Mo.  loc  cit  402;  Hollmann  v. 
Lange,  143  Mo.  loc.  cit.  107-8.] 

A  doctrine  contrary  to  this  was  declared  by  this  court 
in  State  v.  Grate,  68  Mo.  22.  But  that  case  can  not  stand 
with  the  cases  heretofore  citod,  and  it  should  not  be  followed. 

b.  Cross-examining  Lobban,  defendant  endeavored  to 
ascertain  what  was  the  source  of  plaintiff's  credit  in  doing 
business,  so  these  questions  were  asked,  and  these  answers  re- 
turned : 

"Q.  Did  you  understand  from  any  other  source,  any 
other  way — did  you  get  your  information  from  any  one  that 
the  credit  he  had  in  Hie  stock  business  was  on  account  of  the 
Bank  of  Versailles  furnishing  money — ^funds  to  trade  in  stock 
with?  A.  I  might  have  heard  it  indirectly,  but  I  don't 
know. 

''Q.     Do  you  know  now?     A.     No,  sir. 
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"Q.  And  his  credit  in  that  community  was  based  upon 
I  bat  fact — that  the  Bank  of  Versailles  was  furnishing  him 
nioney  ?  A.  It  might  have  had  something  to  do  with  it,'  I 
don^t  know/' 

In  reference  to  this  matter,  plaintiff  says: 

^^Certainly  it  was  an  improper  question.  How  he  ac- 
quired his  credit  was  not  an  issue." 

In  answering  this  criticism  of  plaintiff,  respecting  the 
court's  admitting  the  witness  to  answer,  as  above  stated,  there 
are  several  answers. 

First,  the  objection  to  the  question  was: 

"I  object  to  the  question  as  incompetent,  irrevelant  and 
imraaterial."  Of  such  an  objection,  this  court  has  said,  for 
over  fifty  years,  that  it  is  "no  objection  at  all,"  and  only  equiv- 
lileiit,  as  Judge  Kyland  said  on  one  occasion,  to  saying,  "I 
object/' 

From  the  numerous  objections  of  this  sort  which  appear 
in  our  records  at  every  term  of  this  court,  it  would  seem  that  no 
aiiiount  of  caiapultic  force  would  be  sufficient  to  convey  to  the 
Tiiinds  of  practitioners  the  absolute  and  indispensable  neces- 
sity of  specific  objections  to  the  admission  of  improper  evi- 
dence. 

Second,  there  was  no  exception  saved  to  either  question 
or  answer.  So  that,  even  if  the  objection  to  the  question  had 
been  well  taken,  it  would  have  availed  naught,  because  no  ex- 
ception was  taken  upon  the  overruling  of  the  objection. 

Third,  the  answer  of  the  witness  showed  a  wholesale  ig- 
naranee  of  the  subject  of  inquiry,  and,  therefore,  neither  ques- 
tion nor  answer  could  have  worked  plaintiff  any  hurt. 

Fourth,  each  question  and  answer  was  hearsay  pure  and 
Biniple. 

Fifth,  what  the  witness  "understood"  was  not  evidence. 
[State  V.  Gritzner,  134  Mo.  loc.  cit  525,  and  cas.  cit. ;  State 
V.  Ha^an,  104  Mo.  1.  c.  672.] 

c.     Arnholt  testified  that  he  was  surety  for  plaintiff  on 
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a  note  to  Dr.  Eeaster  for  $110.  Then  this  question  was  asked 
witness: 

'T)id  Dr.  Feaster  say  anything  to  Mr.  Roe  about  his 
checks  being  protested,  when  the  matter  was  fixed  up  V^ 

Defendant's  objection  to  this  question  prevailed,  and 
properly  prevailed.  If  the  conversation  of  Dr.  Eeaster  and 
plaintiff  were  admissible  in  this  case,  then  hearsay  always 
is  original  and  legitimate  evidence. 

d.  Relative  to  the  ruling  of  the  court  in  rejecting,  when 
offered  by  plaintiff  in  evidence,  the  motion  filed  by  defendant 
to  rule  plaintiff  to  security  for  costs,  the  declared  object  of 
so  offering  the  motion  being  to  show  plaintiff  was  insolvent 
On  objection  by  defendant,  this  motion  was  held  inadmissible. 
In  their  brief,  plaintiff's  counsel  assert  that  this  motion  was 
admissible  on  the  theory  that  it  was  an  admission  by  defendant 
that  plaintiff  was  insolvent  True,  but  insolvent,  when? 
Clearly  cU  the  time  of  suit  hrought,  and  not  otherwise. 

The  gravamen  of  plaintiff's  suit  was  the  loss  of  credit 
plaintiff  sustained,  and  the  serious  damage  to  his  business, 
consequent  on  defendant's  refusal  to  honor  his  checks,  he 
having  at  the  time  funds  in  defendant  bank  on  which  he  drew. 
Consequently,  the  subsequent  insolvency  of  plaintiff  bore 
no  relevancy  to  the  issue  joined.  Besides,  plaintiff  was  per- 
mitted to  show  his  financial  condition  after  the  protest  of  his 
checks,  and  so  no  possible  injury  accrued  to  him,  even  if  the 
trial  court  erried  in  ruling  out  the  motion  for  costs,  which 
ruling  we  hold  was  not  error. 

e.  It  was  entirely  competent  to  prove  by  parol  through 
the  cashier,  Stephens,  that  plaintiff  had  been  "doing  business'' 
with  the  bank,  prior  to  August  1,  1897.  No  resort  to  defend- 
ant's books  was  necessary  for  that  purpose. 

The  evidence  was  admissible  on  similar  grounds  to  the 
instance  where  you  may  prove  by  parol,  a  person  was  acting 
as  an  oflScer,  though  you  could  not,  by  parol,  prove  he  was  wn 
officer. 
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f.  Plaintiff's  objection  to  Dr.  Woods,  the  president, 
testifying  that  he  made  an  agreement  with  plaintiff,  whereby 
the  latter  was  to  get  money  from  the  bank,  to  buy  a  certain 
description  of  hogs,  on  the  ground  that  the  president  could  not 
contract  for  the  bank  to  loan  its  money  to  a  customer,  had, 
in  the  circumstances  here  presented,  no  foundation  in  law. 
As  was  said  by  Gantt,  P.  J.,  when  speaking  as  the  organ  of 
the  court  in  Spark  v.  Dispatch  Co.,  104  Mo.  loc.  cit  540 : 

"The  president  of  a  business  corporation  is  its  chief  ex- 
ecutive officer.  He  may,  without  any  special  authority  from 
tho  board  of  directors,  perform  all  acts  of  an  ordinary  nature, 
which,  by  usage  or  necessity,  are  incident  to  his  office,  and 
may  bind  the  corporation  by  contracts  in  matters  arising  in 
the  usual  course  of  business  (Boone  on  Corp.,  sec.  144;  Stokes 
V,  Pottery  Co.,  46  K  J.  L.  237).'' 

But  apart  from  direct  authority,  owing  to,  and  arising 
from,  official  position,  it  does  not  lie  in  plaintiff's  mouth,  after 
having  borrowed  the  money  from  the  bank,  through  the  presi- 
di^nt,  now  to  deny  the  authority  of  the  president  either  to 
Innn  the  money  to  him  or  to  dictate  the  terms  of  such  loan. 
If  the  plaintiff's  position  be  correct,  that  the  president  had 
no  authority  to  loan  the  bank's  money,  then  it  inevitably  fol- 
lows that  plaintiff  never  got  the  money  from  the  hamk  at  all, 
and  consequently,  had  no  money  in  the  banJc  to  draw  on,  and 
therefore  had  no  ground  of  action  against  the  bank  for  not 
honoring  his  checks.  In  other  words,  plaintiff's  position  on 
tills  point,  if  successful,  would  cau5e  the  bottom  to  drop  out 
of  his  cause  of  action.  IN'ot  only  is  plaintiff  estopped  from 
pleading  the  president's  lack  of  power  in  this  regard,  but  the 
hank  itself,  having  let  the  plaintiff  have  its  money,  through 
the*  assumed  agency  of  its  president  (if  it  was  assumed)  is 
alsf>  estopped  to  deny  the  legitimate  nature  of  the  loan.  And 
in  the  absence  of  countervailing  evidence,  inasmuch  as  the 
bank's  books  show  the  loan  was  made,  it  will  be  presumed  that 
the  nature  and  character  and  all  the  essential  features  of  the 
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loan  were  made  known  to  the  bank,  and  as  no  disapproval  by 
the  bank  of  the  loan  appears,  it  will  be  presumed  the  bank  ap- 
proved of  the  loan  in  all  points  and  particulars,  for  this  is 
the  ordinaiy  presumption  of  law,  and  the  usual  course  of  bus- 
iness. [Long  V.  Joplin  Mining  Co.,  68  Mo.  422 ;  Brecken- 
ridge  v.  Ins.  Co.,  87  Mo.  loc.  cit  71 ;  Story  on  Agency,  sec. 
140;  Lenox  v.  Harrison,  88  Mo.  loc.  cit.  496,  and  cas  cit] 

And,  on  another  ground,  even  if  the  act  of  the  president 
were  wholly  unauthorized,  that  act  can  be  upheld,  and  that  is 
on  the  basis  of  ratification,  which  is  as  effectual  against  a 
corporation  as  against  an  individual  in  like  circumstances,  and 
tantamount  to  prior  authorization.  [Bank  v.  Ericke,  75  Mo. 
178,  and  cas.  cit ;  Bank  v.  Gay,  63  Mo.  33.] 

g.  If  Dr.  Woods,  the  president,  either  in  point  of  law, 
as  being  the  executive  officer  of  the  bank,  or  through  custom, 
or  usage,  or  in  consequence  of  ratification  was,  or  became, 
authorized  to  make  the  contract  with  plaintiff  about  the  hogs 
and  the  terms  on  which  plaintiff  could  get  the  money,  it  was 
entirely  competent  to  permit  Dr.  Woods  to  state  what  kind 
of  hogs  under  the  terms  of  the  contract,  plaintiff  was  to  buy, 
as  a  condition  of  getting  credit  at  the  bank. 

h.  Error  did  not  occur  in  admitting  in  evidence  the 
entrs^  from  the  journal,  showing  that  $267.71  had  been  paid 
on  the  note  for  $750.  The  witness,  Stephens,  had  already, 
without  objection,  testified  to  that  fact  A  payment  can  al- 
ways be  shown  by  parol,  even  though  a  receipt  be  given  for 
such  payment  But  plaintiff  objected  to  the  journal  entry 
showing  payment  on  the  ground  that  the  note  was  the  best 
evidence.  The  note,  however,  is  not  before  us,  and  as  it  is 
not  containe<l  in  defendant's  abstract,  though  it  appears  it 
was  identified  by  the  witness,  so  it  can  not  be  ascertained 
whether  there  was  a  credit  on  the  note  or  not.  If  plaintiff 
had  desired  to  supply  the  omission  in  defendant's  abstract, 
and  make  the  note  and  its  lack  of  a  credit  prominent,  he  should 
have  complied  with  our  rule  11  by  filing  an  additional  ab- 
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stract,  covering  the  omission ;  but  this  could  not  be  done  by 
making  a  similar  statement  in  a  brief,  as  here  attempted. 

i.  The  testimony  of  Dr.  Feaster  as  to  plaintiff  not  being 
a  good  trader  and  to  hifi  not  having  as  good  credit  as  other  men 
had,  was  received  without  objection  by  plaintiff,  but  it  was 
moved  by  him  to  be  stricken  out  Under  the  ruling  in  State 
V.  Marcks,  140  Mo.  loc.  cit.  668,  unless  testimony  is  admitted 
over  a  party's  objection,  it  is  too  late,  afterwards,  to  move  its 
exclusion.  But  whether  the  trial  court  erred  or  not,  in  this 
ruling,  is  foreclosed  from  consideration  by  reason  of  the  fact 
that  no  exceptions  were  saved  thereto. 

j.  As  to  the  deposition  of  Callison,  offered  by  defendant 
in  evidence,  to  this  plaintiff  objected  and  the  objection  was 
overruled ;  but  as  exception  was  not  saved  to  this  overruling, 
the  point  is  not  open  for  review. 

And  besides,  as  plaintiff  states,  "Callison  did  not  testify 
to  anything  material  to  the  issues  in  the  case"  there  was,  in 
any  event,  no  occurrence  of  prejudicial  error. 

k.  As  to  whether  Dr.  Feaster  offered  plaintiff  to  buy 
his  claim  against  the  bank  was  wholly  immaterial  and  foreign 
to  the  issues  joined,  and  so  the  objection  to  asking  plaintiff 
in  regard  to  Dr.  Feaster  making  him  such  an  offer  was  well 
taken,  and  so  the  court  ruled.  It  is  said  by  plaintiff  that 
^TDr.  Feaster  had  denied  that  he  ever  tried  to  buy  plaintiff's 
claim  against  the  bank,  and  the  purpose  was  to  impeach  his 
testimony  on  this  point."  But  such  testimony,  being  on  a 
collateral  issue,  on  an  impertinent  matter,  could  not  be  of- 
fered for  the  purpose  of  impeachment  [Iron  Mountain 
Bank  v.  Murdock,  62  Mo.  loc.  cit.  75,  and  cas.  cit.]  Besides, 
there  was  no  exception  saved  to  this  ruling. 

1.  It  was  entirely  discretionary  with  the  trial  court 
whether  Stephens,  after  the  evidence  was  closed,  should  be 
permitted  again  to  occupy  the  witness  stand.  [State  v.  Smith, 
80  Mo.  616;  Jackson  v.  Eailroad,  118  Mo.  199;  Collins  v. 
Lumber  Co.,  128  Mo.  451 ;  State  v.  Eisenhour,  132  Mo.  140.} 
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m.  Parol  evidence  was  competent  to  show  that  at  the 
time  the  note  was  given,  plaintiff  directed  any  deposit  he 
might  thereafter  make  should  be  credited  on  the  note  although 
before  its  maturity,  did  not  in  the  least  vary  or  contradict  the 
note.  The  rule  which  prohibits  the  introduction  of  parol 
contemporaneous  evidence,  does  not  apply  where  there  is  of- 
fered in  evidence  a  distinct  collateral  contemporaneous  agree- 
ment^ independent  of  and  not  varying  the  written  agreement, 
though  it  relates  to  the  same  subject-matter.  [Brown  v. 
Bowen,  90  Mo.  loc.  cit,  190,  and  cas.  cit. ;  Greening  v.  Steele, 
122  Mo.  287.] 

These  observations  are  also  sufficient  to  cover  and  combat 
objection  to  Dr.  Woods'  testimony.  It  was  not  necessary,  for 
reasons  already  given,  that  such  an  agreement  should  be  in 
writing.  And  no  exception  was  noted  to  the  latter  ruling, 
and  the  court  did  not  pass  on  the  former  objection,  as  to  which 
Brown  v.  Bowen  has  been  cited. 

Having  thus  discussed  the  court's  rulings  as  to  the  admis- 
sion or  rejection  of  evidence,  we  hold  no  reversible  error  oc- 
curred as  to  such  admission  or  rejection. 

3.  We  now  pass  to  the  consideration  of  the  instructions. 
If  the  remarks  hereinbefore  made  are  correct  as  to  the  admis-, 
Bibility  of  evidence  regarding  a  parol  agreement  executed  con- 
temporaneously with  the  execution  of  the  note,  then  the  in- 
struction on  this  point,  given  at  defendant's  instance,  was 
right ;  and  that  given  for  plaintiff,,  which  asserts  that  defend- 
ant had  no  right  to  apply  the  deposits,  unless  after  the  note 
was  executed,  there  was  an  express  agreement  between  the 
parties  that  the  deposits  might  be  applied  before  maturity  of 
the  note,  was  wrong. 

These  instructions  evidently  can  not  stand  together.  Un- 
der the  ruling  in  Bluedom  v.  Eailroad,  108  Mo.  439,  if  plain- 
tiff's instructions  are  correct  in  every  point  and  particular, 
and  he  recover  in  the  court  below,  and  the  defendant's  instruc- 
tions are  given,  though  incorrect,  and  he  appeals,  this  will 
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auihorize  a  reversal,  though  caused  by  defendant's  self-invited 
error.  If  this  ruliiig  had  continued  to  be  the  law,  then  plain- 
tiff in  this  caae^  if  an  instruction  in  his  behalf  had  been  erro- 
TijBous  and  that  on  part  of  defendant  entirely  free  from  error, 
could  io  nil  confidence  rely  on  an  affirmance  of  the  judgment 
or  order  granting  a  new  trial,  because,  as  is  said  in  Bluedom's 
case,  "^it  i^  reversible  error  to  give  conflicting  instructions, 
no  malter  at  ivhose  instance  they  are  given/* 

In  other  words,  a  party  in  faidt  is  in  better  condition  than 
a  party  free  from  fault,  and  so  long  as  the  former  can  continue 
to  stuff  tlie  record  with  error,  so  long  he  may  continue  to 
baffle  the  ^i  I  ministration  of  the  law  and  defiantly  defeat  the 
ends  of  jiistiee* 

But  lliL^  preposterous  ruling  was  not  of  long  duration. 
It  wos  ?=iTiittcii  "hip  and  thigh"  and  overthrown  in  Baker  v. 
Eailroadj  132  Mo.  533.  Similar  rulings  were  also  made  in 
Christian  v.  Insurance  Co.,  143  Mo.  loc.  cit.  468,  and  State 
V.  Cablpj  117  Mo.  loc.  cit.  386.  Under  these  later  rulings,  if 
plain tiff^s  instruction  which  necessitated  the  making  of  an 
e.^press  agreement  about  the  use  of  deposits  after  the  note  was 
executed,  wa^  wrong,  then  this  gives  plaintiff  no  basis  for  an 
affirmanee  of  the  judgment,  notwithstanding  such  instruction 
wm  in  conflict  with  those  given  for  defendant. 

What  alrendy  has  been  ruled  in  reference  to  the  validity 
of  a  parol  ain'i^cnient  made  contemporaneously  with  the  execu- 
tion nl  the  ni>te,  settles  the  correctness  of  defendant's  instruc- 
tion on  this  point,  in  its  favor. 

4.  11 1 e  parol  agreement  between  Dr.  Woods  and  plain- 
tiff for  tlte  iTae  of  the  deposits  as  fast  as  they  came  in,  being 
valid,  there  can  be  no  doubt  as  to  the  right  of  the  cashier  to 
obey  plaintiff*^  directions  in  this  regard. 

PLjinfiff  had  the  undoubted  right  to  give  directions  as  to 
how  his  depo3it3  should  be  applied,  and  these  directions  being 
given,  under  a  previously  made  agreement  and  the  deposits 
applied  as  di  reacted,  plaintiff  is  clearly  estopped  from  taking 
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any  course  opposed  to  his  previous  agreement  and  directions. 
[Bunce,  Admr.,  v.  Beck,  46  Mo.  333;  Guffey  v.  O'Reiley, 
88  Mo.  loc.  cit.  429.] 

Finding  no  error  in  admitting  or  excluding  evidence  and 
no  prejudicial  error  in  giving  instructions,  of  which  plaintiff 
can  complain,  we  reverse  the  judgment  and  remand  the  cause 
with  directions  to  the  lower  court  to  enter  judgment  on  the 
verdict     All  concur. 


THE  STATE  v.  THIEEAUF,  Appellant. 

Division  Two,  March  11,  1902. 

Patent  Uedicine:  oastoria:  public  pbopkrty.  Since  the  expira- 
tion in  1866  of  the  patent  under  which  "Castoria"  was  first  manu- 
factured, that  word  has  become  public  property,  and  no  trade-mark 
exists  in  it  any  longer,  and  no  person  is  debarred  from  using  it. 

:  IMITATION  OF  FALSE  FORMULA.     A  Criminal  imitation  can 

not  be  predicated  on  the  use  by  the  alleged  imitator  of  a  formula 
which  recites  as  the  ingredients  of  his  medical  compound  the  same  in- 
gredients recited  in  a  false  statement  of  the  complainant's  formula. 


Itt7    4^1 
pl67  272| 

167  429 
el01a«513 
il01a»514 


3. 


CRIMINAL    PLEADING:     IMITATION      IN     PART:      LABELS. 


4. 


cardinal  principle  in  criminal  pleading  is  that  it  must  contain  an 
allegation  of  every  fact  which  is  essential  to  the  punishment  to  be  in- 
flicted. If  defendant  is  charged  with  selling  a  patent  medicine  which 
in  in  part  ah  imitation  of  another  well-known  medicine,  there  must 
be  a  specific  allegation  as  to  what  part  has  been  imitated.  A  setting 
out  in  the  information  of  many-worded  labels  attached  to  the  bottles 
containing  the  two  medicines,  where  such  labels  contain  names  and 
formulae  of  medicines  which  have  become  public  property,  falls  far 
short  of  that  particularity  which  is  required  in  stating  a  criminal 
charge,  and  is  no  such  pleading  as  will  sustain  a  verdict  of  guilty. 

.    ;    J    u^    STATUTORY  LANGUAGE.    Where    the 


statute  denounces  various  distinct  acts  as  criminal,  in  the  disjunct- 
ive, the  pleading  must  specify  what  part  of  the  statute  the  accu.sed 
has  violated  and  in  what  way.  The  defendant's  constitutional  right 
**to  demand  the  nature  and  cause  of  the  accusation  against  him," 
requires  this.  A  mere  general  accusation  in  the  general  language  of 
the  statute  U  not  sufficient. 
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6.  :  :  COPYING  EXHIBITS.    Good  pleading  makes  it  neo- 

effdary  to  charge  every  essential  of  an  exhibit.    Merely  copying  it 
into  the  information  or  indictment  in  not  such  pleading. 

Appeal  from  St.  Louis  Court  of  Criminal  Correction. — Hon. 
Willie  H.  Clark,  Judge. 

Reversed.  ^ 

v 

Thomas  P.  Bashaw  for  appellant 

The  information  is  bad  pleading.  Using  merely  the 
language  of  the  statute,  it  alleges  that  the  label  designated 
such  compound  "in  part  by  words  and  general  deeign/'  etc, 
and  "was  in  part  the  same  to  the  eye,"  etc.,  but  does  not  aver 
in  what  part  or  in  what  respect ;  and  that  defendant  was  not 
the  first  to  use  said  words,  "wholly  or  in  part,  and  said  general 
design ;''  thus  failing  to  point  out  any  words  or  designs  alleged 
to  be  in  imitation  of  complainant's  label.  Again,  it  simply 
alleges  that  defendant  "with  intent  to  defraud  did,"  etc.,  with- 
out naming  the  person,  firm  or  corporation  to  be  defrauded ; 
nor  is  it  averred  that  the  intent  was  to  defraud  some  person 
or  persons  to  afiiant  unknown.  Defendant  had  a  right  to  know 
whether  he  was  charged  with  an  intent  to  defraud  the  Centaur 
Company  or  the  public.  In  the  one  case  the  evidence  and 
the  proof  to  be  collected  to  meet  the  charge  would  be  essen- 
tially different  from  that  required  in  the  other.  For  this  rea- 
son a  fireneral  averment  of  an  intent  to  defraud  is  not  suffici- 
ent. The  intent  to  defraud  is  the  gist  of  the  offense.  With- 
out it  there  is  no  case,  under  the  section  named. 

Edward  C.  Crow,  Attorney-General,  and  Jerry  M.  Jef- 
fries for  the  State. 

(1)  It  is  not  necessary  that  every  section  of  an  act 
should  be  cx)nstitutional  in  order  that  the  entire  act  may  be 
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constitutional.  The  section  attacked  by  the  appellant  is  one 
under  which  he  is  not  prosecuted,  and  is  clearly  separable  from 
the  remainder  of  the  act,  and  the  remainder  of  the  act  when 
separated  from  this  section  would  constitute  a  suflScient  law 
to  cover  the  offense.  In  such  a  case,  it  is  immaterial  whether 
such  section  is  or  is  not  constitutional.  State  ex  rel.  v.  Ins. 
Co.,  152  Mo.  48.  Sections  10368  and  10369,  Revised  Stat- 
utes 1899,  as  well  as  other  sections  of  this  amendatory  act  are 
practically  the  same  as  sections  86Y3  and  8574,  Revised  Stat- 
utes 1889;  and  sections  8573  and  8574,  Revised  Statutes 
1889,  are  the  same  as  sections  7546  and  7547,  Revised  Stat- 
utes 1879.  There  is  very  little  change  in  the  law  and  if  the 
amended  Act  of  1893  should  fall  by  reason  of  its  unconsti- 
tutionality because  of  a  defective  passage  through  both  houses 
or  irregularity  in  its  enactment,  the  conviction  would  still  be 
legal  under  the  statute  this  amended  act  purports  to  repeal. 
An  unconstitutional  act  does  not  repeal  a  prior  valid  act. 
State  ex  rel.  v.  Wardell,  153  Mo.  319.  When  an  act  is  to 
displace  an  old  law  and  substitute  a  new  one  which  is  uncon- 
stitutional, the  repealing  clause  falls  and  will  not  affect  the 
old  act  in  any  manner.  Especially  would  this  be  true  if  the 
unconstitutionality  of  the  new  law  was  solely  upon  the  ground 
of  irregularity  in  the  manner  in  which  it  was  enacted.  State 
V.  Thompson,  138  Mo.  95.  The  act  has  been  expressly  held 
not  to  be  unconstitutional  on  the  ground  that  it  is  class  legis- 
lation. This  was  so  held  under  the  law  as  it  existed  previous 
to  the  amendatory  Act  of  1893,  but  the  amended  law  seems 
only  to  reach  out  and  take  in  labels  and  persons  and  business 
that  before  were  not  included.  The  defendant  would  be  liable 
and  is  liable  under  the  law  as  it  stood  previous  to  this  amend- 
ment. State  V.  Bishop,  128  Mo.  337 ;  State  v.  Bnrlinsheimer, 
62  Mo.  App.  168.  All  statutes  are  presumed  to  be  constihi- 
tional.  State  ex  rel.  v.  Aloe,  152  Mo.  466;  State  v.  Thomp- 
son, 144  Mo.  314.  It  has  been  held  that  the  title  to  an  act 
is  no  part  of  the  act  itself.     State  ex  rel.  v.  Saline  County, 


Digitized  by  VjOOQ IC 


432  STJPEEME  COURT  OF  MISSOUEI, 

state  V.  Thierauf. 

51  Mo.  350.  (2)  The  appellant  questions  the  sufficiency 
of  the  information  in  this  cause  upon  the  theory  that  the  in- 
formation should  set  out  that  the  trade-mark  had  been  adopted 
according  to  the  requirements  of  the  first  section  of  this  chapter 
of  our  laws,  which  is  section  10365,  Revised  Statutes  1899. 
It  seems  to  us  that  this  section  of  the  statute  can  not  be  inter- 
preted as  mandatory,  but  that  it  must  be  held  merely  as  di- 
rectory. A  person  can  pursue  this  manner  of  adopting  a  trade- 
mark. The  statute  must  be  interpreted  that  the  owner  of  the 
trade-mark  may  file  the  same  and  not  that  he  must  file  it  in 
order  that  the  public  may  secure  the  protection  of  this  law. 
Hall  &  Robinson  v.  Railroad,  80  Mo.  App.  463. 

GANTT,  J. — The  second  count  of  the  information  upon 
which  alone  the  defendant  was  tried  and  convicted,  was  as 
follows: 

"And  the  assistant  prosecuting  attorney  aforesaid,  now 
here  in  court,  on  behalf  of  the  State  of  Missouri,  further  in- 
fonnation  makes  as  follows: 

"That  Benjamin  Chieraun,  on  th^  twenty-fifth  day  of 
September,  1900,  in  the  city  of  St.  Louis  and  State  of  Miss- 
ouri, with  intent  to  defraud  did  unlawfully  and  knowingly 
sell  and  expose  and  offer  for  sale,  certain  bottles  containing 
a  compound  and  preparation,  generally  known  as  and  called 
^Castoria,'  with  a  certain  label  brand,  wrapper  and  imprint 
affixed  to  and  upon  them  which  then  and  there  designated  such 
compound  and  preparation  in  part  by  words  and  by  general 
design,  and  which  said  label,  brand  and  wrapper  and  imprint 
was  as  follows: 
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CASTORIA 


A  Tegretable  preparation  for  assimila- 
ting: the  food  and  regulatlnG:  the  stomach 
and  bowels  of 


INFANTS  and  CHILDREN. 


Promotes  Dicrestion,  Cheerfulness  and 
Rest.  Contains  neither  Oplnm,  Morphine 
norMineraL    NOT  NARCOTIC. 


Receipe  of  old  Dr.  SAMUEL  PITCHER. 


Pmnpkin  Seed, 
Alx  Senna 
Rochelle  Salts 
Anise  Seed 
Peppermint 
Bt  Carbonate  Soda 
Worm  Seed 
Clarified  Sugar 
Wintergreen  Flavor. 


A  perfect  remedy  for  Constipation,  Sour 
Stomach,  Diarrhoea,  Worms,  Conyul- 
sions,  Feveriahness  and  LOSS  OF  SLEEP. 


Fac  Simile  Signature  of 

ALPH,  ARTHUR 
NEW  YORK 


SEE  DIRECTIONS 
ON  LABEL. 


Price,  85  Cents. 
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"And  which  said  label,  brand  wrapper  and  imprint  was, 
as  he,  the  said  Chieraun,  then  and  there  well  knew,  in  part 
the  same  to  the  eye  as  the  words  and  general  design  then  used 
and  for  a  long  time  prior  thereto  used  by  a  body  corporate, 
to-wit,  the  Centaur  Company  corporation  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York  for  designating  the 
compound  and  preparation  known  as  and  called  ^Castoria,' 
and  manufactured  and  prepared  by  said  Centaur  Company, 
a  corporation  as  aforesaid,  and  which  said  label,  brand  and 
wrapper  and  imprint  so  used  as  aforesaid  by  the  Centaur 
Company,  a  corporation  as  aforesaid,  was  in  words  and  fig- 
ures as  follows,  to-wit: 
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CASTORIA 


A  Vegetable  PreparatloTi  for  AMlntllaU 
Ing  the  Food  and  Regulatiit^  the  Stomach 
and  Bowels  cf 


INFANTS  AND   CHILDREN. 

Promotes  DigestioD,  Cheerfulness  and 
Rest.  Contains  neither  Opium,  Morphltie 
nor  Mineral.    NOT  NARCOTIC 


Receipe  of  old  Dp.  SAMUEL  PITCHBR. 


Pumpkin  Seed, 
Alz  Senna 
Rochelle  Salts 
Anise  Seed 
Peppermint 
Bt.  Carbonate  Soda 
Worm  Seed 
Clarified  Sngar 
Wintergreen  Flavor. 


A  perfect  Remedy  for  Constipatloti, 
Sonr  Stomach,  Diarrhoea,  Worms.  Con- 
Yulsions,  Feveriahnesa  and  LOSS  OF 
SLSEP. 


Fao-slmile  Signature  of 

CHAS.  H.  FLETCHER 
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'^He  the  said  Benjamin  Chieraun,  as  he  well  knew,  the^ 
and  there  not  having  been  the  first  to  employ  and  use  the 
aforesaid,  words  or  general  design  to  designate>  wholly  or 
in  part,  the  aforesaid  or  any  other  compound,  preparation, 
goods,  wares  or  merchandise,  and  as  he,  the  said  Benjamin 
Chieraun,  then  and  there  well  knew  that  said  words  wholly  or 
in  part,  and  the  said  design  as  aforesaid,  were  then  and  there 
used  by  the  said  Centaur  Company,  a  corporation  as  afore- 
said, for  designating  its  compound  and  preparation  as  afore- 
said, and  for  a  long  time  prior  thereto  had  been  so  used  by  it, 
and  for  a  long  time  before  said  word  or  words  or  general  de- 
sign as  aforesaid  were  used  by  the  said  Benjamin  Chieraun  for 
any  compound  or  preparation  as  aforesaid ;  and  that  a  large  lot 
quantity  of  the  aforesaid  spurious  compound  and  preparation 
called  ^Castoria,'  in  bottles  with  the  aforesaid  counterfeiting 
labels  and  wrappers  thereon  and  a  large  lot  of  said  imitation 
labels  and  wrappers  and  plates  and  dies  for  making  the  same 
are  now  in  possession  of  the  said  Chieraun,  on  premises  No. 
109  South  Second  street,  in  said  city  of  St.  Louis,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State. 

*TRiCH  M.  Johnson, 

"Asst  Pros.  Attorney  St;.  Louis  Court  of  Criminal  C<M^ 
rection. 

^^State  of  Missouri, ' 

Vss. 


IS,      / 


City  of  St.  Louis. 

'^Chas.  H.  Camp  being  duly  sworn,  upon  his  oath,  says 
that  the  facts  stated  in  the  above  information  are  true, 

"Chas.  H.  Camp. 

"Sworn  to  and  subscribed  before  me  this  day  of 

September,  1900. 

A1.FRED  J.  Wagenmann, 
"Clerk  of  the  St  Louis  Court  of  Criminal  Correction. 
"(Seal.)  By  B.  L.  Niedub,  Deputy  Clerk." 
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Defendant  suggested  hia  true  name  and  moved  to  quash 
for  the  following  reasons: 

"Comes  now  the  said  defendant,  John  B.  ThieroAif,  who 
is  prosecuted  herein  under  the  name  of  Benjamin  Chieraun, 
and  here  now  in  open  court,  on  this  the  twelfth  day  of  March, 
1901,  by  his  attorney  moves  the  court  to  quash  the  informa- 
tion against  him  in  this  cause  on  the  ground  that  said  infor- 
mation is  insufficient  in  law,  in  that  it  does  not  charge  the 
defendant  with  a  violation  of  any  law  of  the  State,  and  in 
that  it  is  not  charged  in  said  information  that  the  label  which 
defendant  is  charged  to  have  imitated  has  ever  been  filed  in 
the  office  of  the  Secretary  of  State;  and  in  that  it  is  not  alleged 
that  said  Secretary  of  State  has  issued  his  certificate  showing 
such  filing  and  recording;  and  in  that  the  act  of  the  General 
Assembly  of  this  State  under  which  said  information  is  drawn, 
to-wit,  the  Act  approved  March  20,  1893,  entitled  ^Trade- 
Marks,'  is  repugnant  and  contrary  to  the  provisions  of  the 
Constitution  of  this  State  relating  to  searches  and  search  war- 
rants and  undertakes  to  repeal  all  the  laws  of  this  State  en- 
acted in  accordance  with  the  requirements  of  said  section  of 
the  Constitution ;  and  in  that  said  act  is  contrary  to  the  pro- 
visions of  section  23  of  article  2  of  the  Constitution  of  this 
State  relating  to  testimony  on  civil  and  criminal  cases;  and 
in  that  this  Court  hath  not  jurisdiction  to  hear  and  determine 
this  cause/' 

Which  motion  was  overruled  and  exceptions  saved. 

A  jury  was  waived  and  the  cause  submitted  to  the  court 
without  a  jury,  and  resulted  in  a  finding  of  guilty  and  the 
assessment  of  a  fine  of  $100. 

Defendant  appeals. 

At  the  time  of  the  commencement  of  this  prosecution, 
the  defendant  was  a  chemist  in  the  employ  of  the  Palestine 
Drug  Company  of  St.  Louis,  in  whose  place  of  business  he 
was  arrested.  ^ 

The  Centaur  Company  is  a  corporation  under  the  laws  of 
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the  State  of  New  York,  engaged  in  manufacturing  medicines, 
one  of  which  m  known  as  "Castoria,''  a  compound  which  was 
first  concocted  in  1870  by  one  Dr.  Pitcher,  in  Boston,  who  ob- 
tained a  patent  for  it.  Finding  his  preparation  would  not 
keep  he  added  to  his  formula,  but  did  not  patent  the  improve- 
ment 

From  Pitcher  the  Centaur  Company  deduces  its  right  to 
make  and  vend  Castoria.  It  has  no  exclusive  privilege  to  the 
trade-name  "Castoria,"  but  bases  this  prosecution  on  the  fact 
that  more  than  twenty  years  ago  it  adopted  a  trade-label  with 
certain  words  arranged  in  a  particular  manner,  which  became 
fl  trade-mark  by  which  its  goods  are  known,  and  that  defend- 
ant in  violation  of  section  10368,  Eevised  Statutes  1899,  with 
intent  to  defraud  did  unlawfully  and  knowingly  sell  and  offer 
for  sale  certain  bottles  containing  a  compound  known  as  "Cas- 
toria," with  a  certain  label,  brand  or  wrapper  and  imprint 
atBxed  to  and  upon  them  which  designated  such  compound  in 
part  by  words  and  general  design,  which  as  he  well  knew  was 
in  part  the  same  to  the  eye  as  the  words  and  general  design 
then  used  and  for  a  lonff  time  prior  thereto  had  been  used  by 
the  Centaur  Company  lor  designating  its  compound  known 
as  "Castoria"  in  its  said  trade-label  or  trade-mark,  contrary  to 
the  statute. 

In  September,  1900,  one  Camp,  who  was  employed  by  the 
Centaur  Company  to  discover  counterfeits  of  its  trade-mark, 
called  at  the  oflSce  of  the  Palestine  Drug  Company,  No.  109 
Second  street,  St  Louis,  Missouri,  and  asked  for  the  president 
and  was  informed  he  was  not  in,  but  was  referred  to  defendant 
as  an  employee  of  the  company,  who  would  wait  on  him.  Camp 
represented  himself  as  a  druggist  from  Cincinnati,  Ohio,  look- 
ing for  something  that  he  could  use  in  a  cut-rate  drugstore  and 
was  invited  by  defendant  to  look  over  their  stock  on  the  third 
floor.  He  discovered  there  a  lot  of  Castoria  bottled,  some  al- 
ready wrapped  and  set  in  a  box ;  others  partly  vn-apped.  The 
boi;es  were  of  the  same  size  used  by  the  Centaur  Company. 
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He  testified  that  defendant  said  it  was  a  close  imitation  of  the 
genuine  of  the  Centaur  Castoria.  He  could  not  rememher 
whether  he  said  the  original  or  genuine  Castoria.  Camp  pur- 
chased a  dozen  bottles  from  defendant  at  the  time,  which  bot- 
tles were  offered  in  evidence.  He  paid  the  young  lady  in  the 
office  and  took  a  receipt.  He  also  purchased  some  quinine 
tablets  at  the  same  time.  When  the  warrant  was  read  to  de- 
fendant, Bick,  the  proprietor,  was  present  and  said  'TTou  don't 
want  to  arrest  this  young  fellow ;  he  is  a  mere  eiiiployee  here. 
I  am  the  proprietor."  Camp  testified  further  that  these  labels 
he  found  there  were  similar  in  appearance  and  design  to  the 
Centaur  labels.  He  also  testified  he  found  a  can  of  mixture, 
which  he  tasted  and  he  "took  it  to  be  the  stuff  they  called 
'Castoria,'  which  they  were  putting  in  the  bottles." 

This  witness  testified  that  the  Castoria  manufactured 
ard  sold  by  the  Centaur  Company  was  not  the  preparation 
made  and  patented  by  Dr.  Pitcher  the  patent  to  which  had 
expired. 

A  certificate  by  the  Secretary  of  State  of  Missouri  of 
the  filing  of  the  Centaur  trade-mark  on  April  10,  1899,  was 
read  over  the  objection  and  exception  of  defendant 

Also  a  certificate  from  Secretary  of  State  of  New  York, 
which  was  excepted  to. 

Among  other  things  the  defendant  called  two  druggists, 
and  having  shown  them  a  genuine  bottle,  each  of  Arthur's 
"Castoria,"  and  Fletcher's  "Castoria,"  they  were  asked  to 
state  whether  in  their  opinion  Arthur's  Castoria  could  be  sold 
to  the  trade  as  Fletcher's?  To  this  the  State  objected  and 
it  was  excluded  over  the  objection  an^  exception  of  defendant. 

At  the  close  of  the  evidence  defendant  asked  a  declara- 
tion of  law  that  imder  the  law  and  the  evidence,  the  verdict 
must  be  for  the  defendant,  which  the  court  refused,  and  there- 
upon found  defendant  ^ilty. 

I.  The  second  count  of  the  information  in  this  case  at- 
tempts to  charge  a  violation  of  section  10369,  Revised  Statutes 
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1899,whidi  provides  that  any  person  or  persons  "who  shall 
knowingly  sell  or  expose  or  offer  for  sale  any  such  case,  box, 
web,  package  or  bottle,  with  any  such  label,  brand,  stamp, 
wrapper,  engraving,  imprint  or  mark . . .  which  shall  desig- 
nate such  goods,  wares,  merchandise,  compound  or  prepara- 
tion, either  wholly  or  in  part  by  a  word  or  words,  or  by  sound 
to  the  ear,  ajs  the  word  or  words  or  the  general  design  which 
shall  be  wholly  or  in  part  the  same  to  the  eye,  or  in  sound  to 
the  ear,  as  the  word  or  words  or  the  general  design  used  by 
any  person  or  persons,  association  or  union  of  workingmen, 
or  body  corporate  or  politic  for  designing  any  goods,  wares, 
merchandise,  compound  or  preparation,  manufactured  or  pre- 
pared by  or  for  some  other  person  or  persons^  association  or 
union  of  workingmen,  or  body  corporate  or  politic . . .  provided 
such  person  or  persons ...  so  selling  or  offering  for  sale  any 
such  case,  box,  web,  package,  or  bottle,  shall  not  have  been  the 
first  to  employ  or  use  such  word  or  words  or  general  design  to 
designate,  wholly  or  in  part,  any  goods,  wares,  merchandise, 
compound  or  preparation,"  shall  be  deemed  guilty  of  a  misde- 
meanor and  punished  as  therein  specified. 

Conceding  there  was  evidence  that  defendant  sold  or  of- 
fered for  sale  the  Castoria,  we  are  brought  to  the  main  propo- 
sition, did  the  evidence  of  the  State  establish  the  allegation 
of  the  information  that  defendant  knowingly  and  unlawfully 
offered  for  sale  a  preparation  known  as  Castoria  with  a  cer- 
tain label  or  imprint  thereon  which  he  knew  was  in  part  the 
same  to  the  eye  as  the  words  and  general  design  then  and  for 
a  long  time  prior  thereto  used  by  the  Centaur  Company  for 
designing  and  designating  the  compound,  made  by  it  and 
known  as  Castoria,  by  the  introduction  in  evidence  of  the  two 
labels  set  out  in  the  information.  The  imitation  is  charged 
to  be  only  *''in  part."  In  what  respect  the  label  on  the  Arthur 
Castoria  counterfeited  or  imitated  the  Fletcher  Castoria  there 
is  no  specific  allegation.  This  is  a  criminal  chai^,  and 
nothing  is  left  to  intendment.       Certainly  the  court  is  not  to 
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go  through  all  of  the  words  used  in  these  two  labels  to  deter- 
mine what  particular  words  in  the  Arthur  label  fall  within 
the  prohibited  imitatic«i,  when  it  is  averred  to  be  on  imitor 
tion  in  part  only.  By  the  concensus  of  all  the  courts  since 
the  expiration,  in  1885,  of  the  patent  under  which  "Castoria" 
was  first  manufactured,  that  word  has  become  public  prop- 
erty, and  no  trade-mark  exists  in  it  any  longer,  and  no  person 
is  debarred  from  using  it.  [Centaur  Co.  v.  Hinsfurter,  28 
C.  C.  A.  581;  Ibid  v.  Ibid,  84  Fed.  Eep.  965;  Singer  Mfg. 
Co.  V.  June  Mfg.  Co.,  163  U.  S.  169.]  The  statute  clearly 
was  never  intended  to  denounce  as  criminal,  the  use  of  lan- 
guage and  words  which  are  free  to  all  men.  , 

And  it  is  plain  according  to  the  evidence  of  Camp  that 
as  the  Centaur  Company  does  not  manufacture  its  Castoria 
according  to  Pitcher's  formula,  which  appears  in  both  the 
labels  set  out  in  the  information,  no  criminal  imitation  by 
defendant  of  Fletcher's  Castoria  can  be  predicated  on  the  use 
by  defendant  of  that  formula.  Having  used  a  false  state- 
ment as  to  the  ingredients  entering  into  its  compound  during 
the  life  of  its  patent  it  can  not  now  be  heard  to  complain  that 
this  formula  has,  by  the  expiration  of  its  patent,  become  pul)- 
lic  property.  [Mfg.  Co.  v.  Mfg.  Co.,  163  U.  S.  169;  Centaur 
Co.  V.  Marshall,  92  Fed.  Eep.  605.]  The  significance  of  these 
observations  becomes  apparent  when  we  come  to  test  the  suffi- 
ciency of  the  information. 

It  is  a  cardinal  principle  in  criminal  pleading  that  it 
must  contain  an  allegation  of  every  fact  which  is  essential 
to  the  punishment  to  be  inflicted.  [1  Bish.  Crim.  Proc,  sec. 
81;  State  v.  Hayward,  83  Mo.  299.]  In  view,  then,  of  the 
fact  that  upon  the  face  of  this  information  it  appears  that 
only  a  part  of  the  label  in  the  judgment  of  the  pleader  is  an 
imitation  of  the  Centaur  Company's  label,  it  at  once  becomes 
essential  to  know  what  that  part  is.  Is  it  the  word  "Castoria," 
or  "the  Dr.  Pitcher  formula,"  or  is  it  some  other  catch-word  ? 

If  the  State  relies  upon  the  word  "Castoria,"  or  the 
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Pitcher  formula,  which  by  the  expiration  of  the  patent  have 
fallen  in  the  public  domain,  which  any  manufacturer  may 
use,  then  no  offense  was  committed,  but  if  upon  some  other 
words,  then  they  should  be  alleged,  so  that  the  accused  may 
be  advised  what  he  is  to  meet  It  must  be  stated  so  that  the 
court  and  the  defendant  may  know  what  the  defendant  is 
to  meet,  and  that  an  issue  may  be  framed. 

But  it  is  insisted  that  the  information  is  in  the  language 
of  the  act  and  that  is  sufficient  No  doubt,  in  many  casee 
when  a  statute  describes  the  whole  offense  which  it  defines,  an 
indictment  or  information  in  the  language  of  the  statute  is 
sufficient  as  has  often  been  decided  by  this  court.  [State  v. 
Dewitt,  152  Mo.  84.]  And  ordinarily,  in  charging  a  statu- 
tory offense,  the  words  of  the  statute  must  be  used  so  as  to 
apprise  the  defendant  of  the  specific  crime  with  which  he  is 
charged.  [State  v.  Mills,  146  Mo.  195.]  But  when  a  statute 
denounces  various  distinct  acts  as  criminal  in  the  disjunctive 
as  this  act  does,  then  it  is  the  constitutional  right  of  the  de- 
fendant "to  demand  the  nature  aud  cause  of  the  accusation 
against  him.'' 

We  are  referred  to  State  v.  Bishop,  128  Mo.  385,  to  sus- 
tain this  information,  but  a  reference  to  that  information  will 
show  that  in  that  case  the  pleader  particularly  described  the 
whole  label  of  the  Cigarmakers'  International  Union  of  Amer- 
ica and  the  device  was  an  unmistakable  forgery  and  counterfeit 
of  the  union  label  and  was  so  charged  and  described,  but  in 
this  case  the  pleader  avers  that  the  wrapper  on  Arthur's  Cas- 
toria  in  part  was  the  same  to  the  eye  as  the  label  used  by  the 
Centaur  Company. 

Having  conceded  that  the  Arthur  label  was  only  in  part 
like  the  Centaur,  he  leaves  it  to  be  determined  what  part  of  the 
one  is  an  imitation  of  the  other.  As  already  said,  this  falls 
far  short  of  that  particularity  which  is  required  in  stating  a 
criminal  charge. 

In  the  brief  on  the  motion  for  rehearing  it  is  urged  tiat 
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in  copying  the  two  labels  the  most  satisfactory  method  of 
indicating  the  similarity  between  the  two  had  been  adopted, 
but  in  the  practice  even  in  civil  cases  in  this  State  it  has 
always  been  necessary  to  charge  every  essential  of  an  exhibit 
and  not  merely  copy  it  into  a  pleading.  We  are  still  of  the 
opinion  entertained  at  first,  that  the  information  is  wholly  de- 
fective and  insufficient  to  sustain  a  conviction  under  the  stat- 
ute. 

We  were  misled  in  our  original  opinion  by  tie  statement 
of  defendant's  counsel  that  the  prosecution  was  under  section 
10368,  and  it  was  apparently  conceded  by  the  State's  brief. 

Inasmuch,  however,  as  the  matter  in  which  the  informa- 
tion was  adjudged  insufficient  is  practically  the  same  in  each 
section,  the  same  conclusion  must  follow,  and  accordingly  the 
judgment  is  reversed  and  the  motion  for  rehearing  denied,  and 
defendant  discharged. 

Sherwood,  P.  J.,  and  Burgess,  J,,  concur. 


McANAW,  Appellant,  v.  CLARE:. 

Bivisloii  One,  March  12,  1902. 

Second  Appieal:  ejectment:  stabe  decisis.  If  the  title,  the  tes- 
timony, the  parties,  the  rulings  and  the  land  in  suit  in  ejectment 
were  the  same  on  the  second  trial  as  on  the  first,  the  decision  on  the 
first  appeal  is  decisive  of  the  case  on  the  second  appeal. 

Ejectment:  voidable  deed:  by  insane  pebson:  remedy.  The  dis- 
affirmance of  a  voidable  deed  made  by  insane  persons  not  under 
guardianship,  can  not  be  by  re-entry  or  by  an  action  in  ejectment. 
That  rule  applies  only  to  deeds  made  by  minors.  To  remove  from  the 
chain  of  title  a  deed  made  by  an  insane  person  not  under  guardiar- 
ship,  a  separate  equitable  suit  must  be  brought  to  set  it  aside,  and 
until  it  is  declared  void  in  such  suit  ejectment  can  not  be  main- 
tained. 
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Appeal  from  Clinton  Circuit  Court. — Ron.  A.  D.  Bumes, 

Judge. 

Apfibmed. 

Wm.  Rermf,  H.  T.  Hemdon  and  F.  J.  Porter  for  ap- 
pellant 

(1)  The  evidence  offered  by  plaintiff  was  amply  suf- 
ficient to  show  a  disaffirmance  by  the  guardian  of  Samuel 
Matthis,  Sr.,  of  the  deed  of  said  Samuel  to  Ada  L.  Matthis. 
McAnaw  v.  Tiffin,  143  Mo.  667,  especially  opinion  oh  rehear- 
ing at  143  Mo.  681;  Craig  v.  Van  Beber,  100  Mo.  584; 
s.  c,  18  Am.  St.  Kep.  667;  Eaton  v.  Parry,  29  Mo.  269; 
Leitendorfer  v.  Hempstead,  18  Mo.  269 ;  Singer  Mfg.  Co.  v. 
Lamb,  81  Mo.  324;  Woocester  v.  Eaton,  11  Mass.  368;  s. 
c,  13  Mass.  375;  Ashmead  v.  Eeynolds,  127  Ind*.  444; 
Nichol  V.  Thomas,  53  Ind.  53 ;  Crawford  v.  Scovil,  94  Pa. 
St.  48 ;  Flanders  v.  Davis,  19  K  H.  139 ;  Dewey  v.  AUgere, 
37  Neb.  6;  Hull  v.  Louthe,  109  Ind.  315;  Key  v.  Davis,  1 
Md.  32 ;  2  Beach,  Mod.  Law  of  Contracts,  p.  1823,  sec  1390; 
Tied.,  Real  Property,  sees.  792-3 ;  2  Kent  Com.,  457 ;  Clark, 
Contracts,  p.  272.  (2)  But  one  election  to  ratify  or  dis- 
affirm is  allowed.  Edgerton  v.  Wolf,  6  Gray  453 ;  Scranton 
V.  Stewart,  56  Ind.  69. 

Thomas  E.  Tumey  and  James  E,  Goodrich  for  re- 
spondent. 

(1)  The  evidence  in  this  trial  is  essentially  the  same  as 
in  the  former  trial  between  the  same  parties,  reported  in  143 
;Mo.  667.  The  evidence  of  title  is  precisely  liie  same.  The 
evidence  of  disaffirmance  by  the  guardian,  introduced  at  this 
trial,  is  at  most  cumulative.  The  institution  of  the  suit  bv 
the  guardian  to  set  aside  the  deed,  affords  the  strongest  pos- 
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Bible  evidence  of  his  intention  to  disaffirm  it,  and  all  testimony 
on  that  line  is  necessarily  cumulative.  Folding  Bed  Co.  v. 
Railroad,  148  Mo.  484;  Potter  v.  Adam^,  143  Ma  665.  A 
judgment  in  an  ejectment  suit  is  not  a  bar  to  another  suit,  but 
a  judgment  in  an  ejectment  suit  in  which  the  title  was  in  issue 
and  the  right  of  possession  was  only  an  incident,  has  all  the 
consequences  of  a  former  adjudication  in  an  ordinary  suit, 
when,  in  the  second  suit,  the  parties  are  the  same,  the  land  is 
the  same,  and  the  evidence  in  support  of  the  respective  titles 
is  the  same.  Potter  v.  Adams,  143  Mo.  665 ;  Miles  v.  Caldwell, 
2  WaU.  35;  Caperton  v.  Schmidt,  26  Cal.  479.  While  the 
suit  reported  in  143  Mo.  667,  is  entitled  McAnaw  v.  Tiffin 
et  al.,  the  only  real  defendant  was  Margaret  Clark,  the  de- 
fendant in  this  suit.  (2)  The  deed  of  an  insane  person 
before  inquest,  and  the  deed  of  an  infant,  stand  upon  the  same 
footing  and  are  governed  by  the  same  rules  in  these  particu- 
lars :  They  both  convey  the  title  of  the  grantor  and  both  are 
voidable  only.  They  do  not  stand  upon  the  same  footing,  and 
there  is  but  little  similarity  in  the  rights  and  obligations  of 
the  parties  in  other  respects.  Ridgeway  v.  Herbert,  150  Mo. 
615 ;  Jamison  v.  Culligan,  151  Mo.  410 ;  McKenzie  v.  Donnel, 
151  Mo.  458 ;  Odom  v.  Riddick,  104  K  C.  515 ;  s.  c,  17  Am. 
St  Rep.  686 ;  Jackson  v.  King,  4  Cowen,  207 ;  s.  c,  15  Am. 
Dec.  354,  and  note.  (3)  The  deed  of  Samuel  Matthis,  Sr.,  could 
be  avoided  and  the  title  recovered,  only  by  suit  to  avoid  the 
deed  and  by  showing  that  he  was  non  compos  mentis  at  the 
time  of  its  execution.  Cutler  v.  Zollinger,  117  Mo.  101; 
Jamison  v.  Culligan,  151  Mo.  416;  Moran  v.  Moran,  106 
Mich.  8.  And  the  suit  coidd  be  brought  only  by  his  guardian, 
heir  or  administrator.  McAnaw  v.  Tiffin,  143  Mo.  667 ;  Hill 
V.  Taylor,  125  Mo.  343 ;  Rollett  v.  Heiman,  120  Ind.  511 ; 
8.  c,  16  Am.  St  Rep.  340.  A  creditor  of  the  person  alleged 
to  be  insane  or  a  purchaser  at  an  execution  sale  against  him, 
even  if  the  insanity  was  admitted,  could  not  bring  such  a  suit, 
much  less  can  a  creditor  of  the  grantor's  heir.     McAnaw  v. 
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TiflSn,  supra;  RoUett  v.  Heiman,  supra.  But  if  this  were  a 
suit  by  the  guardian,  the  testimony  offered  would  be  inadmisr 
sible  under  the  petition.  Jamison- v.  Culligan,  151  Mo.  410; 
McKenzie  v.  Donnell,  151  Mo.  431 ;  Moran  v.  Moran,  supra. 

MARSHALL,  J. — This  is  an  action  to  recover  posses- 
sion of  lots  10  and  12  in  city  block  No.  57,  in  Cameron,  Clin- 
ton county,  Missouri.  It  is  a  second  suit  in  ejectment  for 
the  same  land,  between  the  same  parties,  based  upon  precisely 
the  same  title  and  upon  the  same  evidence.  The  former  suit 
resulted  in  the  same  rulings  of  the  trial  court,  followed  by  the 
nonsuit  of  the  plaintiff  and  his  appeal  to  this  court,  where  the 
judgment  below  was  afltened,  in  an  elaborate  and  exhaustive 
opinion  by  Burgess^  J.  (McAnaw  v.  Tiffin  et  al.,  143  Mo. 
667),  Mrs.  Clark  being  the  only  real  party  to  that  suit,  as 
she  is  the  only  party  to  this.  The  title,  the  facts  and  the 
testimony  are  fully  set  out  in  the  opinion  in  that  case,  and  they 
are  the  same  as  are  presented  by  this  record,  and  hence  need 
not  be  restated  here.  The  only  difference  even  intimated  by 
the  plaintiff  between  the  testimony  then  and  now  adduced  is, 
that  the  guardian  testified  in  this  case  that  he  notified  Samuel 
Matthis,  Jr.,  and  his  wife,  Ada  L.  Matthis,  to  vacate  the  rooms 
they  occupied  m  the  hotel  on  the  premises  in  controversy  and 
that  they  did  so,  but  the  guardian  is  manifestly  in  error  in 
this  regard,  for  the  lessee  of  the  hotel  testified  that  they  did  not 
vacate  at  any  time  during  tiie  existence  of  the  guardianship, 
nor  until  they  conveyed  the  property  to  Tiffin,  on  January 
6,  1892.  The  guardianship  terminated  with  the  death  of 
Samuel  Matthis,  Sr.,  on  September  30, 1891.  This,  therefore, 
makes  the  case  no  stronger  or  different  for  the  plaintiff  than 
his  prior  case,  which  was  adjudged  against  him.  Upon  the 
authority  of  that  decision,  the  judgment  of  the  circuit  court 
in  this  case  must  be  affirmed. 

It  is  apparent,  however,  that  the  plaintiff  has  mistaken 
his  remedy.     He  can  not  maintain  ejectment  until  the  deed 
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from  Samuel  Matthis,  Sr.,  to  Ada  L.  Matthis,  under  which, 
by  mesne  conveyances,  the  defendant  holds  title,  is  set  aside, 
and  that  deed  can  only  be  set  aside  in  equity.  In  ejectment, 
the  right  of  possession  alone  is  determined,  and  that  is  settled 
by  the  record  title  or  by  title  by  limitation  based  upon  pos- 
session. The  cases  relied  on  by  plaintiff  holding  that  a  dis- 
affirmance of  a  voidable  deed  may  be  by  re-entry  or  by  an  action 
in  ejectment,  apply  only  to  minors.  [Craig  v.  Van  Bebber, 
100  Mo.  1.  c.  589,  and  cases  cited;  18  Am.  State  Eep.  664.] 
Those  cases  and  the  rules  they  announce  have  no  application  to 
deeds  made  by  insane  persons  not  under  guardianship.  [Mc- 
Kenzie  v.  Donnell,  151  Mo.  1.  c.  454,  et  seq.] 

The  judgment  of  the  circuit  court  is  affirmed.     All  con- 
ear. 


2. 


EoBAEDS,  Appellant,  v.  BROWN  et  al. 

Division  One,  March  12,  1903. 

Will:  INTENT  AiCBiGurrY :  TWO  POSSIBLE  CONSTBUCTIONS.  If  the  am- 
Muity  in  a  will  is  latent  and  two  constructions  are  possible,  one  of 
which  kill*  and  the  other  preserves  the  life  of  the  will,  the  court 
will  adopt  the  latter  construction,  and  will  admit  parol  testimony 
showing  the  environments  of  the  testator  and  his  feelings  towards 
the  beneficiaries  named  and  towards  those  naturally  the  objects  of 
his  bounty. 

:  PRESUMPTION  OF  DISPOSITION.    The  presumption  is  that  the 

teBtator  meant  to  dispose  of  his  whole  estate.  And  to  prevent  the 
incongruous  condition  of  the  estate  passing  partly  by  will  and  partly 
by  descent,  words  may  be  supplied  or  transposed  in  the  will,  or  if 
oingless,  wholly  disregarded. 

:     VESnSID    BEMAINDEB    BY    NECESSABY    IMPLIOATION. 


The  testator  gave  one  dollar  each  to  his  three  sons  and  one  daughter, 
then  to  his  wife  "for  and  during  her  life  all  of  my  estate  and  prop- 
«rty,  reel  and  personal,"  and  "in  the  event  that  my  said  wife  should 
not  be  living  at  the  time  of  my  death,"  etc.,  his  property  was  to  be 
distributed  equally  between  one   son,   and  the  one  daughter   and 


167 
168 
168 


447 
1067 
2671 


167 
177 
177 


167 
179 


447 

a  858 

354 

"447 
•626 


Digitized  by  VjOOQ IC 


1 


448  SUPREME  COURT  OE  MISSOUEI, 

KoBards  v.  Brown. 

two  daughters-in-law,  for  their  "sole  and  separate  use,  free  from  the 
control  of  their  said  huhbands."  Held,  it  was  competent  to  introduce 
extrinsic  evidence  to  show  that  the  wife  outlived  testator  and  that 
at  the  making  of  the  will,  the  two  sons  to  whose  wives  were  given 
the  separate  estates,  were  insolvent,  had  failed  in  business  and  judg- 
ments were  pending  against  them,  and  that  the  husband  of  the  daugh- 
ter was  a  confirmed  inebriate,  and  these  facts  being  shown,  the  in- 
tention of  the  testator  was:  First,  to  prevent  his  son's  creditors 
from  reaching  or  sharing  in  his  estate;  second,  to  provide  for  his 
wife  for  life,  if  she  survived  liim;  third,  after  her  deaths  whether  be- 
fore or  after  his  own,,  to  provide  for  his  children  and  their  families. 
Held,  therefore,  that  the  will  devised  a  life  estate  to  the  wife,  and 
a  remainder  in  fee  simple  to  the  devisees  named,  and  that  only  one 
dollar  and  no  more  was  given  to  the  two  sons  to  whose  wives  one- 
fourth  each  was  given  in  remainder. 

4.   :  :  :  DISBEOABDINO  WORDS.    The  words,  "In  the 

event  that  my  said  wife  should  be  living  at  the  time  of  my  death," 
etc.,  used  in  this  will,  should  be  disr^arded,  not  as  creating  a  condi- 
tion upon  which  the  remainder  in  fee  is  to  become  operative,  but  as 
wholly  superfluous  and  meaningless,  since  they  provide  for  no  con- 
tingency which  is  not  fully  provided  for  by  law. 

Appeal  from  Hannibal  Court  of  CkMnmon  Pleas. — Hon.  TF. 
M.  BotUware,  Special  Judge. 

Affikmed. 

John  L.  RoBards  and  F.  L,  Schofield  for  appellant. 

(1)  The  laws  of  the  land  require  that  "every  will  shall 
be  in  'writing,  signed  by  the  testator  .  .  .  and  attested 
by  two  or  more  competent  witnesses  subscribing  their  names 
to  the  will  in  the  presence  of  the  testator."  R.  S.  1889^ 
sec.  8870;  E.  S.  1899,  sec.  4604.  Therefore  extrinsic  evi- 
dence is  not  admissible  to  furnish  data  for  guesswork  interpre- 
tation contrary  to  the  plain  words  and  structure  of  testator's 
will,  because  it  makes  a  will  not  in  writing  for  him  that  he  did 
not  and  could  not  lawfully  make  for  himself.  "Since  the 
statute  of  frauds,  which  requires  wills  to  be  in  writing,  parol 
evidence,  or  evidence  dehors  the  will,  is  not  admissible  to  varv 
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or  control  the  terms  of  the  will,  although  it  is  admissible  to 
remove  a  latent  ambiguity."  1  Story,  Equity  Juris.  (7  Ed.), 
sec.  179;  Wells  v.  Wells,.  10  Mo.  194.  "Seek  to  cut  out  one 
paragraph  in  effect  and  set  up  a  new  one.  Admit  this  doc- 
trine and  you  may  as  well  repeal  the  statute  requiring  wills 
to  be  in  writing,  at  once.  Witnesses  will  then  make  wills 
and  not  testators."  Goode  v.  Goode,  22  Mo.  524;  Hasen- 
ritter  V.  Hasenritter,  77  Mo.  165 ;  Nichols  v.  Boswell,  103 
Mo.  157;  Hall  v.  Smith,  103  Mo.  294;  Cross  v.  Hock,  149 
Mo.  326 ;  Garth  v.  Garth,  139  Mo.  464 ;  Maryland  v.  Rail- 
road, 22  Wall.  112.  The  contention  of  respondents  is  to 
strike  out  bodily  the  entire  contingent  condition  precedent^ 
'Tji  the  event  that  my  said  wife  should  not  be  living  at  the 
time  of  my  death,  then  in  that  event  I  will  that  all  my  property, 
both  real  and  personal,  be  distributed  as  'follows:"  ^^If  he 
was  80  unfortunate  as  to  intend  one  thing,  and  yet  declare  the 
opposite  by  the  terms  of  his  formal  and  final  expression  of 
intent,  then  the  latter  must  ordinarily  control."  Mersman 
V.  Mersman,  136  Mo.  256.  Presumptions  always  yield  to 
facts.  Webb  v.  Hayden,  166  Mo.  39.  (2)  As  there  was 
no  latent  ambiguity  on.  the  face  of  the  will,  the  court  erred  in 
admitting  extrinsic  evidence.  "The  only  apology  for  parol 
proof,  in  any  case,  is  the  necessity  of  the  thing,  because  the 
ambiguity  is  so  complete  as  to  elude  all  interpretation,  and 
would  destroy  the  devise  altogether,  unless  explained."  Mann 
V.  Mann,  1  John.  Chan.  *236;  Thompson  v.  Thompson,  115 
Mo.  72 ;  Davis  v.  Davis,  8  Mo.  56 ;  Schorr  v.  Carter,  120  Mo. 
413.  Unless  from  the  provisions  of  the  will  ihe  intention  of 
the  testator  be  doubtful  or  uncertain,  extrinsic  evidence  is  not 
admissible.  Eothwell  v.  Johnson,  14^7  Mo.  613.  (3)  The 
devise  to  Delia  A.  Brown  never  vested  because  based  upon 
a  contingent  condition  precedent,  viz.,  the  death  of  Charlotte 
Brown  prior  to  the  death  of  George  Brown,  Sr.,  that  never 
happened.  2  Bedf.  Wills  (2  Ed.),  ch.  2,  sec.  3,  par.  1,  2,  3, 
Vol  167  mo— 29 
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7  and  8,  p.  283;  2  Sharswood,  Black.  Com.,  *154;  Finley 
V.  King,  3  Pet.  (U.  S.)  *375;  4  Kent  Com.  (10  Ed.),  *125; 
Prosser  v.  Hardesty,  101  Mo.  597 ;  .Long  v.  Timms,  107  Mo. 
512;  Jarbee  v.  Hey,  122  Mo.  347;  Mersman  v.  Mersman, 
136  Mo.  259;  Watson  v.  Watson,  110  Mo.  171;  Given  v. 
Helton,  95  U.  S.  591;  Owen  v.  Eaton,  56  Mo.  App.  536; 
McQueen  v.  Lilly,  131  Mo.  17.  (4)  The  heir,  John  J. 
Brown,  was  vested  with  one-fourth  inter^t  in  his  father 
George  Brown's  estate,  subject  only  to  the  devise  to  the  wid- 
ow, because  there  was  no  disposition  of  it  to  some  other  person ; 
as  to  that  interest  George  Brown  died  intestate,  for  the  deVfee 
to  Delia  A.  Brown,  who  can  only  take  under  express  force  of 
the  will,  was  based  upon  a  contingent  condition  precedent 
that  never  happened.  K.  S.  1889,  sec.  4465;  E.  S.  1899, 
sec.  2908;  Norcum  v.  D'Oench,  17  Mo.  117;  Eneberg  v. 
Carter,  98  Mo.  651;  Watson  v.  Watson,  110  Mo.  170;  Red- 
man V.  Barger,  118  Mo.  575;  Talbott  v.  Hamill,  151  Mo. 
298;  Hurst  v.  Von  de  Veld,  158  Mo.  247;  Patterson  v.  Cam- 
den, 25  Mo.  21 ;  Scott  v.  Scott,  95  Mo.  318 ;  Maryland  v. 
Railroad,  22  Wall.  112. 

Thomas  H.  Bacon  for  respondents. 

The  restrictive  clause  simply  expressed  a  reason  for  be- 
stowing the  entire  estate  instead  of  a  residuary.  The  event 
did  not  condition  the  fee-simple  devises,  but  merely  furnished 
the  reason  for  bestowing  "all"  instead  of  the  vested  remainders. 
Skipwith  V.  Cabell,  19  Gratt.  758;  1  Williams'  Executors 
(7  Ed.),  part  1,  book  2,  p.  231;  List  of  Sustained  Wills,  p. 
234;  2  Jarman  on  Wills  (6  Am.  Ed.),  ch.  27,  pp.  3  and  4. 

MARSHALL,  J. — Ejectment  for  an  undivided  one- 
fourth  interest  in  the  east  one  hundred  feet  in  lot  2,  block  37, 
in  the  city  of  Hannibal,  Missouri.  The  defendants  prevailed 
in  the  lower  court,  and  the  plaintiff  appealed. 
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The  petition  is  in  the  usual  form,  and  the  ouster  is  laid  as 
of  January  16,  1899.  The  answer  denies  title,  or  right  to 
possession,  in  the  plaintiff,  and  asserts  the  fee  simple  title  to 
be  in  defendant,  Delia  A.  Brown  (wife  of  John  J.  Brown), 
William  G.  Brown,  Charlotte B.  White  (and  Shirley  A.  White 
jointly),  and  Mary  V.  Brown,  each  owning  an  undivided  one- 
fourth  interest,  and  further  avers  possession  to  be  in  John  J. 
Brown,  as  their  tenant,  by  the  month.  The  reply  is  a  gen- 
eral denial.  George  Brown  is  the  commoli  source  of  title. 
The  defendants  claim  bs  devisees  under  his  will  The  plain- 
tiff claims  under  a  sheriff's  deed,  resting  upon  a  judgment 
against  John  J.  Brown,  who  was  a  son  of  George  Brown,  and 
upon  the  proposition  that  George  Brown  died  intestate,  ex- 
cept as  to  a  life  estate  left  to  his  widow,  which  has  terminated, 
and,  hence,  the  plaintiff  has  succeeded  to  the  rights  of  John 
J.  Brown,  in  the  estate  of  his  father,  George  Brown. 

The  case  was  tried,  in  part,  upon  the  following  agreed 
statement  of  facts: 

"Said  parties,  plaintiff  and  defendants,  agree  that  in  the 
trials  of  the  above  cause  the  following  facts  are  conceded  and 
that  neither  party  will  be  required  to  make  further  proof 
thereof  than  this  agreement: 

"1.  That  George  Brown,  senior,  being  a  citizen  of  Han- 
nibal, Missouri,  died  on  March  22,  189Y,  seized  iir  fee  ovnier 
of  the  property  described  in  the  petition,  viz.,  the  east  100 
feet  of  lot  2  in  block  37  in  Hannibal,  Missouri. 

"2.  That  at  the  time  of  his  death,  said  George  Brown, 
Sr.,  left  surviving  him,  his  widow  Charlotte  Brown,  his  son 
John  J.  Brown,  his  son  William  G.  Brown,  his  grandsons 
Arthur  V.  Brown  and  George  Brown,  sons  of  said  George 
Brown,  Sr.'s,  son,  Joshua  V.  Brown,  who  died  intestate  June 
1,  1895,  and  the  grandson  of  said  George  Brown,  Sr.,  Shirley 
A.  White,  and  the  granddaughter  of  said  George  Brown,  Sr., 
Charlotte  B.  White,  children  and  sole  heirs  at  law  of  George 
Browns,  Sr.^s,  daughter,  Mary  B.  White,  who  died  intestate 
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October  8,  1898 ;  all  residents  of  Hannibal,  Missouri.  Said 
William  G.  Brown,  was  at  no  time  insolvent  and  he  died  July 
4,  1899,  leaving  a  widow,  Mary  W.  Brown,  and  one  child,  a 
son,  William  G.  Brown, 

"3.  That  Mrs.  Charlotte  Brown,  widow  aforesaid,  occu- 
pied said  premises  at  the  time  of  her  death,  which  event  oc- 
curred on  January  14,  1899. 

"4.  That  the  entire  monthly  value  of  the  rents  and 
profits  of  said  premises  is  $10  per  month. 

"5.  That  in  the  year  1890,  W.  K  White,  a  resident  of 
Hannibal,  Missouri,  and  the  husband  of  said  Mary  B.  White, 
became  a  confirmed  inebriate  and  unable  to  support  his  wife 
or  children,  and  that  he  so  remained  up  to  the  time  of  the  death 
of  said  Greorge  Brown,  Sr. 

"6.  That  in  the  year  1873,  said  Joshua  V.  Brown  and 
said  John  J.  Brown,  residents  of  Hannibal,  Missouri,  co- 
partners canning  on  a  jewelry  store,  failed  in  business  at 
said  city,  that  judgments  were  rendered  against  them  and 
unsatisfied  at  the  time  of  the  death  of  said  George  Brown,  Sr., 
said  John  J.  Brown  and  the  estate  of  Joshua  Van  Brown, 
deceased,  remained  insolvent. 

"7.  That  during  all  said  time,  George  Brown,  Sr.,  was 
a  resident  of  Hannibal,  Missouri,  and  was  personally  cogni- 
zant of  all' said  facts  and  circumstances. 

'^8.  That  said  John  J.  Brown  claims  solely  as  tenant 
under  the  alleged  devisees  of  said  George  Brown,  Sr. 

"9.  That  said  Delia  A.  Brown  claims  the  .undivided 
one-fourth  of  the  premises  in  suit  in  her  own  right  by  alleged 
devise  from  said  George  Brown,  Sr.,  and  the  remaining  three- 
fourths  as  tenant  under  other  alleged  devisees  of  said  George 
Brown,  Sr. 

*'10.  That  John  J.  Brown,  on  March  13, 1899,  executed 
and  delivered  to  Delia  A.  Brown,  a  quitclaim  deed  to  the  prop- 
erty described  in  the  petition  for  the  consideration  therein 
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expressed  of  love  and  affection  and  one  dollar;  that  said  deed 
has  been  duly  recorded. 

"11.  To  any  of  the  aforesaid  facts  or  allied  facts,  the 
plaintiff,  of  the  one  part,  and  both  defendants  of  the  other 
part  mutually  reserve  the  right  to  enter  objection  on  grounds 
of  irrelevancy  and  incompetency,  and  to  except  to  any  ruling 
of  the  court  overruling  or  failing  to  sustain  such  objections. 

"This  stipulation  is  not  exclusive  of  other  evidence.'^ 

The  plaintiff  read  in  evidence  the  first,  second  (except 
the  last  clause  thereof),  third,  fourth,  eighth,  ninth,  tenth 
and  eleventh  paragraphs  of  this  agreed  statement  and  then 
introduced  in  evidence  the  sheriff's  deed,  dated  November  20, 
1897,  and  based  upon  a  judgment  in  favor  of  the  plaintiff  and 
against  John  J.  Brown,  rendered  May  14,  1889,  and  proof  as 
to  the  value  of  the  monthly  rents,  and  then  rested. 

The  defendants  read  in  evidence  the  will  of  George 
Brown,  which  is  as  follows: 

'%  George  Brown,  Sr.,  of  the  city  of  Hannibal,  Marion 
county,  Missouri,  of  sound  mind  and  disposing  memory,  do 
make,  declare  and  publish,  this  my  last  will  and  testament, 
hereby  revoking  all  other  wills  heretofore  made  by  me. 

"1st  I  direct  that  all  of  ray  just  debts,  the  expenses  of 
my  last  sickness,  and  my  funeral  expenses  be  first  paid  out  of 
my  estate  by  my  executors,  hereinafter  named. 

"2nd.  I  give  and  bequeath  the  sum  of  one  dollar  to 
each  of  my  children,  namely,  J.  Van  Brown  the  sum  of  one 
dollar,  to  John  J.  Brown  the  sum  of  one  dollar,  to  William 
Q.  Brown  the  sum  of  one  dollar^  to  Mary  B.  White,  the  wife 
of  W.  K.  White,  the  sum  of  one  dollar. 

"3.  To  my  well-beloved  wife,  Charlotte  Brown,  for  and 
during  her  widowed  life,  and  as  long  as  she  remains  single,  I 
give,  devise  and  bequeath  all  of  my  estate  and  property  real 
and  personal,  consisting  of  town  lots  and  the  improvements 
thereon,  all  of  my  stock  in  trade  in  my  store  at  No.  307 
Broadway,  Hannibal,  Missouri.     Also  all  bonds,  bank  stock, 
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money,  store-fixtures  and  hausehold  furniture.  All  of  said 
real  and  personal  property  herein  devised  and  bequeathed, 
lying  and  being  in  the  city  of  Hannibal,  Marion  county,  Mis- 
souri. 

"In  the  event  that  my  said  wife  should  not  be  living  at 
the  time  of  my  death,  then  in  that  event,  I  will  that  all  my 
property  both  real  and  personal  be  distributed  as  follows: 

"To  my  daughter,  Mary  B.  White,  wife  of  W.  K  White, 
to  her  sole  and  separate  use  free  from  the  control  of  her  said 
husband,  I  give  and  devise  a  one-fourth  interest  of,  in  and  to 
all  the  real  estate,  of  which  I  may  be  possessed  at  the  tjme 
of  my  death,  wherever  the  same  may  be  situate.  I  also  give 
and  bequeath  to  her,  to  her  sole  and  separate  use,  free  from 
the  control  of  her  said  husband,  a  one-fourth  interest  in  and 
to  any  personal  property,  consisting  of  money,  bank  stock, 
stock  in  trade,  and  household  furniture  of  which  I  may  be 
possessed  at  the  time  of  my  death. 

"To  my  beloved  daughter-in-law,  Mary  V.  Brown,  wife 
of  my  son  J.  Van  Brown,  to  her  sole  and  separate  use,  free 
from  the  control  of  her  said  husband,  I  give  and  devise  a 
one-fourth  interest  of,  in  and  to  all  the  real  estate  of  which 
I  may  be  possessed  at  the  time  of  my  death,  wherever  the 
same  may  be  situate.  I  also  give  and  bequeath  to  her,  to  her 
sole  and  separate  use,  free  from  the  control  of  her  said  husband, 
a  one-fourth  interest  in  and  to  any  personal  property,  consist- 
ing of  money,  bank  Btock,  stock  in  trade,  and  household  fur- 
niture of  which  I  may  be  possessed  at  the  time  of  my  deatlj. 

"To  my  beloved  daughter-in-law,  Delia  A.  Brown,  wife 
of  my  son  John  J.  Brown,  to  her  sole  and  separate  use,  free 
from  the  control  of  her  said  husband,  I  give  and  devise  a 
one-fourth  interest  of,  in  and  to  all  the  real  estate  of  which 
I  may  be  possessed  at  the  time  of  my  death,  wherever  the 
same  may  be  situate.  I  also  give  and  bequeath  to  her,  to  her 
sole  and  separate  use  free  from  the  control  of  her  said  husband, 
a  one-fourth  interest  in  and  to  any  personal  property,  con- 
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sisting  of  money,  bank  stock,  stock  in  trade  and  household 
furniture  of  which  I  may  be  possessed  at  the  time  of  my 
death. 

"To  my  son,  William  G.  Brown,  I  give  and  devise  a 
one-fourth  interest  of,  in  and  to  all  my  real  estate,  of  which 
I  may  be  possessed  at  the  time  of  my  death,  wherever  the 
same  may  be  situate.  I  also  give  and  bequeath  to  him  a 
one-fourth  interest  in  and  to  any  personal  property,  consisting 
of  money,  bank  stock,  stock  in  trade,  and  household  furni- 
ture of  which  I  may  be  possessed  at  the  time  of  my  death. 

"I  hereby  appoint  my  son  John  J.  Brown  and  my  son 
William  G.  Brown,  executors  of  this  my  will,  and  it  is  my 
request  that  the  said  parties  be  not  requested  to  give  bond. 

^TCn  witness  whereof  I  have  this  day,  the  fifth  day  of 
April,  A.  D.  1892,  signed  and  sealed  and  published  and  de- 
clared this  instrument  as  my  will,  at  Hannibal,  Missouri.^' 

The  defendants  also,  over  plaintiff's  objections,  read  in 
evidence  articles  5,  6,  7,  and  the  last  two  lines  of  article  2 
of  the  agreed  statement. 

The  defendants  also  read  in  evidence  two  executions  that 
were  issued  upon  the  judgment  of  the  plaintiff  against  John 
J.  Brown,  the  first,  dated  April  4,  1892,  and  the  second,  under 
which  the  property  in  question  was  sold,  dated  March  27, 
1897. 

The  defendants  also  read  in  evidence  the  abstracts  of 
five  other  unsatisfied  judgments  against  John  J.  Brown,  ren- 
dered between  September,  1879,  and  September,  1888. 

The  defendants,  over  the  plaintiff's  objections,  also  in- 
troduced evidence  tending  to  show  that  the  testator  knew  when 
he  executed  the  will  that  these  judgments  were  outstanding 
against  his  son  John  J.  Brown,  and  that  his  said  son  had  been 
insolvent  for  more  than  ten  years  before  the  will  was  exe- 
cuted. Also  that  the  plaintiff  knew  of  the  terms  of  the  will 
before  he  purchased  the  property  at  the  sheriff's  sale. 

The  plaintiff  asked  and  the  court  refused  to  instruct 


Digitized  by  VjOOQ IC 


456  SUPREME  COUET  OF  MISSOUEI, 

RoBards  v.  Brown. 

that  the  will  conveyed  a  life  estate  to  the  widow  and  was  in- 
effectual in  all  other  respects,  and  that  John  J.  Brown  became 
the  owner  of  one-fourth  of  the  property  in  controversy,  under 
the  ?itatute  of  descents,  upon  the  death  of  the  father,  subject 
to  t!m  life  estate  of  the  widow,  which  interest  of  John  J. 
Brown  passed  to  the  plaintiff  by  the  sheriff's  deed.  On  the 
contrary,  the  court  instructed  the  jury  that  the  will  of  George 
Brown  passed  the  entire  estate,  and  that  no  title  descended 
to  John  J.  Brown,  and  hence  the  verdict  must  be  for  the  de- 
fendants. / 

After  proper  steps,  the  plaintiff  appealed. 


The  statute  of  wills  gives  every  man  the  power  to  dispose 
of  his  property  after  his  death.  Courts  will  respect  and  com- 
pel juries  to  respect  his  intention.  Neither  courts  nor  juries 
eau  by  construction  make  a  will.  Their  proper  province  is 
to  interpret  the  will,  not  to  substitute  their  notions  as  to  the 
proper  disposition  of  the  estate,  for  those  of  the  testator.  If 
the  testator  is  of  sound  and  disposing  mind,  and  knows  what 
he  owns  and  is  mindful  of  the  existence  of  those  who  have 
a  natural  claim  to  his  bounty;  if  he  is  not  unduly  or  improp- 
erly influenced  and  no  fraud  is  perpetrated  upon  him,  in  other 
words,  if  the  will  is  his  act  and  not  the  result  of  the  mind  and 
wish  of  another  over  him,  the  will  is  his  and  his  intentions 
nnist  be  observed.  These  competent  conditions  and  necessary 
prerequisites  having  been  ascertained  to  exist,  the  next  ques- 
tion is,  does  the  written  document  conform  to  the  inflexible 
rules  of  law?  No  forms  of  expression,  no  technical  words 
are  required  to  constitute  the  paper  a  good  will.  The  statute 
requires  every  court  to  have  due  regard  to  the  directions  of 
the  will  and  the  true  intent  and  meaning  of  the  testator.  This 
intent  and  meaning  can  be  best  ascertained  by  the  court  put- 
ting itself,  as  far  as  may  be,  in  the  place  of  the  testator  and 
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reading  the  will  in  the  light  of  his  environment  at  the  time 
the  will  was  mada  When  the  true  intent  and  meaning  can 
be  thus  ascertained,  all  technical  rules  of  construction  must 
give  way.  [Murphy  v.  Carlin,  113  Mo.  112 ;  Hurst  v.  Von 
de  Veld,  158  Mo.  1.  c.  246.]  But  it  frequently  happens  that 
the  language  empbyed  by  the  testator,  or  used  by  the  scriv- 
ener, leave  the  meaning  and  intent  of  the  testator  in  doubt 
Then  the  necessity  for  judicial  interpretation  and  adjudiqi- 
tion  arises.  If  there  is  such  a  patent  ambiguity  presented 
as  makes  the  will  impossible,  the  will  fails  because  the  true 
intention  can  not  be  ascertained  from  the  will  itself,  for  as 
no  court  can  make  a  will,  it  can  not  permit  witnesses  to  make 
it  by  telling  what  the  testator  intended.  If,  on  the  contrary, 
the  ambiguity  is  latent  and  two  constructions  are  made  possi- 
ble, one  of  which  kills  and  the  other  preserves  the  life  of  the 
will,  the  court  will  adopt  the  latter  construction,  and  will 
admit  parol  testimony  showing  the  environments  of  the  tes- 
tator and  his  feelings  towards  the  beneficiaries  named  and 
towards  those  naturally  tied  to  him.  [Webb  v.  Hayden,  166 
Mo.  L  c.  46.] 

In  the  construction  of  a  will,  the  court  always  starts 
with  the  presumption  that  the  testator  intended  to  dispose  of 
his  whole  estate.  [Watson  v.  Watson,  110  Mo.  1.  c.  170.] 
Here  again  the  true  intent  must  be  ascertained«and  followed. 
In  pursuance  to  this  fundamental  presumption,  and  to  prevent 
the  happening  of  the  incongruous  condition  of  the  estate 
passing  partly  by  will  and  partly  by  descent,  words  may  be 
supplied,  transposed  or  changed  in  the  will  so  "that  the  in- 
strument may  not  perish  and  the  manifest  intention  of  the 
parties  be  not  defeated  by  the  palpable  error  of  the  scrivener.'^ 
[Briant  v.  Garrison,  150  Mo.  1.  c  668,  citing  and  following 
Bines  v.  Mansfield,  96  Mo.  L  c.  398 ;  Presnell  v.  Headley, 
141  Mo.  1.  c.  194;  Thomson  v.  Thomson,  115  Mo.  1.  c.  67; 
Nichols  V.  Boswell,  103  Mo.  1.  c.  160 ;  Wolfe  v.  Dyer,  95 
Mo.  545,  and  Johnson  v.  Bowlware,  149  Mo.  451.] 
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It  only  remains  to  apply  these  principles  to  the  ease  at 
har.  The  testator's  presumed  intention  was  to  dispose  of 
the  whole  estate  by  will  and  not  simply  to  carve  out  a  par- 
ticillar  estate,  dispose  of  it  by  will  and  leave  the  fee  or  re- 
mainder to  be  devolved  by  the  statute  of  descents.  His  en- 
vironments when  he  made  the  will  were  these :  he  had  a  wife ; 
he  had  three  living  sons,  Joshua  Van  Brown,  John  J.  Brown, 
ajid  William  G.  Brown,  all  of  whom  were  married,  and  of 
whom  John  J.  Brown  at  least  was  insolvent,  and  had  judg- 
ments outstanding  against  him;  he  had  one  living  daughter, 
Mary  B.  White,  wife  of  W.  K.  White. 

With  these  conditions  in  mind,  he  made  the  will  in  ques- 
tion in  this  case.  After  directing  the  payment  of  his  debts 
and  funeral  expenses,  he  first  gave  to  each  of  his  children 
the  sum  of  one  dollar,  and  then  he  gave  all  his  property  to 
his  wife  "for  and  during  her  widowed  life  and  as  long  as  she 
remains  single.^'  No  power  of  disposal  was  given.  Then 
he  added:  "In  the  event  that  my  said  wife  shall  not  be 
living  at  the  time  of  my  death,  then  in  that  event,  I  will  that 
all  my  property  both  real  and  personal  be  distributed  as  fol- 
lows:" that  is,  he  devised  to  his  daughter  Mary  B.  White, 
to  his  daughter-in-law  Mary  V.  Brown,  wife  of  his  son  Joshua 
Van  Brown,  to  his  daughter-in-law  Delia  A.  Brown,  wife  of 
his  son  John  ^ J.  Brown,  and  to  his  son  William  G.  Brown, 
one-fourth  each  of  all  his  property.  He  then  appointed  his 
sons  John  J.  and  William  G.  Brown,  his  executors,  without 
bond. 

The  plaintiff  contends  that  the  effect  of  this  is  that  he 
died  testate  so  far  as  to  create  a  life  estate  in  his  wife,  if  she 
survived  him,  and  intestate  as  to  his  children  if  his  wife  sur- 
vived him,  and  if  his  wife  did  not  survive  him,  then  he  died 
testate  as  to  his  children. 

On  the  other  hand,  the  defendants  contend  that  the  clear 
intent  and  purpose  of  the  will  was  to  provide  a  life  estate 
for  his  wife  and  give  the  fee  in  equal  parts  to  l^is  daughter 
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Marj,  his  son  William,  and  his  two  daughters-in-law,  the 
wives  of  his  two  sons,  John  J  and  Joshua  Van  Brown,  and 
that  knowing  their  insolvency  and  that  judgments  were  out- 
standing against  John,  he  intended  to  take  care  of  his  said 
sons'  families  and  not  to  allow  any  part  of  his  estate  to  go  to 
the  payment  of  his  sons'  debts. 

In  other  words,  the  plaintiff  contends  that  the  devise 
of  the  fee  to  his  children  and  daughters-in-law  was  condi- 
tioned upon  his  wife  being  dead  when  the  will  took  effect, 
and  that  as  his  wife  was  alive  when  he  died,  the  devise  to 
the  children  failed,  and,  therefore,  only  the  devise  to  the 
widow  for  life  and  during  widowhood  remained,  and  the  fee 
descended  to  his  heirs  subject  to  the  life  estate,  and  as  the 
life  estate  is  now  terminated,  he  is  entitled  to  the  possession 
of  the  undivided  one-fourth  that  descended  to  John  J.  Brown, 
by  virtue  of  his  purchase  thereof  at  the  sheriff's  sale  afore- 
said. Or  otherwise  stated,  the  plaintiff  contends  that  the 
will  is  to  be  read  in  two  sections  or  divisions — the  first  to 
consist  of  all  that  precedes  the  clause  that  it  is  claimed  con- 
stitutes the  condition  to-wit,  "In  the  event  that  my  said  wife 
should  not  be  living  at  the  time  of  my  death,"  etc.,  and  the 
second  to  consist  of  aU  that  follows  that  clause.  If  this  be 
adopted  as  the  true  rule,  and  the  will  be  read  literally,  and 
not  as  of  the  intention  of  the  testator,  and  the  words  be  read 
i^i  their  sequence  only,  the  result  is  this:  the  four  children 
would  get  one  dollar  each,  and  the  widow  a  life  estate,  with- 
out power  of  disposal.  The  fee  ^  to  all  the  balance  would  re- 
main undisposed  of  by  will.  This  construction  is  manifestly 
not  the  true  confitruction,  for  it  violates  the  fundamental 
presumption  of  law  that  the  testator  intended  to  dispose  of 
his  whole  property  by  will  and  not  to  leave  any  part  or  estate 
therein  to  be  devolved  by  the  statute  of  descents. 

The  devise  of  only  one  dollar  each  to  his  sons  John  and 
Joshua,  is  full  of  meaning  and  significance.  Such  devises  to 
insolvent  sons  and  the  giving  of  a  proportionate  share  to  their 
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wives,  with  the  intent  to  provide  for  the  danghters-in-law  and 
the  grandchildren  and  to  prevent  the  creditors  of  the  sons  from 
being  paid  out  of  the  testator^s  property,  are  not  without  prece- 
dent.    [Watson  V.  Alderson,  146  Mo.  333.] 

But  no  such  intent  can  be  found  for  giving  his  daughter 
Mary  and  his  son  William  only  one  dollar  each,  nor  is  there 
any  inconsistency  between  the  devise  of  one  dollar  to  them  by 
this  clause  and  the  devise  of  one-fourth  of  the  fee  in  remainder 
to  them  by  the  subsequent  clause  of  the  will.  Several  separate 
bequests  may  be  given  to  the  same  person  by  different  clauses 
of  a  will.  Therefore,  to  read  the  will  in  sections,  as  the  plain- 
tiff contends  should  be  done,  does  not  give  full  effect  to  the 
intention  of  the  testator,  and  does  not  dispose  of  the  whole  es- 
tate by  will,  and  would  furthermore  make  possible  the  very 
condition  the  testator  chiefly  intended  to  prevent,  to-wit,  the 
possibility  of  his  sons'  creditors  reaching  any  part  of  his  estate 
to  pay  their  claims  against  his  sons. 

This  construction  must  therefore  be  discarded  and  re- 
jected, if  any  other  construction  is  possibla 

The  intention  of  the  testator  was  plainly  this:  first,  to 
prevent  his  sons^  creditors  reaching  or  sharing  in  his  property ; 
second,  to  provide  for  his  wife  for  life,  if  she  survived  him 
and  remained  single;  third,  after  his  wife's  death,  whether 
before  or  after' his  will  took  effect,  to  provide  for  his  children 
and  their  families,  and  to  do  it  in  such  a  manner  as  to  exclude 
his  sons'  creditors  from  participating  in  any  part  of  his  estate. 

This  intention  being  plain,  the  only  question  remaining 
is,  has  the  testator  expressed  it  in  such  manner  as  not  to  vitiate 
his  intention  by  using  words  and  terms  that  violate  some  in- 
flexible rule  of  law  ?  It  is  argued  that  the  words :  'Tin  the 
event  my  wife  be  not  living  at  the  time  of  my  death,''  etc, 
have  this  effect.  Those  words  are  wholly  superfluous  and 
meaningless,  and  the  estates  created  by  the  will  would  be  ex- 
actly the  same  and  would  take  effect  at  exactly  the  same  time, 
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and  upon  the  same  contingencies  if  no  such  words  were  in  the 
wilL  Thus  a  life  estate  was  devised  to  the  wif a  If  she  suiv 
vived  her  husband,  that  estate  would  take  effect  at  his  death, 
and  continue  during  her  life,  and  the  feefiimple  estate  in  re- 
mainder would  not  vest  in  the  children  or  devisees  until  the 
termination  of  the  life  estate.  On  the  other  hand,  if  the  wife 
died  before  the  testator,  the  life  estate  to  her  could  never  vest, 
and  the  fee-simple  remainder  would  take  effect  at  once. 
Hence,  the  words,  "In  the  event  my  wife  should  not  be  living 
at  my  death,"  etc.,  provide  for  no  contingency  that  is  not  fully 
provided  for  by  law,  and,  therefore,  those  words  serve  no  pur- 
pose whatever  and  should  be  discarded. 

Neither  do  those  words  create  a  condition  upon  which  the 
remainder  in  fee  is  to  become  operative.  They  are  properly 
only  words  descriptive  of  when  and  not  upon  what  condition 
the  remainder  in  fee  is  to  vest,  which,  as  shown,  is  exactly  what 
the  law  is  without  such  words.  [Skipwith  v.  Cabell,  19  Qrat- 
tan  758.] 

Stress  is  laid  upon  the  words  in  this  clause,  following  the 
words  quoted,  "then  in  that  event,  I  will  that  all  my  property, 
both  real  and  personal,  be  distributed  as  follows."  And  it  is 
argued  that  the  words,  "all  my  property,"  could  not  be  given 
effect,  if  the  life  estate  in  the  wife  vested,  for  in  that  event, 
all  the  property  could  not  go  to  the  remaindermen  at  his 
death.  These  words  must  be  read  as  they  were  employed  by 
the  testator.  The  property  all  belonged  to  the  testator  at  the 
time  the  will  was  written,  and  he  was  thinking  of  it  and  dis- 
posing of  it  then,  and  he  did  not  use  the  term  as  of  a  time 
when  death  had  terminated  his  earthly  tenures. 

The  conclusion  is  unavoidable  that  the  will  devised  a  life 
estate  to  the  wife,  and  a  remainder  in  fee  simple  to  the  de- 
visees named,  and  that  John  J.  Brown  was  bequeathed  only 
one  dollar  and  nothing  more.  Therefore,  ftiere  was  nothing 
for  the  plaintiff's  judgment  against  John  to  operate  upon,  the 
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sheriffs  sale  conveyed  no  title  to  the  plaintiflf,  and  the  plain- 
tiff has  no  cause  of  action. 

The  judgment  of  the  lower  court  is  right  and  it  is  affirm- 
ed.    All  concur,  except  Valliant,  J.,  absent 


KAMINSKI,  Appellant,  v.  TUDOE  lEON  WORKS. 

Division  One,  ICarch  12,  1902. 

L.  Negligence:  defeotive  machjneby:  opinion  of  expebts.  Expert 
witnesses  who  are  familiar  with  the  machinery,  to  whose  defects 
plaintiff  charges  his  injury  (such  as  the  foreman  of  ironworks,  the 
master  mechanic,  the  ^ead  roller,  the  president  of  the  defendant  com- 
pany, who  was  a  civil  and  mechanical  engineer  and  had  seen  the  ma- 
chinery in  actual  operation  for  eighteen  years),  may  give  opinions 
based  on  their  own  actual  knowledge  of  the  condition  of  the  machin- 
ery. Their  opinion  can  not  be  limited  to  answers  to  hypothetical 
questions  based  on  facts  detailed  by  others. 

2.   :   CONTWBUTOBY  NEGLiOENOE:    INSTRUCTIONS.    Where  plain- 


tiff's injury  may  properly  be  said  to  have  resulted  from  his  own  neg- 
ligence, defendant  is  entitled  to  an  instruction  presenting  the  defense 
of  contributory  negligence. 

3.  !  FELLOW-SERVANT:  INSTRUCTION.  Where  plaintiff's  injury- 
may  properly  be  said  to  have  resulted  from  the  negligence  of  fellow- 
servants,  defendant  is  entitled  to  an  instruction  relieving  it  of  dam- 
ages, on  the  ground  that  the  injury  was  chargeable  to  fellow-servants. 

4.    :    PLEADING   NEGLIGENCE  OP  FELLOW-SERVANT.      It   is   UOt  nec- 

essary  that  defendant  plead  that  the  injury  was  due  to  the  negli- 
gence of  plaintiff's  fellow-servants.  That  defense  does  not  admit  any 
negligence  on  the  part  of  defendant,  but  strikes  at  the  root  of  plain- 
tiff's cause  of  action,  and,  hence,  is  raised  by  a  general  denial.  In 
this  respect  it  is  different  from  the  plea  of  contributory  negligenoe, 
which  is  in  the  nature  of  a  confession  and  avoidance. 

Appeal  from  St  Louis  City  Circuit  Court — Hon.  Wtn. 
ZachritZj  Judge. 

^FFIBMED. 
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Sterling  P.  Bond  for  appellant. 

(1)  In  no  case  should  expert  or  opinion  testimony  be 
received  except  it  be  based  upon  facts  already  established  and 
asked  of  witnesses  duly  qualified  as  experts.  2  Rice  on  Evi- 
dence, 328,  358;  Kaiser  v.  Railroad,  66  Mich.  390;  Van 
Wycklen  v.  Brooklyn,  118  N.  Y.  430;  U.  S.  v.  Pendergast,  33 
Fed.  201 ;  Hopt  v.  Utah,  120  TJ.  S.  437 ;  Senn  v.  Railroad, 
108  Mo.  150 ;  Russ  v.  Railroad,  112  Mo.  48 ;  Colb  v.  Sand^ 
wich  Co.,  36  m.  App.  424;  Benjamin  v.  Railroad,  50  Mo. 
App.  607.  (2)  It  was  the  duty  of  the  master  to  fiirniFb  a 
sufficient  force  of  men.  Craig  v.  Railroad,  54  Mo.  App.  526 ; 
Stoddard  v.  Railroad,  65  Mo.  514;  Bemis  v.  Railroad,  58  Vt. 
639;  Claybaugh  v.  Railroad,  56  Mo.  App.  630.  (3)  In  an 
action  by  a  servant  against  his  master,  for  injuries  received 
through  the  negligence  of  the  master,  the  presumption  h  that 
plaintiff  performed  his  duty  until  the  contrary  is  shown.  Stepp 
V.  Railroad,  85  Mo.  229 ;  Petty  v.  Railroad,  88  Mo.  306 ; 
Bluedom  v.  Railroad,  108  Mo.  448;  Keegan  v.  Kavanaugh, 
62  Mo.  230;  Lee  v.  Geo.  Knapp  &  Co.,  Publishers,  137  Mo. 
385 ;  Winters  v.  Railroad,  39  Mo.  475.  (4)  There  was  no 
defense  set  up  in  the  answer  that  Kaminski's  fellow-serT^aiitB 
contributed  to  his  injury,  and  there  was  no  testimony  to  the 
effect  that  his  fellow-servants  contributed  to  his  injury ;  hence^ 
the  court  erred  in  giving  instruction  3  for  the  defendant. 
Hudson  V.  Railroad,  101  Mo.  29 ;  Seckinger  v.  Mfg.  Co.,  129 
Mo.  602.  (5)  The  court  erred  in  giving  instruction  4  at  the 
request  of  the  defendant.  (6)  The  court  erred  in  permitting 
defendant's  witness,  Hanspeter,  to  testify  that  the  company 
paid  the  doctor  bill  for  plaintiff,  as  the  plaintiff  did  not  claim 
any  obligation  on  the  part  of  the  defendant  on  that  account. 
Morris  v.  Railroad,  100  Mo.  505. 
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0.  A.  Finkelnburg  for  respondent 


J.  (1)  The  admissibility  of  expert  testimony  is  largely  in 

tiie  discretion  of  the  trial  judge,  with  which  discretion  appel- 

•  late  courts  will  not  ordinarily  interfere.     Helfenstein  v.  Me- 

-;  dart,  136  Mo.  615.     (2)  The  witnesses  whose  opinions  were 

asked  in  regard  to  the  construction  and  operation  of  the  ma- 

/  .  chinery  here  in  controversy  were  qualified  as  experts  by  long 

practical  experience.     Theoretical  education  is  not  necessary 

V  .  in  such  cases.     Lawson  on  Expert  Testimony,  pp.  70  and  210 ; 

Rogers  on  Expert  Evidence,  sees.  109,  110;  Oil  Ca  v.  Gib- 
son, 63  Pa.  St  146;  Goins  v.  Railroad,  47  Mo.  App.  181; 
McPherson  v.   Railroad,  97  Mo.   255.     (3)     Hypothetical 

' ;  questions  formally  reciting  all  the  facts  in  evidence  are  not 

required  when  the  witness  has  personal  knowledge  of  the  facts 

/  on  which  his  opinion  is  asked.     Rogers  on  Expert  Evidence, 

pp.  70-75;  Lawson  on  Expert  Testimony,  rule  42,  p.  257; 
Railroad  v.  Bailey,  IX  Ohio  St.  337 ;  Brown  v.  Huffard,  69 

-  Mo.  305.     (4)  If  the  evidence  shows  that  the  accident  was 

caused  by  the  neglect  of  plaintiff's  fellow-workmen,  that  is,  by 
third  persons  for  whom  defendant  is  not  responsible  to  plain- 
tiff, then  plaintiff  has  simply  failed  to  make  out  a  case  and 
defendant  is  not  liable.  It  is  not  necessary  to  plead  this  de- 
fense specially  in  the  answer.  It  is  one  of  the  issues  in  the 
case  under  a  general  denial.  Sheehan  v.  Prosser,  55  Mo. 
App.  569;  Wilson  v.  Railroad  (S.  Car.),  28  S.  E.  91;  Say- 
ward  V.  Carlson,  1  Wash.  29.  The  principle  is  also  recognized 
/  in  Young  v.  Kansas  City,  27  Mo.  App.  101;  Greenway  v. 

James,  34  Mo.  328 ;  Seeking  v.  Philibert,  129  Mo.  599 ;  Mar- 
shall V.  Schricker,  63  Mo.  308 ;  Murray  v.  Railroad,  98  Mo. 

^  673.     And  it  is  too  late  to  raise  this  question  of  pleading  at 

this  time  and  in  this  court  Epperson  v.  Tel.  Co.,  155  Ma 
370.  (5)  As  to  the  foregoing  and  all  other  questions  raised 
by  appellant's  brief  in  this  case,  it  is  further  submitted  that 
upon  the  whole  record  the  judgment  in  this  case  was  so  evi- 
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dently  for  the  right  party  that  the  court  will  not  disturb  it  on 
account  of  any  hypercritical  objections  to  the  rulings  of  the 
court  below  on  questions  of  evidence  and  practice.  In  other 
words,  nothing  has  occurred  during  the  trial  of  this  case  which 
can  be  construed  into  reversible  error.  Sees.  658  and  865, 
R  S.  1899 ;  Young  v.  Hudson,  99  Mo.  102 ;  Eodnej  v.  Mc- 
Laughlin, 97  Mo.  426 ;  Bartley  v.  Railroad,  148  Mo.  124. 

ROBINSON,  J.— This  is  a  suit  by  plaintiff  to  recover 
damages  for  the  loss  of  a  thumb  alleged  to  have  been  caused  by 
the  negligence  of  defendants.  The  negligence  charged  in  plain- 
tiff's petition  is  twofold :  first,  the  failure  of  defendant  to  pro- 
vide a  reasonably  safe  appliance  with  which  to  do  the  work  he 
and  others  engaged  with  him  were  required  to  perform,  in  this, 
that  the  derrick  or  hoisting  machine  (at  which  he  and  his 
co-laborers  were  working)  was  not  furnished  with  a  brake-dog 
to  arrest  or  stay  the  load  that  was  placed  upon  its  arms  or 
crane,  while  being  hoisted  or  lowered  by  use  of  the  machine ; 
and,  secondly,  because  of  the  failure  of  defendant  to  furnish  a 
sufficient  number  of  men  to  operate  the  derrick  when  so  heavily 
loaded,  as  upon  the  occasion  of  plaintiff's  injury.  The  answer 
is  a  general  denial  with  a  plea  of  contributory  negligence  on 
the  part  of  plaintiff.  The  case  was  tried  by  a  jury  under 
instructions  from  the  court,  and  resulted  in  a  verdict  and  judg- 
ment for  defendant,  and  plaintiff,  after  the  usual  steps  taken, 
has  brought  the  case  here  for  review. 

Appellant's  first  and  chief  assignment  of  error  is  to  the 
action  of  the  trial  court  in  permitting,  over  his  objection,  sev- 
eral witnesses  called  by  defendant  (who  were  shown  to  be  per- 
fectly familiar  with  the  appliance  at  which  plaintiff  was  at 
work  when  he  received  his  injury),  to  testify  as  experts  upon 
the  questions  as  to  whether  in  theii  opinion  a  brake  or  dog  upon 
such  a  machine  was  practicable  or  otherwise ;  and  also  to  give 
their  opinion  from  their  personal  knowledge  of  the  appliance 
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used,  as  to  the  number  of  men  necessary  to  operate  it  with 
safety  to  those  employed,  when  hoisting  or  lowering  a  load 
such  as  was  shown  at  that  time  to  have  been  placed  upon  the 
machine. 

The  witnesses  called  by  defendant  were  the  foreman  of 
defendant's  works  where  the  plaintiff  was  employed,  the  master 
mechanic  at  the  works,  the  machinist,  the  head  roller,  and  the 
president  of  defendant  company,  who  was  also  shown  to  be  a 
civil  and  mechanical  engineer,  and  who  caused  the  derrick  to  be 
constructed,  and  had  seen  it  in  constant  use  for  a  period  of 
eighteen  years. 

Appellant's  contention,  as  we  are  able  to  gather  it  from 
his  brief,  seems  to  be  that  expert  testimony  in  matters  of  this 
character  can  be  given  only  upon  a  hypothetical  question  put  to 
each  witness  called ;  that  the  witness  called  as  an  expert  can 
give  his  opinion  only  on  facts  shown  in  evidence  by  others,  and 
assumed  to  be  true,  as  a  basis  for  his  opinion. 

While  it  is  true,  that  the  opinion  of  an  expert  witness 
must  be  based  upon  the  facts  of  the  case  (and  generally,  as 
detailed  in  the  testimony  of  some  previous  witness  or  wit- 
nesses), we  can  see  no  reason  why  a  witness  should  not  be 
allowed  to  give  his  opinion  on  the  same  facts,  presumably 
within  his  own  personal  knowledge  from  a  long  and  familiar 
association  and  contact  with  the  thing  or  fact  about  which  his 
opinion  as  an  expert  is  sought,  without  requiring  the  attorneys 
conducting  the  examination  to  go  through  the  useless  form  of 
reciting  to  the  witness  a  description  of  a  hypothetical  machine 
(as  the  one  at  which  plaintiff  was  working)  with  all  of  its 
attachments,  connections  and  appliances,  defective  as  the  ver- 
bal photograph  by  the  examining  attorney  must  of  necessity 
be  as  compared  with  the  likeness  of  the  machine  in  the  mind 
of  the  witness  who  has  daily  observed  and  directed  its  opera- 
tions for  years ;  or  of  a  witness  who  had  previously  examined 
and  studied  the  machine  with  a  view  of  qualifying  himself  as 
a  witness  in  the  case.     All  the  witnesses  called  by  plaintiff 
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were  asked  to  give  testimony  based  upon  their  personal  knowl- 
edge of  the  machine,  and  of  what  they  had  actually  seen  with 
their  own  eyes  of  the  working  of  the  machine,  which  to  us, 
would  seem  much  more  satisfactory  than  an  opinion  based  on  a 
mere  hypothesis,  put  to  them  in  an  abstract  form.  The  rule 
as  laid  down  by  all  the  text-writers  upon  expert  testimony  is 
that  an  expert  may  give  an  opinion  based  on  a  state  of  facts 
which  he  himself  has  witnessed  or  with  which  he  is  familiar, 
as  well  as  upon  facts  which  are  detailed  to  him  by  other  wit- 
nesses, which  are  put  to  him  in  the  form  of  a  hypothetical 
question. 

To  have  described  a  hypothetical  machine  with  all  its 
parts  and  complications  in  each  question  propoimded  to  the 
witnesses  called  by  defendant,  who  were  shown  not  only  to 
have  been  experts  in  the  use  of  such  machinery  as  was  being 
used  by  plaintiff  where  he  received  his  injury,  but  who  had 
personal  familiarity  with  the  identical  machine,  would  not 
only  have  been  useless,  but  would  have  been  an  idle  waste  of 
time  to  no  purpose,  and  this  the  law  never  requires  to  be  done. 

If  the  knowledge  of  any  material  fact,  about  which  the 
witnesses  called  to  testify  for  defendant,  was  defective,  and 
not  what  it  should  have  been,  from  one  testifying  as  an  ex- 
pert, the  fullest  opportunity  to  show  that  fact  was  yet  afforded 
plaintiff  on  cross-examination.  No  possible  harm  can  result 
from  such  a  mode  of  examining  expert  witnesses,  and  much 
valuable  time  can  thereby  be  saved,  and  the  practice  is  to  be 
commended  rather  than  condemned.  There  is  no  merit  in  this 
contention  of  appellant. 

Appellant's  next  contention  is  that  the  trial  court  erred  in 
giving  instructions  numbered  2  and  3  asked  by  defendant, 
which  read  as  follows : 

"2.  If  the  jury  find  from  the  evidence  that  plaintiff 
himseK  was  careless  or  negligent  at  the  time  or  place  of  the 
accident,  and  that  such  negligence  directly  contributed  to  the 
injury  which  he  sustained,  then  plaintiff  can  not  recover  dam- 
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ages  in  this  case  and  the  verdict  should  be  for  the  defendant. 

"3.  The  jury  are  further  instructed  that  defendant  is 
not  responsible  for  the  negligence  of  plaintiff's  fellow-servants, 
if  the  jury  belieVe  from  the  evidence  that  plaintiff's  fellow- 
servants  were  guilty  of  negligence,  and  that  such  negligence 
caused  the  accident  by  which  plaintiff  was  injured.  The 
term  'fellow-servants,'  as  used  in  this  instruction,  means  those 
who  are  engaged  with  the  plaintiff  in  the  same  work  without 
any  relation  to  each  other  than  as  co-laborers  and  without 
rank;"  for  the  reason,  as  he  asserts,  there  is  no  evidence  upon 
which  to  predicate  instruction  numbered  2,  on  the  subject  of 
plaintiff's  cciTitributory  negligence ;  or  of  the  negligence  of  his 
feIlow*servants,  contributing  to  his  injury,  upon  which  instruc- 
tion number  3  is  predicated.  One  of  the  theories  upon  which 
this  case  was  tried  by  the  plaintiff  was  that  defendant  had  not 
employed  enough  men  to  operate  the  machine  while  engaged  in 
hoisting  and  lowering  heavy  weights  fi^ch  as  was  imposed  upon 
the  machine  at  the  time  plaintiff  received  his  injuries ;  while 
defendant  tried  the  case  upon  the  theory  that  the  number  of 
men  employed  at  the  machine  at  the  time  was  ample,  and  that 
plaintiff  and  those  engaged  with  him  in  turning  the  crank  or 
handle  of  the  machine  were  negligent  in  letting  go  of  or  in 
releasing  their  grip  upon  the  handle  or  crank  of  the  machine, 
by  means  of  which  their  power  was  communicated  to  the 
weight  of  the  object  that  was  being  hoisted  or  lowered  with  the 
machine,  and  that  in  carelessly  releasing  their  hold  upon  the 
handle  or  crank  of  the  machine,  before  the  object  they  were 
engaged  in  hoisting  or  lowering  was  properly  located,  it  was 
caused  to  fall  to  the  ground  with  great  speed,  and  in  its  rapid 
descent  to  the  ground  it  in  turn  caused  the  crank  or  handle, 
which  plaintiff  and  his  co-laborers  were  engaged  in  turning,  to 
revolve  at  a  like  rapid  rate  of  speed,  and  in  its  rapid  motion 
plaintiff,  in  some  manner  was  struck  and  injured  (or  by  a 
stroke  from  the  fast-revolving  handle  he  was  thrown  or  knocked 
into  a  cogwheel  of  the  machine  where  he  was  injured). 
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In  the  offer  of  testimony  by  the  defendant,  to  the  effect 
fliat  the  plaintiff,  and  all  those  employed  with  him  in  turning 
the  crank  or  handle  of  the  machine,  had  carelessly  released 
their  hold  upon  it  before  the  object  they  were  engaged  in  hoist- 
ing had  yet  been  located  in  its  proper  place,  and  where  it 
would  have  rested  without  falling,  and  that  in  so  doing,  the 
crank  or  handle  of  the  machine  was  caused  to  revolve  at  a  dan- 
gerous and  furious  rate  of  speed  whereby  plaintiff  was  injured, 
was  evidence  tending  to  show  negligence  of  both  plaintiff  and 
all  of  his  fellow-servants  contributing  to  his  injury. 

It  certainly  can  not  be  said,  because  the  testimony  showed 
that  others  acted  with  the  plaintiff  in  bringing  about  a  result 
that  culminated  in  his  injury,  that  that  is  not  evidence  tending 
to  show  that  plaintiff's  conduct  contributed  to  his  injury;  or 
that  because  plaintiff,  acting  with  other  co-employees,  caused  a 
result  that  brought  about  his  injury,  that  it  might  not  be  said 
that  they,  too,  contributed  to  his  injury. 

Plaintiff's  injury  might  properly  be  said  to  have  resulted 
from  his  own  negligence,  or  from  that  of  his  fellow-servants 
employed  with  him  at  the  time,  from  the  one  fact  shown,  that 
all  joined  in  the  act  that  ultimately  caused  plaintiff's  injury. 
The  carelessness  of  plaintiff  in  the  matter  was  no  excuse  for 
the  disregard  of  duty  of  his  fellow-servants  in  the  premises,  as 
their  disregard  of  duty  was  no  exciise  for  plaintiff's  careless- 
ness in  the  performance  of  his  work  in  such  a  manner  that  he 
was  thereby  injured.  Plaintiff  is  no  more  to  be  relieved  from 
the  carelessness  of  his  conduct,  because  committed  in  company 
and  jointly  with  his  co-employees,  than  he  can  be  relieved  from 
that  of  his  co-employees,  committed  jointly  and  in  company 
with  himself.  Upon  the  same  testimony  as  to  the  joint  and 
common  conduct  of  both  plaintiff  and  his  co-employees,  en- 
gaged with  him  in  working  at  the  machine  at  the  time  of  his 
injury.,  the  defendant  was  entitled  to  have  both  instructions 
numbered  2  and  3,  and  the  jury  might  upon  the  same  state  of 
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facts  have  made  a  finding  upon  the  theory  of  either  or  both 
instructions  in  favor  of  the  defendant 

It  is  furthermore  urged  by  appellant  that  the  court  erred 
in  the  giving  of  instruction  numbered  3,  beicause  the  defend- 
ant did  not  plead  in  its  answer  as  a  defense  to  plaintiff's  cause 
of  action  that  the  act  of  a  fellow-servant  or  fellow-servants 
with  plaintiff  contributed  to  his  injury ;  that  as  defendant  had 
not  raised  that  issue  by  the  pleadings,  it  was  not  entitled  to 
have  the  question  submitted  to  the  jury  by  instruction* 

Plaintiff's  argument,  and  the  citation  of  authorities  of- 
fered to  sustain  his  position  in  this  regard,  shows  that  he 
erroneously  likens  the  negligence  of  a  fellow-servant  to  con- 
tributory negligence  on  part  of  plaintiff.  In  this  he  is  clearly 
wrong.  The  two  defenses  are  widely  dissimilar.  The  de- 
fense of  "contributory  negligence''  on  part  of  a  plaintiff,  inter- 
posed by  a  defendant,  is  in  the  nature  of  a  plea  in  confession 
and  avoidance,  and  it  has  been  held  for  that  reason  by  this 
courts  it  must  be  specially  pleaded  by  a  defendant  to  be  avail- 
ing to  hiuL  The  plea  impliedly  admits  some  negligence  on 
part  of  the  defendant,  but  seeks  to  avoid  its  consequence  by 
charging  that  plaintiff  himself  contributed  to  the  injury  com- 
plained of.  It  is  a  matter  pleaded  by  defendant  to  avoid  the 
consequences  of  his  own  act)  and  for  that  reason,  the  rule  has 
been  adopted  that  it  must  be  specially  pleaded  by  defendant 
Upon  the  other  hand,  the  defense  that  plaintiff's  injuries  re- 
ceived, were  caused  by  the  negligence  of  a  fellow-servant,  does 
not  admit  any  negligence  on  part  of  the  defendant,  but  strikes 
at  the  very  root  of  plaintiff's  cause  of  action  and  disposes  of  it 
if  true. 

The  averment  of  an  answer,  that  another,  or  others  than 
defendant,  did  the  act  of  which  defendant  is  charged  with  hav- 
ing done  to  the  injury  of  a  plaintiff,  is  nothing  more  than  a 
denial  of  the  averments  of  the  petition,  that  defendant  is  guilty 
of  the  charges  made,  as  the  basis  of  plaintiff's  cause  of  action ; 
and  the  rule  has  ever  been  that  anything  may  be  shown  under 
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a  general  denial  which  tends  to  prove  that  the  cause  of  action 
stated  never  existed.     [Bliss,  Code  Pleading,  par.  352.] 

The  reason  for  a  special  plea,  as  in  confession  and  avoid- 
ance, fails  entirely  of  application  in  a  case  where  a  defendant 
relies  np^n  the  fact,  as  here,*  that  it  did  not  do  the  act  charged, 
and  as  proof  of  that  fact,  shows  that  another,  for  whose  act 
defendant  is  not  responsible  to  plaintiff,  did  the  wrong  charged 
to  defendant. 

Finding  no  error  in  the  action  of  the  trial  court,  its  judg- 
ment is  aiBrmed. 

All  concur,  except  FaZZianf,  J.^  absent 


KERN  V.  SUPEEME  COUNCIL,  AMEEICAN  LEGION 
OF  HONOE,  Appellant 

Division  One,  March  12,  1902. 

1.  Fraternal  Beneficiary  Associations:  act  of  maboh  8,  1879.  The 
Act  of  March  8,^1879,  in  reference  to  fraternal  beneficiarj  societies, 
was  expressly  limited  to  societies  organized  or  to  be  organized  un- 
der the  provisions  thereof,  and,  hence,  had  no  application  to  societies 
organized  nnder  the  ]aws  of  other  States. 

2.  :  :  ACT  OP  MAT  19,  1879:  appijoabtlitt.    The  Act  of 


May  19,  1879,  provided  for  the  organization  and  incorporation  of 
domestic  fraternal  beneficiary  societies  under  the  laws  of  this  State, 
and  it  does  not  apply  to  societies  chartered  by  other  States. 

3.  Power  of  Legislature:  constbtjction  of  priob  laws.  The  General 
Assembly  has  no  power  to  say  that  a  prior  law  means  something 
which  was  not  expressed  in  the  prior  law. 

4.  Fraternal  Beneficiary  Societies:  exemption  from  general  in- 
ST7BAN0B  LAWS.  As  a  result  of  the  revision  of  the  statutes  of  1889 
and  the  enactment  of  the  separate  Act  of  May  11,  1889,  the  benefits 
of  the  law  exempting  fraternal  beneficiary  societies  from  the  general 
insurance  laws  of  the  State,  were  expressly  confined  to  fraternal 
societies  organized  under  the  laws  of  Missouri,  and  foreign  fraternal 
societies  were  not  so  exempted.  From  1881  to  1889  such  exemption 
was  accorded  to  foreign  companies,  but  in  1889,  the  original  policy 
not  to  exempt  foreign  fraternal  societies  again  became  the  law. 
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5.  Iiaws:  repealed  bt  beviston.  Under  the  special  act  governing  the 
revision  of  the  statutes  of  1889,  all  acts  of  a  general  nature  revised, 
amended  and  re-enacted,  repealed  all  prior  laws  relating  to  the  isame 
subject. 

6.  Fraternal  Beneficiary  Societies.  Fraternal  beneficiary  societies 
organized  under  the  laws  of  another  State  were  not,  in  1895,  exempt 
from  the  laws  of  this  State  relating  to  life  insurance,  but  only  such 
societies  as  were  at  that  time  organized  under  the  laws  of  this  State 
were  exempt.  (Overruling  Theobald  v.  Knights  of  Pythias,  59  Mo. 
App.  87.) 

7.    :  WABRANTTES:  PLEADING:  DEPOSIT  OP  PBEMITTICB  RECEIVED.  In 

a  suit  on  the  certificate  of  a  foreign  fraternal  beneficiary  association, 
issued  in  1895,  the  statements  made  in  the  application  for  the  benefit 
certificate  were  not  warranties,  and  before  the  company  can  be  per- 
mitted to  show  that  these  false  statements  and  answers  contributed 
to  the  contingency  on  which  the  policy  was  to  become  due  and  pay- 
able, it  must  plead  such  defense,  and,  besides,  it  must  deposit  in  court 
the  premiums  it  received  on  the  policy.  And  unless  the  company 
meets  both  these  requirements,  the  court  should  exclude  the  testi- 
mony of  the  attendant  physicians  as  to  the  cause  of  the  insured's 
death,  and  as  to  his  physical  condition  before  and  after  his  d«ith, 
and  give  a  peremptory  instruction  to  find  for  plaintiff. 

8.  — :  HUSBAND  AS  BENEFICIARY.    The  defense  that  the  husband 

can  not,  under  the  laws  of  the  State  where  the  company  was  organ- 
ized, be  a  beneficiary  of  a  certificate  issued  to  his  wife,  can  not  be 
raised  by  a  demurrer  to  the  evidence.    Such  issue  must  be  pleaded. 

9.  :  WARRANTIES:  INNOCENT  AND  FRAUDULENT  MISREPRESENTA- 
TIONS: TRIAL  BT  JURY.  The  statute  draws  no  distinction  between 
innocent  and  fraudulent  misrepresentations  in  applications  for  insur- 
ance policies,  but  says  that  in  every  case  the  question  of  whether 
"the  matter  misrepresented  shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  is  to  become  due  and  pay- 
able" shall  be  determined  by  a  jury.  The  suit  is  not  one  in  equity. 
The  company  may,  during  the  life  of  the  insured,  but  not  afterwards, 
bring  a  suit  to  set  aside  the  policy  on  the  ground  that  it  was  pro- 
cured by  fraud.  (Overruling  Ashford  v.  Insurance  Co.,  80  Mo.  App, 
638,  and  Van  Cleave  v.  Union  Casualty  and  Security  Co.,  82  Mo, 
App.  668.) 

Appeal  from  St.  Louis  City  Circuit  Court — Hon.  Jos.  E. 
WithroWy  Judge. 

Affirmed. 
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AskUy  Cabell  and  fl*.  A,  Loevy  for  appellant 

(1)  The  statements  of  assured  in  his  application  and  ex- 
amination being  by  contract  made  warranties,  if  untrue  in  any 
respect,  no  recovery  can  be  had  on  the  policy.  1  Beach  on  Ins* 
sec.  456;  1  Bacon  Ben.  Soc  (2  Ed.),  sec.  197;  Whitmore  v. 
Sup.  Lodge,  100  Mo.  47 ;  Hanford  v.  Mass.  Ben.  Ass'n,  122 
Mo.  50;  Cobb  v.  Cov.  Mut  Ben.  Ass'n,  153  Mass.  176;  Jef- 
fries V.  Ins.  Co.,  22  Wall.  47 ;  Ins.  Co.  v.  France,  91  U.  S. 
510.  The  statements  and  representations  being  warranties, 
their  breach  vitiated  the  certificate  sued  on ;  particularly  was 
this  true,  when  by  the  terms  of  the  contract  they  were  declared 
to  be  material  to  the  risk.  Aloe  case,  147  Mo,  574 ;  Whitmore 
case,  100  Mo.  47 ;  1  Bacon  on  Ben.  Soc.,  sec.  212 ;  1  Beach  on 
Ins.,  sees.  353  and  427 ;  Jeffries  v.  Ins.  Co.,  22  Wall.  47 :  Ins. 
Co.  v.  France,  91  II.  S.  510.  Even  if  misrepresentations  are 
unintentional.  Cobb  v.  Ass'n,  153  Mass.  176.  And  although 
not  known  to  be  untrue.  13  Am.  and  Eng.  Ency.  of  Law, 
633;  1  Bacon,  p.  415;  2  Bacon,  p.  456.  Fraud  avoids  all 
C(mtracts,  even  those  perpetrated  on  fraternal  orders  and  old- 
line  companies.  (2)  This  is  a  Massachusetts  and  not  a  Mis- 
souri contract;  the  application  for  membership,  although 
signed  here,  was  not  accepted  by  the  appellant  until  approved 
by  its  chief  medical  examiner  at  Boston,  on  the  basis  of  which 
Mrs.  Kern  was  accepted  and  the  certificate  sued  on,  issued  at 
home  office  in  Boston;  consequently,  (a)  Massachusetts  was 
the  place  of  contract ;  Missouri  laws  have  no  application  at  all. 
3  Am.  and  Eng.  Ency.  of  Law,  551 ;  11  Century  Dig.,  column 
714c.  (b)  Missouri  statutes  do  not  apply  to  foreign  orders 
so  as  to  subject  them  to  the  laws  of  this  State,  (c)  Massa- 
chusetts law  of  exemption  from  operation  of  insurance  laws,  is 
part  of  this  contract,  (d)  And  the  contract  is  to  be  construed 
according  to  Massachusetts  laws.  Stix  case,  63  Mo.  371; 
Parks  case,  26  Mo.  App.  511 ;  1  Bacon,  sec  175. 
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Alexander  Young  and  F.  H.  Bacdn  for  respondent 

(1)  Appellant  is  neither  a  fraternal  beneficiary  corpora- 
tion under  the  laws  of  the  State  of  Missouri,  nor  a  life  insur- 
ance company  doing  business  on  the  assessment  plan.  Even  if 
it  were  a  fraternal  beneficiary  corporation  under  the  laws  of 
Massachusetts,  not  having  been  authorized  at  the  time  of  the 
issue  of  the  policy  sued  on  to  do  business  in  this  State,  the 
insurance  law  applies,  (a)  The  appellant  is  not  a  fraternal 
beneficiary  corporation.  Toomey  v.  Sup.  L.  Knights  of 
Pythias,  147  Mo.  129 ;  s.  c,  74  Mo.  App.  507 ;  National  Union 
V.  Marlow,  74  Fed.  775 ;  Life  Ass'n  v.  Jeffords,  107  Fed.  402 ; 
Cravens  v.  Ins.  Co.,  148  Mo.  583 ;  affirmed  in  178  U.  S.  389. 
(b)  Neither  is  this  concern  an  assessment  company.  Jacobs 
V.  Life  Ass'n,  142  Mo.  49 ;  Logan  v.  Casualty  Co.,  146  Mo. 
14;  Toomey  v.  Sup.  L.  Knights  of  Pythias,  147  Mo.  138; 
Indemnity  Co.  v.  Jarman,  104  Fed.  638;  Indemnity  Co.  v. 
Berry,  50  Fed.  511.  (2)  The  appellant  being  subject  to  the 
insurance  laws  of  the  State,  our  statute  in  regard  to  misrepre- 
sentations becomes  part  of  the  contract,  and  the  answer  not 
averring  that  the  misrepresentations  contributed  to  the  event 
upon  which  the  policy  was  payable,  disclosed  no  defense,  and 
plaintiff  was  entitled  to  a  peremptory  instruction.  Christian 
V.  Ins.  Co.,  143  Mo.  460 ;  Aloe  v.  Fidelity  Mut.,  etc.,  Ass'n„ 
55  S.  W.  993.  (3)  The  laws  of  the  order  provide  for  a  com- 
mittee of  investigation,  and  such  a  committee  was  a  tribunal  to 
determine  the  fitness  of  the  applicant.  Its  conclusion  estops 
the  society.  McCarthy  v.  Catholic  Knights  (Tenn.),  52  S. 
W.  142.  The  medical  examiner  and  the  committee  having 
made  a  physical  examination  of  the  applicant,  it  will  be  pre- 
sumed that  they  did  their  duty,  and  that  any  misrepresenta- 
tion was  innocent,  and  if  any  fact  was  inaccurately  stated,  it 
was  done  by  mistake.  Moreover,  the  company  having  a  by-law 
providing  for  the  trial  and  expulsion  of  any  one  obtaining  their 
membership  by  misrepresentation,  it  will  be  considered  that  the 
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provisions  of  the  policy  are  modified  by  the  by-law,  and  no 
action  having  been  taken  in  the  lifetime  of  the  member  for  her 
expulsion,  it  can  not  be  taken  after  the  person  is  dead.  Puhr 
V.  Grand  Lodge,  77  Mo.  App.  47 ;  Lewis  v.  Western  Funeral, 
etc.,  Ass'n,  77  Mo.  App.  586.  The  applicant  is  not  supposed 
to  refer  to  every  trivial  ailment  or  illness  not  regarded  as  ser^ 
ious.  Illinois  Masons  v.  Winthrop,  85  HI.  537 ;  HoUoman  v, 
Ins.  Co.,  1  Woods  C.  C.  674;  Cusliman  v.  Ins.  Co..  70  IS.  T. 
72;  Brown  v.  Metropolitan  Co.,  65  Mich.  806;  Eoss  v.  Brad- 
shaw,  1  W.  Bl.  312.  (4)  Plaintiff  in  this  case  was  a  compe- 
tent and  proper  beneficiary,  because  a  member  of  the  family 
of  his  wife.  Whaley  v.  Whaley,  60  Mo.  581;  Duncan  v. 
Frank,  8  Mo.  App.  289 ;  Ferbrache  v.  Grand  Lodge,  81  Mo. 
App.  271;  Hoffman  v.  Grand  Lodge,  73  Mo.  App.  354;  Car- 
michael  v.  Ben.  Ass'n,  51  Mich.  494,  16  K  W.  871.  Even 
if  this  were  not  so,  the  defendant  was  estopped  from  setting  up 
such  a  defense,  because  the  contract  was  executed,  and  more- 
over, the  point  was  not  raised  in  the  lt>wer  court.  (5)  There 
is  no  merit  in  the  contention  that  the  contract  sued  on  is  a 
Massachusetts  contract,  because  the  application,  the  medical 
examination  and  admission  of  the  member  were  made  in  this 
State,  and  the  policy  was  delivered  here,  and  the  consideration 
collected  by  a  local  agent  Cravens  v*  Life  Ins.  Co.,  148  Mo. 
583;  Corley  v.  Protective  Ass'n,  105  Fed.  854;  Ass'n  v.  Hur- 
lock,  91  Md.  585,  46  Atl.  Hep.  957;  Ass'n  v.  Clements,  140 
U.  S.  106 ;  JSTational  Union  v.  Marlow,  74  Fed.  775.  (6)  If 
the  contract  is  governed  by  the  Missouri  law,  as  to  misrepresen- 
tations, the  evidence  of  the  physicians,  which  the  court  refused 
to  receive,  was  irrelevant  and  immaterial  as  well  as  incompe- 
tent, and  there  was  no  error  in  excluding  the  same.  (7) 
There  is  no  merit  in  the  contention  that  by  asking  to  have  the 
policy  cancelled  on  the  ground  of  fraud,  the  action  became  one 
of  equity,  because  the  facts  constitute  a  defense  at  law,  unless 
the  statute  of  our  State  as  to  misrepresentations  excludes  it,  in 
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which  case  the  equitable  defense  would  have  been  also  excluded. 
Ins.  Co.  V.  StanchMd,  2  Abbott  C.  C.  1,  Dillon,  C.  C.  424. 

MARSHALL,  J. — This  is  an  action  on  a  benefit  certifi- 
cate for  one  thousand  dollars,  issued  by  the  defendant,  on  Octo- 
ber 4,  1895,  to  Katherine  Kem,  loss  payable  to  her  husband, 
the  plaintiff.  She  died  December  21,  1895.  The  plaintiff 
recovered  in  the  circuit  court  and  defendant  appealed. 

The  defendant  is  a  fraternal  beneficial  association  organ- 
ized under  the  laws  of  Massachusetts,  having  its  principal  oflSce 
and  its  chief  officers  in  Boston.  It  has  lodges  in  various  cities, 
among  them  Garratt  Council  No.  1071,  located  in  fet.  Louis, 
of  which  the  deceased  became  a  member  on  October  4,  1895. 
She  paid  her  dues  and  assessments  to  the  collector  of  her  said 
council  in  St.  Louis  and  received  the  benefit  certificate  in  that 
city,  from  the  officers  of  said  couneiL  The  defendant  admits 
the  membership  of  the  deceased  and  the  issuance  of  the  certifi- 
cate (except  it  claims  the  contract  was  entered  into  in  Massa- 
chusetts and  not. in  Missouri),  and  also  admits  the  death.  But 
it  defends  chiefly  on  three  grounds:  First  that  the  deceased 
made  misrepresentations  in  her  application  for  membership, 
and  in  her  answers  to  the  medical  examiner,  which  avoid  the 
policy,  whether  innocently  or  fraudulently  made,  because  she 
warranted  the  truth  of  all  she  then  said,  and  further  that  such 
statements  and  answers  were  material  and  necessary  to  enable 
defendant  to  judge  whether  she  was  a  fit  person  to  become  a 
member ;  that  defendant  did  not  know  they  were  false  and  did 
not  discover  their  falsity  until  after  her  death ;  that  defendant 
relied  solely  upon  her  statements  and  answers,  and  that  her 
admission  to  membership  was  procured  by  fraud ;  second,  that 
under  the  laws  of  Massachusetts  and  under  defendant's  char- 
ter and  by-laws  the  policy  is  void  because  her  husband  is  the 
beneficiary,  which  said  laws  and  charter  do  not  authorize; 
and  third,  because  sections  5849  and  5850,  Revised  Statutes 
1889,  which  provide  that  no  misrepresentations  in  procuring  a 
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policy  of  insurance  shall  be  deemed  material  or  avoid  the  pol- 
icy "unless  the  matter  misrepresented  shall  have  actually  con- 
tributed to  the  contingency  or  event  on  which  the  policy  is  to 
become  due  and  payable,  and  whether  it  so  contributed  in  any 
case  shall  be  a  question  for  the  jury,''  and  further  that  no  de- 
fense based  upon  misrepresentations  in  obtaining  a  policy  shall 
be  valid,  "unless  the  defendant  shall,  at  or  before  the  trial, 
deposit  in  court  for  the  benefit  of  the  plaintiffs,  the  premiums 
received  on  such  policies,"  are  unconstitutional. 

The  statements  and  answers  referred  to  in  the  first  de- 
fense are,  that  the  deceased  was  asked  in  her  application  for 
membership:  "Have  you  ever  had  any  severe  illness?"  to 
which  she  replied,  "No ;"  and  further,  "When  last  attended  by 
a  physician,  and  for  what  cause?"  to  which  she  replied, 
"Twenty  years  ago — ^Malaria;"  and  further,  "Is  there  any- 
thing in  your  knowledge  or  belief,  in  your  family  or  personal 
history,  or  habits  tending  to  shorten  your  life,  which  is  not 
distinctly  set  forth  above?"  to  which  she  replied,  "No;"  and 
that  she  was  asked  by  the  medical  examiner,  "Are  the  func- 
tions peculiar  to  her  fully  established  and  regular  ?"  to  which 
she  replied  "Yes ;"  and  further,  "Is  there  any  indication  of  any 
disease  peculiar  to  her  sex  ?"  to  which  she  replied,  "No ;"  and 
further,  ^^Now  pregnant  ?"  to  which  she  replied  "No."  These 
answers  are  alleged  to  be  false  and  it  is  averred  that  on  the  con- 
trary she  was  treated  in  May,  1895,  for  hepatitis  (liver  trouble) 
and  amenorrhea  (suppression  of  menses),  and  that  she  was 
then  pregnant,  was  delivered  of  a  child  on  December  16,  1896, 
and  died  on  December  21, 1896.  The  certificate  of  the  attend- 
ing physician,  in  her  last  illness,  contains  the  following  ques- 
tions and  answers: 
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11.  a.  State  the  remote  cause  of  death;  if 
from  disease,  give  the  predisposing 
eause,  date  of  first  appearance  of  its 
symptoms,  its  history,  and  the  symp- 
toms present  daring  its  progress. 

b.  State  the  immediate  canse  of  death. 

13.  State    any    other    facts    within    youp 

knowledge  pertaining  to  the  Jast  sick- 
ness of  the  deceased  or  which  in  your 
judgment  contributed  directly  or  in- 
directly to  the  cause  of  death. 


a.  Intestinal  ulcer, 
Dec.  19,  Tympani- 
tis, vomiting,  ex- 
haustion, peritoni- 
tis, death. 

b.  Perforation  of  ulcer. 

Confined  on  Dec  16. 
1895. 


The  defendant  offered  the  evidence  of  the  family  physi- 
cian, the  medical  examiner,  the  physicians  who  conducted  the 
autopsy,  and  medical  experts,  to  show  that  a  woman  could  not 
be  pregnant  over  four  months  and  not  know  it,  to  show  the  phy- 
sical condition  of  the  deceased  before  and  after  she  became  a 
member,  and  to  show  the  cause  of  death.  The  court  excluded 
such  evidence,  partly  because  the  attending  and  family  physic- 
ians were  incompetent  to  testify  to  any  thing  they  learned  while 
treating  her,  and  partly  because  the  defendant  could  not  avail 
itself  of  any  statements  or  misrepresentations  made  by  the 
deceased,  because  they  were  not  alleged  to  have  actually  con- 
tributed to  the  contingency  or  event  insured  against,  and  be- 
cause the  defendant  had  not  deposited  in  court  the  premiums 
received  by  it  The  court  also  refused  defendant's  instruc- 
tions based  upon  the  theory  that  the  answers  were  warranties, 
and  being  false,  the  policy  was  vitiated,  and  gave  a  peremptory 
instruction  to  the  jury  to  find  for  the  plaintiff,  which  the  jury 
did.  The  defendant  also  contended  that  the  answer  converted 
the  case  into  one  in  equity,  and,  hence,  that  the  court  erred  in 
trying  it  by  jury  as  an  action  at  law^ 


The  principal  contention  of  the  defendant  is  that  frater- 
nal beneficial  associations,  including  foreign  companies,  are 
not  subject  to  the  general  insurance  laws  of  this  State,  and. 
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hence,  this  defendant  is  not  subject  to  sections  5849  and  5850, 
Eevised  Statutes  1889,  but  that  all  statements  made  by  the 
assured  are  warranties,  and  if  false,  whether  innocently  or 
fraudulently  so — whether  material  or  immaterial — avoid  the 
policy. 

The  line  of  argument  pursued  to  reach  this  conclusion  is 
this:  Section  972,  Eevised  Statutes  1879,  permits  fraternal 
beneficial  associations  to  provide  for  the  relief  and  aid  of  the 
families,  widows,  orphans  or  other  dependents  of  their  deceased 
members,  from  the  proceeds  of  assessments  upon  the  members 
of  such  society  or  association.  Section  973,  lb.,  provides: 
"Any  such  society  or  association  heretofore  or  hereafter  incor- 
porated under  the  provisions  of  this  act  (laws  of  this  State) 
may  avail  itself  of  the  benefits  of  the  foregoing  section  by 
amendment  to  its  constitution  or  articles  of  association  in  the 
manner  prescribed  by  this  article.  All  such  societies  or  asso- 
ciations are  hereby  declared  exempt  from  the  operation  of  the 
general  statutes  of  this  State  in  regard  to  insurance  com- 
panies.'' 

The  provisions  of  these  sections  were  first  enacted  by  an 
act  approved  March  8, 1879  (Laws  1879,  p.  65). 

At  the  same  session  (1879)  the  General  Assembly  enacted 
other  provisions  relating  to  fraternal  beneficial  associations 
which  were  also  embodied  in  tie  Eevised  Statutes  of  1879. 
That  act  was  approved  May  19,  1879  (Laws  1879,  p.  65,  et 
seq.).  The  third  section  of  that  act  passed  into  the  Eevised 
Statutes  of  1879  and  became  section  974  thereof,  and,  so  far 
as  it  has  any  bearing  on  the  question  under  consideration,  is  as 
follows:  "Any  association  formed  for  benevolent  purposes 
....  may  become  a  body  corporate  and  politic  under  this 
act;  and,  incidentally,  such  association  may  provide  means 
wherewith  to  assist  its  sick  or  disabled  members  or  relieve  and 
aid  the  families,  widows,  orphans,  or  other  dependents  of  its 
members  who  may  die,  without  being  thereby  subjected  to  the 
operation  of  the  general  statutes  of  this  State  relating  to  life 
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insurance;  provided,  that  nothing  herein  contained  shall  be 
construed  to  authorize  any  association  formed  hereunder  to 
insure  the  life  of  any  member  thereof  for  his  own  benefit  or 
that  of  any  other  person," 

Thereafter  the  General  Assembly  passed  the  Act  of 
March  8,  1881  (Laws  1881,  p.  87),  which  is  as  follows: 

"Sec,  1.  No  benevolent  or  charitable  association  or  so- 
ciety now  incorporated  or  that  may  hereafter  be  incorporated 
under  the  laws  of  tliis  State,  or  of  any  other  State  or  Territory 
of  the  United  States,  which  shall  issue  any  certificate  to  or 
make  any  promise  or  agreement  with  its  members,  whereby 
any  sum  of  money  or  benefit  is  to  become  due  or  payable  to  its 
sick  or  disabled  members,  or  on  the  decease  of  a  member,  solely 
from  the  proceeds  of  assessment  or  dues  collected  from  the 
members  thereof,  shall  be  deemed  an  insurance  company  or 
subject  to  the  general  insurance  laws  of  this  State. 

"Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed. 

"Sec.  3.  By  reason  of  many  doubts  as  to  the  true 
meaning  and  intent  of  the  present  law,  which  it  is  to  be  the 
object  of  this  act  to  remove,  in  the  opinion  of  the  General 
Assembly  an  emergency  exists  which  requires  that  this  act 
should  go  into  inunediate  effect;  therefore,  be  it  also  enacted 
that  this  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage," 

So  the  law  remained  until  1889,  when  the  General  As- 
sembly passed  an  act  entitled :  "An  Act  to  revise  and  amend 
articles  4,  5,  6,  7,  8,  9,  10  of  chapter  21,  of  the  Revised  Stat- 
utes  of  Missouri  1879,  entitled  *0f  private  corporations,^  and 
all  acts  amendatory  thereof."  This  act  was  passed  as  a  separ- 
ate act,  and  was  approved  May  11,  1889.  It  is  not  published 
in  the  Session  Acts  of  that  year  at  all,  probably  because  it  is  a 
very  long  act  and  its  provisions  were  embodied  in  the  Revised 
Statutes  of  1889.  The  original,  however,  is  on  file  in  the 
office  of  the  Secretary  of  State.     Among  the  provisions  of  this 
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act  that  passed  into  the  Eeviscd  Statutes  1889,  were  sections 
2823  and  2824.  By  the  provisions  of  section  2823,  it  was 
expressly  declared  that  "such  fraternal  beneficial  societies 
shall  not  in  any  way  be  subject  to  the  insurance  laws  of  the 
State,  nor  under  the  control  or  supervision  of  the  insurance 
department  of  the  State,  nor  pay  any  corporation  or  other  tax." 
And  section  2824  is  as  follows:  "Any  such  society  or  asso- 
ciation heretofore  or  hereafter  incorporated  under  the  provi- 
sions of  the  laws  of  this  State,  may  avail  itself  of  the  benefits 
of  the  foregoing  sections  by  amendment  to  its  constitution  or 
articles  of  association  in  the  manner  prescribed  by  this  arti- 
cle." 

This  was  the  statute  in  force  when  the  certificate  in  con- 
troversy was  issued,  a,nd  this  is  the  history  of  the  legislation  in 
this  State  on  this  subject. 

The  defendant's  contention  is:  First,  that  the  Act  of 
March  8,  1879  (sees.  972  and  073,  E.  S.  1879)  exempted  for- 
eign as  well  as  domestic  fraternal  societies  from  the  operation 
of  the  general  laws  of  the  State  in  regard  to  insurance  com- 
panies ;  second,  that  if  this  is  not  so,  the  Act  of  May  19,  1879, 
(sec.  974,  E.  S.  1879),  enlarged  the  Act  of  March  8,  1879,  so 
as  to  include  foreign  fraternal  societies ;  third,  that  the  Act  of 
March  8,  1881,  which  in  express  terms  extended  thfe  exemp- 
tion from  the  operation  of  the  general  laws  relating  to  insur- 
ance companies  to  foreign  fraternal  societies,  conferred  no 
new  right,  but  was  declaratory  only  of  the  right  sucTi  foreign 
companies  already  had;  fourth,  that  the  failure  to  carry  the 
provisions  of  the  Act  of  March  8,  1881,  into  the  Eevised  Stat- 
utes of  1889,  did  not  take  away  such  exemption  from  such  for- 
eign societies;  and  fifth,  if  the  Act  of  1881  is  repealed  by  the 
Revised  Statutes  of  1889,  and  if  such  foreign  fraternal  socie- 
ties are  not  embraced  in  the  Acts  of  March  8,  1879,  May  19, 
1879,  or  in  sections  2823  and  2824,  Eevised  Statutes,  1889, 
then  there  is  no  law  in  this  State  regulating  such  foreign  fra- 
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temal  societies,  and,  therefore,  sections  5849  and  5850,  Ee- 
vised  Statutes  1889,  as  to  materiaKty  of  statements  and  the 
deposit  of  premiums,  has  no  application  to  this  defendant,  and 
the  doctrine  of  warranty  applies  to  it 

This  contention  is  ingenious  but  it  is  not  sound.  The 
Act  of  March  8,  1879,  was  expressly  limited  to  societies  there- 
tofore or  thereafter  organized  under  the  provisions  of  that 
act.  The  defendant  was  organized  under  the  provisions  of  the 
laws  of  Massachusetts,  and  neither  it  nor  any  other  foreign 
society  could  be  organized  under  the  provisions  of  that  act  or 
of  the  laws  of  this  State.  That  act  only  exempted  domestic 
fraternal  beneficial  societies  from  the  operation  of  the  general 
laws  relating  to  life  insurance.  The  first  proposition  of  the 
defendant,  therefore,  is  untenable  and  unsound. 

The  Act  of  May  19,  1879,  provided  a  scheme  for  the 
organization  and  incorporation  of  fraternal  beneficial  societies 
under  the  laws  of  this  State.  It  never  was  intended  to,  and  its 
t€rms  could  not  be  construed  to,  apply  to  such  societies  as  were 
chartered  by  the  laws  of  other  States.  Therefore,  section  3  of 
that  act  (section  974,  K,  S.  1879)  did  not  apply  to  foreign 
fraternal  societies,  but  was  limited  wholly  to  domestic  frater- 
nal societies.  Hence,  the  second  proposition  of  the  defendant 
also  fails. 

The  Act  of  March  8,  1881,  is  the  only  act  that  ever  ex- 
empted foreign  fraternal  societies  from  the  general  insurance 
/laws.  It  created  such  exemption  for  the  first  time,  and  not- 
I  withstanding  the  recital  in  the  emergency  clause  thereof,  it 
was  not  simply  a  declaratory  act  but  was  a  creative  act  That 
act  was  passed*  by  the  Thirty-first  General  Assembly,  and  it 
was  not  competent  for  that  body  by  a  declaratory  act  to  ascribe 
a  meaning  or  intention  to  the  Acts  of  March  8,  1879,  or  May 
19,  1879,  which  the  Thirtieth  General  Assembly  had  not  ex- 
pressed in  those  acts.  The  Thirty-first  General  Assembly  had 
power  to  prescribe  what  the  law  should  be  thereafter,  but  it 
was  the  province  of  the  courts  and  not  of  that  session  of  the 
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Legislature  to  say  what  the  law  was  before  that  time.  In 
other  words,  all  laws  must  be  prescribed  by  lawmaking  power, 
and  it  is  not  within  the  power  of  a  later  Assembly  to  declare 
that  a  prior  Assembly  meant  something  it  did  not  say  in  the 
laws  enacted  by  it  The  third  point  made  by  the  defendant, 
therefore,  also  fails. 

The  Act  of  1881,  was  not  re-enacted  or  carried  into  the 
revision  of  1889,  but  on  the  contrary,  as  herein  above  shown, 
article  10  of  chapter  21,  Eevised  Statutes  1879,  relating  to  pri- 
vate corporations,  and  aU  acts  amendatory  thereof,  was  revised 
in  and  by  a  separate  act,  approved  May  11,  1889,  and  the  law 
changed  so  as  to  read  as  it  is  in  sections  2823  and  2824,  Ee- 
vised Statutes  1889.  In  other  words,  the  benefits  of  that  law 
and  the  exemption  from  the  general  insurance  laws  was  ex- 
pressly confined  to  fraternal  societies  that  were  organized  un- 
der the  laws  of  this  State,  and  foreign  fraternal  societies  were 
not  so  exempted. 

Thus  it  clearly  appears  that  from  1879  to  1881,  foreign 
fraternal  societies  were  not  exempted  from  the  operation  of  the 
laws  relating  to  life  insurance.  In  1881,  the  law  and  policy 
of  the  State  was  changed,  and  such  exemption  was  accorded  to 
such  foreign  companies ;  and  this  continued  to  be  the  law  until 
1889,  when  the  original  law  and  policy,  not  to  exempt  foreign 
fraternal  societies,  again  became  the  law,  and  the  Act  of  1881, 
ceased  to  have  any  existence. 

The  defendant,  however,  contends  that  the  Act  of  1881 
was  never  expressly  repealed,  and  that  it  is  not  repealed  by  im- 
plication. This  contention  is  untenable.  Section  6606,  Ee- 
vised Statutes  1889,  provides:  "All  acts  of  a  general  nature, 
revised  and  amended  and  re-enacted  at  the  present  session  of 
the  General  Assembly,  as  soon  as  such  acts  shall  take  effect, 
shall  be  taken  and  construed  as  repealing  all  prior  laws  relating 
to  the  same  subject ;  but  the  provisions  of  the  Eevised  Statutes, 
•0  far  as  they  are  the  same  as  those  of  prior  laws,  shall  be  con- 
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stnied  as  a  continuation  of  such  laws,  and  not  as  tiew  enact- 
ments." 

Thus,  as  the  Act  of  1881  related  to  fraternal  societies  and 
^  as  the  law  relating  to  such  societies  was  revised,  amended  and 

r  re-enacted  at  the  session  of  the  General  Assemhly  of  1889,  the 

Act  of  1881  was  repealed  expressly  hy  the  revising  act  of 
1889i  Not  only  was  it  expressly  repealed,  but  as  the  Act  of 
1889  was  a  revising  act  and  related  to  the  same  subject  as  the 
Act  of  1881,  and  substituted  a  new  (or  rather  restored  the 
sr  original)  policy,  it  repealed  the  Act  of  1881,  by  implication. 

I  [State  V.  Roller,  Y7  Mo.  120;  State  to  use  v.  Hickman,  84 

^-  Mo.  1.  c.  79;  Meriwether  v.  Love,  167  Mo.  514;  Endlich  on 

j^  Inter  of  Stats.,  sees.  198,  199,  200,  201  and  202.]     The 

defendant's  fourth  point,  therefore,  also  fails.  And  the  re- 
sult is  that  when  the  certificate  involved  in  this  case  was  issued 
in  1895,  foreign  fraternal  beneficial  societies  were  not  ex- 
empted from  the  operation  of  the  laws  of  this  State  relating  to 
life  insurance,  and  only  such  fraternal  societies  as  were  or- 
ganized under  the  laws  of  this  State  were  so  exempt  Sections 
5849  and  5850,  Eevised  Statutes  1889,  are  continuations  of 
the  Act  of  March  23,  1874  (Laws  1874,  p.  89),  except  that 
the  requirement  of  that  act  that  interest  at  six  per  cent  per 
annimi  shall  be  deposited  as  well  as  the  premiums  themselves, 
has  been  omitted.  That  act  is  general.  It  applied  to  all 
companies.  If  any  company  or  society  claims  to  have  immun- 
ity from  its  provisions  it  must  put  its  finger  upon  the  law 
granting  such  immunity,  otherwise  that  law  applies.  Since 
the  defendant  can  not  point  out  such  exemption,  that  law  ap- 
plies to  it.  There  is  therefore  a  law  which  applies  to  the 
defendant,  and,  hence,  the  defendant's  fifth  contention  like- 
wise fails. 

It  necessarily  follows  that  what  is  said  in  Theobald  v. 
Knights  of  Pythias,  59  Mo.  App.  87,  to  the  effect  that  foreign 
fraternal  societies  are  exempt  from  the  laws  of  the  State  relat- 
ing to  life  insurance,  is  erroneous,  and  that  case  must  no 
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longer  be  considered  the  law  in  this  State.  It  is  proper  to  say 
of  that  case  that  its  conclusion  was  drawn  from  a  misapprehen- 
sion as  to  the  policy  of  this  State,  and  that  the  Court  of  Ap- 
peals did  not  have  before  it  the  Act  of  May  11,  1889,  when  it 
decided  that  case,  else  it  would  not  have  fallen  into  the  error 
of  holding  that  it  was  the  intention  of  the  L^islature  to  with- 
draw all  fraternal  societies,  foreign  as  well  as  domestic,  from 
the  general  laws  relating  to  life  insurance.  The  defendant 
did  not  plead  that  the  statements  and  answers  of  Mrs.  Kem 
actually  contributed  to  the  contingency  or  event  on  which  the 
policy  was  to  become  due  and  payable  and  did  not  deposit  the 
premiums  it  received  on  the  policy  in  court  for  the  benefit  of 
the  plaintiff,  and,  therefore,  it  showed  no  defense  to  the  suit 
so  far  as  such  statements  and  answers  are  concerned,  and  the 
trial  court  properly  excluded  the  testimony  offered  to  show 
that  such  statements  and  answers  were  false.  In  fact,  the  de- 
fendant tried  the  case  upon  the  theory  that  it  was  not  governed 
by  sections  5849  and  5850,  Kevised  Statutes  1889,  and  that 
such  statements  and  answers  were  warranties,  and  being  false, 
they  avoided  the  policy,  and  as  that  theory  was  erroneous  and 
untenable,  it  has  made  out  no  defense  to  this  action. 

It  follows  also  that  the  exclusion  of  the  testimony  of  the 
attending  physicians  and  medical  experts,  the  refusal  of  the 
defendant's  instructions  and  the  giving  of  the  peremptory  in- 
struction was  proper,  as  the  answer  stated  no  defense. 

II. 

The  contention  that  the  plaintiff  as  husband  could  not 
be  the  beneficiary  under  the  laws  of  Massachusetts  or  imder  its 
charter  and  by-laws,  is  not  open  to  discussion  or  adjudication. 
No  such  issue  was  raised  in  the  pleadings  or  asserted  upon  the 
trial  in  the  circuit  court  It  is  claimed  that  a  demurrer  to  the 
evidence  was  interposed  and  held  that  this  question  arises  under 
that.     This  is  a  misapprehension.     A  demurrer  to  the  evi- 
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detice  cliallenges  only  the  plaintiff's  right  to  recover  upon  the 
evidence  adduced  in  support  of  the  issues  joined.  If  no  such 
issue  was  joined  and  no  evidence  introduced  upon  the  subject, 
the  demurrer  to  the  evidence  will  not  raise  the  issue  nor  en- 
title the  party  to  have  it  reviewed  in  the  appellate  court.  The 
defendant  chose  its  grounds  of  defense,  none  others  are  open  in 
this  court.  [Wolfe  v.  Knights  &  Ladies  of  Honor,  160  Mo. 
675,] 

in. 

The  dofendant  claims  that  its  answer  converted  the  case 
into  one  in  er|Tiity  and  that  the  court  erred  in  not  so  treating  it 
The  answer  web  framed  upon  the  theory  of  warranty  and  a 
false  Btatement^  wliich  amounted  to  a  hreach  of  the  warranty 
and  avoided  the  policy,  and  that  such  false  statement  was  a 
fraud  upon  the  defendant,  and,  hence,  the  defendant  prayed 
to  have  the  certificate  cancelled.  Under  this  it  is  claimed  that 
notwithstanding  the  provisions  of  sections  5849  and  5850, 
Revised  Statutes  1889,  the  defendant  is  entitled  to  have  the 
policy  or  certificate  set  aside,  in  equity,  even  after  the  death 
of  the  assured^  on  the  ground  that  it  was  procured  hy  fraud. 
The  cases  of  Ashford  v.  Ins.  Co.,  80  Mo.  App.  638,  and  Van 
Cleave  v.  Union  Casualty  &  S.  Co.,  82  Mo.  App.  668,  are 
relied  on  in  support  of  this  contention. 

In  neither  of  those  cases  was  there  any  attempt  made  to 
convert  the  case  by  answer  into  one  in  equity.  In  both,  the 
alleged  fraud  was  pleaded  as  a  defense  at  law. 

However,  the  defendant  further,  upon  the  authority  of  the 
eases  last  eitedj  contends  that  sections  5849  and  5850,  Re- 
vised Statutes  lBS9j  apply  only  to  innocent  misrepresentations, 
and  do  not  apply  to  fraudulent  misrepresentations. 

Those  ca^es  do  so  hold.  In  both  of  them  the  misrepresen- 
tntion  relied  on  was  that  the  beneficiary  was  the  wife  of  the 
assured  wliile  in  fact  she  was  his  mistress.     In  both  cases,  this 
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answer  was  held  to  be  a  warranty,  which  being  false,  avoided 
the  policy,  notwithstanding  the  misrepresentation  was  not 
alleged  to  have  contributed  to  the  risk  or  caused  the  death,  ahd 
no  offer  was  made  to  restore  the  status  quo  by  refunding  the 
benefits  received  under  the  contract  In  both  cases  it  was  hdd 
that  sections  5849  and  6860,  Kevised  Statutes  1889,  had  no 
application  to  fraudulent  misrepresentations. 

If  those  cases  correctly  state  the  law,  the  statute  quoted 
is  a  dead  letter,  and  a  new  defense  is  afforded  insurance  com- 
panies. Under  such  a  construction,  the  only  thing  an  insur- 
ance company  would  have  to  do  would  be  to  provide  in  the  con- 
tract of  insurance  that  the  assured  warranted  the  truth  of  all 
statements  and  answers,  then  it  could  collect  the  premiums  as 
long  as  the  assured  lived,  and  after  his  death,  defeat  the  policy 
by  showing  that  the  statements  and  answers  were  untrue  and 
by  the  terms  of  the  contract  were  warranted  to  be  true  and  that 
they  were  fraudulently  made,  notwithstanding  the  misrepre- 
sentations in  no  manner  contributed  to  the  contingency  or 
event  on  which  the  policy  was  to  become  due  anid  payable. 

Such  is  not  the  law  or  the  proper  construction  to  be  placed 
on  the  statute.  That  statute  was  enacted  to  correct  the  evil 
that  had  grown  up,  of  permitting  insurance  companies  to  make 
every  statement  or  answer  a  warranty,  and  if  any  one,  how- 
ever trivial  or  however  foreign  to  the  risk  or  loss,  turned  out 
to  be  untrue,  to  avoid  the  policy  without  refunding  the  benefits 
the  company  had  received.  The  statute  draws  no  distinction 
between  innocent  and  fraudulent  misrepresentations,  and  the 
courts  have  no  right  to  draw  any  such  distinction.  The  test 
applied  by  the  statute  is  whether  "the  matter  misrepresented 
shall  have  actually  contributed  to  the  contingency  or  event  on 
which  the  policy  is  to  become  due  and  payable,'*  and  the  power 
to  determine  that  question  is  vested  by  the  statute  in  the  jury, 
and  not  in  the  court 

Section  6850,  prescribes  the  same  rule  that  has  always 
obtained  in  courts  of  equity,  that  the  contract  can  only  be 
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avoided  upon  terms ;  that  is,  that  the  party  seeking  to  avoid  it 
shall  refund  the  benefits  he  has  received  under  the  contract. 
The  statute  takes  away  no  material  right  that  was  enjoyed 
prior  to  its  adoption.  It  is  still  competent  for  the  company, 
during  the  life  of  the  assured  hut  not  after  his  deaih,  to  bring 
a  bill  in  equity  to  set  aside  the  contract  on  the  ground  that  it 
was  procured  by  fraud.  [Schuermann  v.  Ins.  Co.,  165  Mo. 
1.  c.  652.]  But  in  such  a  case  a  court  of  equity  would  require 
the  company  to  refund  the  benefit  it  had  received  ujider  the 
contract.  Moreover,  the  statute  only  announces  another  rule 
of  equity,  that  in  order  to  avoid  contracts  for  fraud  it  must  be 
alleged  and  shown  that  the  fraud  related  to  a  material  matter, 
that  it  was  believed  and  relied  upon  by  the  party  complaining 
in  entering  into  the  contract.'  The  answer  in  this  case  fails  to 
conform  to  these  requirements,  and,  therefore,  it  states  no 
defense  under  the  statutes  and  would  not  be  good  in  equity. 

In  the  Ashford  case,  supra,  the  Kansas  City  Court  of 
Appeals  said :  "Plaintiff  has  cited  us  to  Christian  v.  Ins.  Co., 
143  Mo.  460,  a  case  where  the  assured  committed  suicide  and 
the  misrepresentation  was  as  to  other  additional  insurance. 
The  court  there  said:  *It  is  quite  obvious  that  misrepresen- 
tations, however  numerous,  cut  no  figure  unless  they  produce 
the  result  pointed  out  in  the  section  under  comment'  But 
the  court  in  that  case  did  not,  and  had  no  occasion  to  distin- 
guish between  innocent  and  fraudulent  misrepresentations. 
For  it  is  expressly  stated:  The  answer  contains  no  allega- 
tions that  defendant  would  not  have  issued  the  policy  had  it 
known  the  real  state  of  the  facts  respecting  which  the  answers 
were  made.  Nor  does  the  answer  contain  nor  the  evidence 
disclose  that  any  such  misstatements  in  any  way  contributed  to 
the  issuance  of  the  policy.'  Defendant  properly  places  much 
reliance  on  that  statement  of  the  court  It  was  evidently 
made  by  Judge  Sherwood^  who  wrote  the  opinion,  witJi  a 
view  of  disclosing  that  the  court  was  not  committing  itself  on 
the  question  of  open  and  wiUf ul  fraud  which  induced  the  con- 
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tract  But  in  the  case  in  hand,  the  answer  makes  such  defense 
and  we  have  therefore  heen  put  to  the  necessity  of  deciding  it." 

This  is  a  misapprehension  of  the  meaning  of  the  language 
used,  the  reasoning  employed  and  the  result  announced  in  the 
Christian  case.  In  that  case  no  distinctioi^  was  drawn,  or 
intended  to  he  permitted,  between  innocent'  and  willfully 
fraudulent  misrepresentations.  The  purpose  was  to  give  full 
force  and  effect  to  the^tatute,  and  to  hold  that  no  mi^rr  presen- 
tation, whether  innocent  or  fraudulent,  when  based  upon  a 
warranty  of  truth  by  the  terms  of  the  policy  or  not,  shall  be  a 
defense  "unless  the  matter  misrepresented  shall  have  actually 
contributed  to  the  contingency  or  event  on  which  the  policy  is 
to  become  due  and  payable."  To  avoid  all  possible  confusion 
and  misunderstanding  the  cases  of  Ashford  v.  Ins.  Co.,  80  Mo. 
App.  638,  and  Van  Cleave  v.  Union  Casualty  &  S.  Co.,  82  Mo. 
App,  668,  are  expressly  disapproved  and  overruled. 

For  these  reasons  the  judgment  of  the  circuit  court  is 
a&med.     All  concur. 


THE  STATE  ex  reL  EAELT  v.  MISSOUET  GUAKAN- 
TEE  SAVINGS  &  BUILDING  ASSOCIA- 
TION et  al..  Appellants. 

Division  One,  Harch  12,  1902. 

1.  Insolvent  Building  and  Loan  Association:  seceivtitg  money: 
ACT  OF  1899  coNSTnunoNAL.  The  Act  of  May  17,  1899,  making  it  a 
felony  for  any  officer  of  any  mutual  saving  fund,  loan  and  building 
association,  to  receive  or  assent  to  the  reception  of  any  money  or 
other  valuable  thing  in  payment  of  any  premium,  dues  or  fees  due 
or  owing  to  said  association,  after  knowledge  of  the  fact  that  the 
association  is  insolvent  or  in  failing  circumstances,  and  making  the 
failure  of  such  association  prima  facie  knowledge  of  insolvency,  is 
constitutionj^.  That  act  does  not  impair  the  obligation  of  contracts 
in  denying  to  stockholders,  who  became  borrowers  prior  to  the  pass- 
age of  the  act,  the  right  to  pay  their  premiums.  Nor  does  it  deprive 
them  of  property  without  due  process  of  law. 
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2.    :  CRIMINAL  STATUTES:  impaibmeiTt  OF  C0NTBACT8.    Criminal 

statutes  leveled  against  acts  that  would  be  frauds  without  such  en- 
actments, and  intended  for  the  protection  of  the  rights  of  the  citi- 
zen, can  not  have  the  effect  of  impairing  the  obligation  of  contracts 
or  of  depriving  the  citizen  of  his  property  without  due  process  of  law. 

Appeal  from'  Linn  Circxdt  Court — Eon.  Jno.  P.  Butler, 

Judge, 

Reveesed. 

Morton  Jourdan  for  appellants. 

(1)  The  constitutionality  of  an  act  of  the  Generiil  Ab- 
sembly  will  be  presumed.  State  ex  rel.  v.  Yancey,  123  Mo. 
391 ;  State  ex  rel.  v.  Wofford,  121  Mo.  61.  Every  reasonable 
intendment  should  be  made  to  sustain  the  act  Mumane  v. 
St  Louis,  123 'Mo.  479;  Wells  v.  Railroad,  110  Mo.  286; 
State  ex  rel.  v.  Simmons,  109  Mo.  118 ;  State  ex  rel.  v.  Jack- 
son, 102  Mo.  531 ;  State  v.  Hope,  100  Mo.  347.  The  burden 
is  upon  him  who  challenges  it  to  show  it  unconstitutional  be- 
yond a  doubt.  State  v.  Addington,  77  Mo.  110;  State  v. 
Laughlin,  75  Mo.  147 ;  State  v.  Ransom,  73  Mo.  78.  In  case 
of  doubt  every  presumption  is  to  be  indulged  in  favor  of  the 
law.  Phillips  v.  Railroad,  86  Mo.-  540 ;  State  v.  Laughlin, 
supra.  The  nature  of  the  subject  dealt  with,  as  well  as  the 
manner  of  so  doing,  should  determine  its  constitutionality. 
Kenefick  v.  St.  Louis,  127  Mo.  1.  (2)  The  obligation  to  pay 
is  just  as  binding — ^the  debtor  is  not  released — ^the  contract  not 
cancelled — ^the  obligation  not  impaired.  The  stockholder  has 
his  remedy.  If  an  insolvent  association  refuses  to  receive  his 
money,  his  remedy  is  by  appeal  to  the  courts  to  place  the  asso- 
ciation in  the  hands  of  a  receiver  or  other  officer  of  the  court, 
to  adjust  and  wind  up  its  affairs.  The  association  has  its 
remedy — if  in  doubt  as  to  its  insolvency,  that  qViestion  may  be 
tested  and  determined  on  the  application  for  receiver.  Still, 
the  contract  and  obligation  remains.     (3)  This  act  is  a  copy 
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of  the  bank  act  under  which  Sattley  (131  Mo.  464)  was  con- 
victed. The  bank  act  was  held  by  this  court  to  be  consti- 
tutional.    State  V.  Sattley,  131  Mo.  482. 

n.  K.  &  n.  J,  West  for  respondent 

The  act  entitled  "An  Act  to  prohibit  the  receipt  of  prem- 
iums, fees,*  and  dues  by  officers  of  mutual  saving  fund,  loan 
and  building  associations,  when  the  same  are  in  an  insolvent 
condition,  and  providing  a  punishment  therefor"  (Laws  1899, 
p.  121)  is  in  violation  of  section  10  of  article  1  of  the  Consti- 
tution of  the  United  States;  and  in  violation  of  section  15, 
article  2,  Constitution  of  Missouri;  and  of  the  fifth  amend- 
ment of  the  Constitution  of  the  United  States ;  and  is  in  viola- 
tion of  section  30,  article  2,  Constitution  of  Missouri.  Sec. 
10,  art.  1,  U.  S.  Constitution;  sec.  15,  art.  2,  Mo.  Constitu- 
tion; 5  amend.  U.  S.  Const;  sec.  30,  art  2,  Mo.  Const; 
Story  on  the  Constitution  (5  Ed.),  sec.  1380;  Block  on  Con- 
stitutional Prohibitions,  p  168 ;  Cooley  on  Constitutional  Lim- 
itations (6  Ed.),  p.  344;  State  v.  Julow,  129  Mo.  174;  Dart- 
mouth College  Case,  4  Wheat.  629 ;  VanHoffman  v.  Quincy, 
4  Wall.  535;  Tennessee  v.  Sneed,  96  U.  S.  69;  Louisiana  v. 
New  Orleans,  102  U.  S.  203. 

MARSHALL,  J. — This  is  a  proceeding  by  mandamus  to 
compel  the  defendants,  Hayward  and  Verity,  respectively  the 
president  and  secretary  of  the  defendant  association,  to  receive 
from  the  plaintiff,  a  borrowing  stockholder,  the  sum  of  thirty- 
nine  dollars,  "on  account  of  dues,  interest  and  premiums  leg- 
ally due  to  the  association  on  a  valid  contract" 

The  petition  alleges,  inter  alia:  "Sixth,  that  said  asso- 
ciation is  insolvent  and  in  failing  circumstances,  but  that  not- 
withstanding that  fact,  it  is  still  the  desire  of  relator,  and  such 
other  borrowing  stockholders,  to  pay  to  the  association  and  its 
officers,  the  amounts  so  due  to  it  from  relator,  and  such  other 
stockholders,  respectively;  seventh,  that  by  reason  of  the  re- 
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f usal  of  the  defendant  association,  and  the  defendant  officers 
to  receive  the  amount  so  due  from  relator,  and  the  amoimts  so 
due  from  other  persons  legally  indebted  to  the  association,  the 
assets  and  property  of  the  association  are  being  wasted  and 
squandered,  and  that  such  refusal,  if  continued,  will  result  in 
wasting  and  squandering  the  assets  and  property  of  the  associa- 
tion, to  the  pecuniary  injury  of  the  relator;  eighth,  that  for 
such  pecuniary  injury  so  threatened,  relator  has  no  remedy  by 
action  at  law;  ninth,  that  the  sole  reason  and  groimd  upon 
which  the  defendant  association  and  its  officers  refuse  to  receive 
and  collect  the  moneys  due  to  the  association,  is^  that  as  the 
association  is  insolvent  and  in  failing  circumstances,  to  receive 
said  moneys  would  subject  its  officers  and  all  persons  who 
might  receive  said  moneys  for  the  association,  to  prosecution 
and  punishment  under  the  provisions  of  an  act  of  the  Fortieth 
General  Assembly  of  the  State  of  Missouri,  entitled,  ^An  Act 
to  prohibit  the  receipt  of  premiums,  fees  and  dues  by  officers 
of  mutual  saving  fund,  loan  and  building  associations,  when 
the  same  are  in  an  insolvent  condition ;  and  providing  a  pun- 
ishment therefor ;'  tenth,  that  said  act  affords  no  reason  or  ex- 
cuse for  such  refusal,  for  the  reason  that  said  act  is  unconsti- 
tutional and  void,  in  that  said  act  is  in  violation  of  section  10 
of  article  1  of  the  Constitution  of  the  United  States ;  and  in 
that  said  act  is  in  violation  of  section  15  of  article  2,  of  the 
Constitution  of  the  State  of  Missouri ;  and  in  that  said  act  is 
in  violation  of  the  fifth  amendment  of  the  Constitution  of  the 
United  States ;  and  in  that  said  act  is  in  violation  of  section 
30  of  article  2  of  the  Constitution  of  the  State  of  Missouri." 
The  prayer  of  the  petition  is  that  the  said  officers  be  com- 
pelled to  receive  said  sum. 

An  alternative  writ  was  issued.  The  defendants  de- 
murred. The  circuit  court  overruled  the  demurrer.  The  de- 
fendants stood  upon  the  demurrer,  the  circuit  court  made  the 
writ  peremptory,  and  defendants  appealed. 
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The  only  point  presented  for  adjudication  in  this  case  is 
the  constitutionality  of  the  Act  of  May  17,  1899  (Laws  1899, 
p.  121).  That  act  makes  it  a  felony  for  any  officer  of  any 
mutual  saving  fund,  loan  and  building  association,  to  receive 
or  assent  to  the  reception  of  any  money  or  other  valuable  thing 
in  payment  of  any  premium,  dues  or  fees  due  or  owing  to  said 
association,  after  knowledge  of  the  fact  that  the  association  is 
insolvent  or  in  failing  circumstances,  and  makes  the  failure  of 
such  association,  prima  facie,  knowledge  of  insolvency  or  of 
such  failing  circumstances. 

The  position  of  the  plaintiff  is  that  this  act  violates  sec- 
tion 10,  article  1,  of  the  Federal  Constitution,  whidi  prohibits 
any  State  to  pass  any  law  impairing  the  obligation  of  con- 
tracts, and  that  it  violates  section  15,  article  2  of  the  State 
Constitution,  which  prohibits  the  passage  of  any  law  impairing 
the  obligation  of  contracts;  and  also  violates  the  fifth  amend- 
ment to  the  Constitution  of  the  United  States,  and  section  30 
of  article  2  of  the  State  Constitution  which  provide  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law. 

The  application  of  these  constitutional  guaranties  to  the 
case  at  bar,  is  that  the  plaintiff  became  a  borrowing  stock- 
holder before  the  passage  of  the  Act  of  1899,  and  that  such  act " 
impairs  the  obligation  of  his  contract  to  pay  his  premiums, 
dues  and  interest  under  his  contract  and  deprives  him  of  his 
property  without  due  process  of  law,  because  it  punishes  any 
officer  of  the  association,  as  for  a  felony,  if  he  receives  dues, 
etc.,  aftei:  the  association  becomes  insolvent,  etc.,  and  the  un- 
precedented and  hitherto  incomprehensible  condition  is  pre- 
sented of  a  stockholder  demanding  to  pay  dues  to  an  associa- 
tion which  he  admits  is  insolvent  This  is  the  converse  of  the 
eases  that  have  heretofore  reached  this  court,  for  all  the  prior 
cases  have  been  proceedings  against  the  officers  of  financial 
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associations  for  receiving  money  after  the  association  was  in- 
solvent. [State  V.  Sattley,  181  Mo.  464;  State  v.  Darrah, 
152  Mo.  522.] 

In  the  cases  cited,  a  similar  act  relating  to  officers  of 
banks  receiving  money  after  the  bank  was  insolvent,  was  held 
to  be  constitutional,  and  in  the  first  case  cited,  the  sentence  of 
the  defendant  to  a  term  in  the  penitentiary  was  affirmed.  It 
is  true  that  in  those  ca^es  the  law  in  reference  to  bank  officers 
was  challenged  as  unconstitutional,  on  the  ground  that  it  de- 
nied the  officers  of  banks  the  equal  protection  of  the  law,  guar- 
anteed by  the  Federal  Constitution,  because  officers  of  trust 
companies  were  not  embraced  in  the  law,  whereas,  in  this  case 
the  constitutional  guarantee  invoked  is  against  the  passage  of 
any  law  impairing  the  obligation  of  contracts,  and  prohibiting 
the  taking  of  life,  liberty  or  property  without  due  process  of 
law. 

The  act  in  question  places  officers  of  building  and  savings 
associations  in  the  same  boat  with  officers  of  banks,  so  far  as 
receiving  money  after  the  association  becomes  insolvent  is  con- 
cerned. The  principle  underlying  both  laws  is  the  same.  The 
purpose  of  both  lavra  is  to  protect  the  people  who  pay  money 
into  such  associations.  Instead  of  such  laws  impairing  the  ob- 
ligation of  a  contract  or  depriving  persons  of  their  property 
without  due  process  of  law,  they  do  not  in  the  slightest  degree 
affect  the  contract,  and  do  conserve  the  property  of  the  citizen 
by  preventing  officers  from  receiving  it  when  the  association  i<» 
insolvent,  and  in  this  way  they  save  the  money  that  would  be 
lost  to  the  citizen  if  received  by  such  associations. 

The  cases  cited  by  plaintiff  interpreting  the  provisions  of 
the  Federal  and  State  Constitutions  in  reference  to  impairing 
the  obligation  of  contracts  and  taking  property  without  due 
process  of  law,  undoubtedly  state  the  law  correctly,  but  they 
have  no  application  to  the  case  at  bar. 

For  if  the  association  is  solvent  or  insolvent,  if  the  officers 
are  punished  criminally  or  not,  if  the  dues  are  paid  to  the 
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officers  or  to  a  receiver  of  the  association,  the  obligation  of  the 
contract  will  not  be  impaired,  and  the  plaintiff^s  money  will 
not  have  been  taken  from  him  without  due  process  of  law. 

It  is  too  plain  to  admit  of  discussion  that  criminal  stat- 
utes leveled  against  acts  that  would  be  frauds  without  such 
criminal  enactments,  and  intended  for  the  protection  of  the 
rights  of  the  citizen,  can  not  have  the  effect  of  impairing  the 
obligation  of  contracts  or  of  depriving  any  man  of  his  property 
without  due  process  of  law. 

Amplification  is  superfluous.  The  petition  stated  no 
cause  of  action.  The  Act  of  1899  is  constitutional.  The 
judgment  of  the  circuit  court  is  erroneous,  and  it  is  reversed. 
All  concur,  except  VdLlicmt,  J.,  absent 


NEEDLES  V.  FOED,  Administrator,  et  al..  Appellants. 
Division  One,  March  12,  1902. 

1.  Deed  to  Wife:  lots  and  affection:  void  as  to  CBEDrroBS.  A  con- 
veyanoe  having  its  sole  consideration  in  love  and  affection,  for  in- 
stance^ a  deed  by  a  husband  to  the  wife  as  a  provision  for  her  and 
his  children,  is  a  voluntary  deed,  and  fraudulent  in  law  and  void  as 
to  existing  creditors,  when  made  by  an  insolvent,  or  by  one  ren- 
dered insolvent  by  the  very  act  of  conveying  the  property.  And  this 
is  the  law  although  the  grantee  may  have  been  ignorant  of  the  in- 
solvency of  the  grantor,  and  ignorant  of  the  fraud  committed  and  in- 
tended. 


2.  — — :  BECONVETANCE  TO  WIFE:  XTNBECOBDED  DEED.  Nor  docs  a  vol- 
untary conveyance  by  the  wife  of  the  land  thus  voluntarily  con- 
veyed to  her,  to  a  third  person,  and  a  reconveyance  to  her  by  such 
third  person  by  a  deed  which  is  kept  from  record,  the  grantor  never- 
theless remaining  in  possession  and  collecting  the  rents,  relieve  the 
first  deed  or  the  subsequent  ones  of  their  fraudulent  character. 

3.  :  DOWBB:  PBiOBrrr  of  uek.    Where  a  deed  to  a  wife  has  been 

set  aside  as  fraudulent  as  to  her  husband's  creditors,  her  right  to 
dower  is  revived,  and  her  dower  right  can  not  be  postponed  to  a 
settlement  of  his  debts,  but  takes  precedence  over  the  liens  of  his 
creditors. 
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4.  Equity  Decree:  limited  by  pleadings:  general  prayeb.  The  de- 
cree must  always  be  responsiTe  to  the  pleadings,  and  is  always  lim- 
ited by  them.  Nothing  can  be  embraced  in  the  decree  not  covered  by 
them.  The  rule  that  under  a  general  prayer  for  relief  a  party  may 
have  any  relief  to  which  he  may  show  himself  entitled,  is  limited  to 
relief  founded  on  and  consistent  with  the  scope  of  the  pleadings,  and 
not  such  as  may  be  developed  at  the  trial. 

5.  Voluntary  Deed:  equity  decree:  general  prayer:  rents,  etc. 
In  a  suit  to  set  aside  a  deed  as  being  voluntary  and  therefore  fraudu- 
lent and  void  as  to  creditors,  there  can  be  no  decree  concerning  rents 
collected  by  defendant,  unless  there  are  some  allegations  in  the 
pleadings  in  reference  thereto. 

6.  Waiver:  incompetency  of  witness.  The  incompetency  of  a  liti- 
gant to  testify  concerning  an  agreement  between  himself  and  a  de- 
ceased party,  can  not  be  considered 'on  appeal  if  the  attention  of  the 
trial  court  was  not  called  thereto  in  the  motion  for  a  new  trial. 

7.   :  misjoinder  op  parties  and  op  actions.    Misjoinder  of  par- 


ties defendant  or  a  misjoinder  of  actions  is  not  open  to  review  on  ap- 
peal unless  raised  by  demurrer  or  motion  in  arrest  in  the  trial  court. 

Appeal  from  Linn  Circuit  Court — Hon,  Jno,  P.  Bviler, 

Judge. 

Reversed  and  REMAin)ED. 

Ijander,  Johnson  &  Lander  for  appdlants. 

(1)  It  is  submitted,  whether  or  not  the  decree  of  the  trial 
court,  upon  a  fair  construction  of  the  same,  has  in  law,  set 
aside  the  deed  from  John  T.  Needles  to  his  wife,  Sylvia  J. 
Needles,  of  date  July  6,  1891.  If  it  has  not  been  set  aside, 
then  the  decree  rendered  can  not  stand  on  any  grounds  what^ 
ever,  for  in  that  case  the  widow  as  purchaser  was  entitled  to 
possession,  and  all  rents  and  profits  of  the  land.  (2)  Mary 
Needles  of  Ohio,  plaintiff's  mother,  being  dead,  and  John 
Ford,  administrator,  being  an  opposite  party,  plaintiff  Enoch 
Needles  was  not  a  competent  witness  to  prove  the  agreement 
between  himself  and  mother  Mary,  that  the  consideration  for 
the  transfer  of  the  $1,000  note  sued  on,  was  that  he,  Enoch, 
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should  pay  to  Charles  and  Daisy,  children  of  John  T.  IJfeedles 
by  his  first  wife,  $500  each,  out  of  the  note  when  collected. 
Sec.  8918,  R.  S.  1889;  Chapman  v.  Daugherty,  87  Mo.  617; 
Sitton  V.  Shipp,  65  Mo.  305.  (3)  The  trial  court  had  no 
power  to  do  more  than  to  establish  the  demand  in  favor  of 
plaintiff  Enoch  Needles  against  the  estate  of  John  T.  Xeedles, 
the  same  then  to  be  certified  to  the  probate  court  to  be  classified 
and  paid  in  due  course  of  administration;  certainly  had  no 
power  to  order  the  sheriff  to  sell  the  land  and  make  distribution 
of  the  proceeds  to  Enoch  Needles,  or  any  other  creditor.  R.  S. 
1889,  sec.  190.  (4)  The  $1,060  paid  by  the  widow,  Sylvia, 
was  insurance  money  under  policy  for  her  benefit,  and  was  her 
separate  property,  freed  from  all  debts  of  her  husband,  John 
T.  Needles.  Sec.  5854,  R.  S.  1889.  To  the  extent  of  thi^^ 
$1,060,  her  own  separate  funds,  she  should  in  equity  be  pro- 
tected by  charging  it  on  the  land,  or  by  some  other  proper 
order.  But  the  trial  court  applied  the  $1,060  as  a  payment 
pro  tanto,  on  the  $1,000  note  sued  on,  as  a  credit,  thereby  tak- 
ing the  money  of  Sylvia  J.  Needles  to  pay  the  debt  of  her  hus- 
band. (5)  As  to  Enoch  Needles'  title  and  interest  in  the  note 
sued  on.  Under  the  evidence  plaintiff  Enoch  Needles  paid 
nothing  to  his  mother  for  the  note  sued  on,  only  held  it  for 
collection.  The  note  was  and  is  the  property  of  the  estate  of 
his  mother,  Mary  Needles,  of  Dayton,  Ohio.  It  might  have 
been  recalled  at  the  pleasure  of  Mary  Needles  in  her  lifetime, 
or  by  her  executor  or  administrator  after  her  death.  1  Dan^ 
iels,  Negot  Inst.,  sec.  699;  Tied,  on  Com.  Paper,  sec.  268,  p. 
447.  What  right  the  trial  court  had  to  apply  $1,060  of  Mrs. 
Sylvia  J.  Needles'  money  as  part  payment  on  that  note,  is  the 
mystery.  (6)  The  $200  claimed  to  have  been  paid  by  plain- 
tiff Enoch  Needles  to  Charles  Needles  and  charged  on  the 
land  in  question,  was  either  the  money  of  the  estate  of  Mary 
Needles  advanced  by  Enoch,  or  the  money  of  Enoch  loaned  to 
Charles;  in  either  case,  the  trial  court  had  no  power  to  charge 
Vol  167  mo— 32 
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it  on  the  land^  or  as  a  matter  of  law,  anything  to  do  with  it 
whatever.  (7)  The  pleadings  do  not  call  for  any  accounting 
of  rents  and  profits,  and  no  evidence  was  before  the  court  on 
the  subject  of  amounts  of  rents,  taxes,  etc  Bender  v.  Zim- 
merman, 122  Mo.  201.  Again,  until  the  mortgagee  (in  this 
case  Mrs.  Jane  E.  Kast)  takes  possession  for  condition  broken, 
the  mortgagor  (Mrs.  Sylvia  J.  Needles  in  this  case)  is  entitled 
to  the  rents  and  profits.  1  Jones  on  Mort.  (3  Ed.),  sees. 
670,  671;  2  Jones  on  Mort  (3  Ed.),  sec  1120.  The  mort- 
gagee has  no  claim  or  lien  on  the  rents,  but  is  entitled  to  inter- 
est only,  on  the  debt  1  Jones  on  Mort  (3  Ed.),  sec  772. 
(8)  The  deed  from  the  husband  to  his  wife,  Sylvia,  conveying 
his  equity  of  redemption,  being  set  aside  for  fraud  against  the 
creditor,  Enoch  Needles,  the  land  remains  the  property  of  the 
estate  of  John  T.  Needles,  deceased,  and  her  dower  attaches 
to  the  land,  or  at  least  to  any  surplus  after  satisfaction  of  the 
Wilson  &  Toms  incumbrance  now  held  by  Mrs.  Nast,  assignee. 
Bohannon  v.  Combs,  97  Mo.  446;  2  Jones  on  Mort.  (3  Ed.), 
sec.  1933  and  note  1 ;  2  Jones  on  Mort  (3  Ed.),  sees.  1933-4; 
1  Jones  on  Mort.  (3  Ed.),  314.  The  mortgage  property  is  the 
primary  fund  to  pay  the  secured  debt;  and  the  probate  court 
alone  has  the  power  to  dispose  of  any  surplus  after  payment 
of  the  secured  debt.  Tucker  v.  Well^  111  Mo.  399 ;  sec  190, 
R  S.  1889.  Assuming,  as  the  trial  court  did,  that  the  widow, 
Sylvia  J.  Needles,  is  the  real  party  in  interest ;  that  she  fur- 
nished all  the  money  paid  for  the  assignment  of  the  Wilson  & 
Toms  trust  deed,  and,  if  you  please,  took  the  assignment  of 
that  incumbrance  in  her  own  name ;  then  to  protect  her  dower 
she  had  the  right  so  to  do.  2  Jones  on  Mort  (3  Ed.),  sec 
1067 ;  Bray  v.  Conrad,  101  Mo.  331.  Even  if  she  had  ac- 
tually paid  the  incumbrance,  would  she  not  be  subrogated  to 
save  her  dower  in  the  surplus?  Allen  v.  Dermott,  80  Mo.  56 ; 
Bray  V.  Conrad,  supra.  Under  the  facts  in  the  case,  Sylvia  J. 
Needles  is  clearly  entitled  to  dower  in  the  equity  of  redemp- 
tion, or  surplus  after  payment  of  the  Wilson  &  Toms  incum- 
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brance.  1  Sharswood,  Leading  Cases,  p.  314;  1  Jones  on 
Mort  (3  Ed.),  sec.  666 ;  2  Jones  on  Mort  (3  Ed.),  sees.  1933, 
1934*  (9)  The  dower  of  the  widow  in  the  surplus  has  pre- 
cedence over  the  claim  of  the  creditor,  Enoch  Needles,  or  any 
other  creditor. 

J.  A.  Arbuthnoi  and  A.  W.  MuUins  for  respondent. 

(1)  The  deed  from  John  T.  Needles  to  his  wife,  Sylvia 
J.  Needles,  did  not  convey  the  legyl  title  to  the  land  in  ques- 
tion, and  it  is  inunaterial  whether  the  decree  of  the  court  form- 
ally set  the  same  aside  or  not  "A  husband  could  not,  at  com- 
mon law,  convey  by  deed  directly  to  his  wife  so  as  to  pass  the 
legal  title,  nor  is  he  authorized  to  do  so  by  statute.**  Crawford 
V.  Whitmore,  120  Mo.  144 ;  Turner  v.  Shaw,  96  Mo.  22 ;  Fris- 
8ell  V.  Eozier,  19  Mo.  448.  (2)  The  said  deed  from  John  T. 
Needles  to  his  wife  was  and  is  fraudulent  and  void  as  to  his 
creditors,  both  at  law  and  in  equity,  because  without  considera- 
tion and  merely  voluntary.  Lander  v.  Ziehr,  160  Mo.  403 ; 
Bartels  v.  Ennenger,  144  Mo.  370 ;  Lionberger  v.  Baker,  88 
Mo.  447 ;  Snyder  v.  Free,  114  Mo.  360 ;  Bump  on  Fraudulent 
Conveyances  (4  Ed.),  sees.  253,  254.  (3)  The  suit  was 
rightly  brought  for  judgment  on  the  note  and  to  set  aside  the 
deeds  alleged  to  be  fraudulent,  as  to  plaintiff  as  a  creditor,  and 
for  the  sale  of  the  land.  Case  v.  Beauregard,  101  U.  S.  690 ; 
Turner  v.  Adams,  46  Mo.  96;  Lionberger  v.  Baker,  supra; 
Bobb  V.  Woodward,  60  Mo.  95 ;  ZoU  v.  Soper,  76  Mo.  460. 
(4)  Whether  or  not  the  plaintiff  was  competent  to  testify  to 
all  the  matters  about  which  he  gave  evidence,  is  not  a  question 
open  for  review  on  this  appeaL  The  motion  for  a  new  trial 
did  not  present  that  matter  to  the  court  for  reconsideration, 
nor  in  anywise  complain  of  the  court's  ruling  on  the  admis-* 
sion  of  evidence,  or  the  competency  of  the  plaintiff  or  other 
witness  to  testify.  Vineyard  v.  Matney,  68  Mo.  165 ;  Pitts  v. 
Sheriff,  108  Mo.  110.     Besides,  the  evidence  of  the  plaintiff,. 
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complained  of  in  the  defendants'  brief,  was  mostly  brought  out 
by  counsel  for  defendant  on  cross-examination,  and,  therefore, 
as  to  such  evidence,  they  can  not  now  be  heard  to  complain. 
Nichols  V.  Nichols,  147  Mo.  402 ;  Hume  v.  Hopkins,  140  Mo. 
65.  (5)  The  evidence  shows  conclusively  that  the  plaintiff 
was  the  owner  of  the  note  in  his  own  right  and  not  the  mere 
holder  of  it  as  agent  for  his  mother.  He  had  sued  on  it  long 
*  prior  to  his  mother's  death.     (6)  It  is  contended  by  counsel 

for  defendants  that  the  circuit  court  erred  in  not  providing 
that  the  defendant,  Sylvia  J.  Needles,  should  have  dower  in 
the  surplus,  after  the  payment  of  the  mortgage  debt,  in  case 
the  deed  to  her  from  her  husband  was  set  aside.  There  is,  how- 
ever, no  such  relief,  or  any  relief,  asked  in  her  answer ;  but  on 
the  contrary,  it  is  entirely  inconsistent  therewith.  Her  joint 
answer  with  that  of  the  defendant,  John  E.  Nast,  alleges  that 
the  latter  owned  the  equity  of  redemption  absolutely.  The 
decree  of  the  court  provided  for  the  defendant,  Mrs.  Needles, 
to  the  full  extent  to  which  she  is  entitled.  Zoll  v.  Soper,  75 
Mo.  462. 

ROBINSON,  J.— This  is  a  suit  instituted  in  the  circuit 
court  of  Linn  county,  on  February  2, 1894,  against  John  Ford, 
administrator  of  the  estate  of  John  T.  Needles,  deceased,  Syl- 
via J.  Needles,  widow  of  the  deceased,  and  John  E.  and  Jane 
E.  Nast.  The  amended  petition  on  which  the  case  was  tried 
contained  two  counts. 

The  first  is  based  upon  a  promissory  note  for  $1,000  exe- 
cuted by  John  T.  Needles  to  his  mother,  Mary  Needles,  dated 
June  25,  1873,  payable  one  day  after  date,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum,  and  alleged  to 
have  been  assigned  to  plaintiff,  with  the  further  averment  of 
the  death  of  elohn  F.  Needles  and  the  appointment  of  the  de- 
fendant Ford  as  his  administrator.  The  balance  alleged  to  be 
due  upon  said  note,  after  giving  to  it  all  just  credits,  is  $1,795, 
and  for  this  amount  plaintiff  asks  judgment. 
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By  the  second  count  it  is  sought  to  set  aside  as  fraudulent 
a  deed  made  and  executed  by  John  T.  Needles  in  his  lifetime, 
to  his  wife  Sylvia,  to  certain  lands  in  Linn  county  in  this 
State,  of  date  July  6,  1891;  also  a  deed  from  said  Sylvia 
Needles  to  John  E.  Nasi  dated  June  1,  1892,  purporting  to 
convey  the  same  land.  The  second  count  in  the  petition  con- 
tained substantially  the  same  allegations  as  to  the  execution 
and  transfer  of  the  note  as  the  first  coimt.  It  is  then  alleged 
that  when  the  first  deed  was  made  the  principal  and  interest 
on  said  note  amounted  to  $1,645,  and  that  at  that  time  John  T. 
Needles  was  the  owner  of  the  land  in  question,  but  that  he 
owned  no  other  real  estate  in  this  State;  that  on  July  6,  1891, 
said  John  T.  Needles  for  the  purpose  and  with  the  intent  to 
hinder,  delay  and  defraud  his  creditors,  including  the  plain- 
tiff, and  to  prevent  the  collection  of  his  said  note,  and  without 
any  consideration  therefor,  fraudulently  conveyed  or  attempted 
to  convey  the  land  in  controversy  to  his  wife  Sylvia,  who,  it  is 
alleged,  is  a  mere  voluntary  grantee  and  a  party  to  the  fraud 
thereby  intended,  which  said  conveyance  was  filed  for  record 
in  the  office  of  the  recorder  of  deeds  in  Linn  county  the  twenty- 
ninth  day  of  September,  1891.  It  is  further  alleged  that  on 
June  1,  1892,  for  the  purpose  of  carrying  out  such  fraudulent 
purpose,  the  defendant  Sylvia  Needles  conveyed  said  land  to 
her  brother-in-law,  the  defendant  John  E.  Nast,  of  which  said 
purpose  the  latter  had  due  notice  and  was  fully  cognizant  at 
and  prior  to  the  execution  of  such  conveyance.  It  is  also 
alleged  that  the  land  in  question  was  subject  to  a  certain  deed 
of  trust  for  about  $2,000  in  favor  of  Wilson  &  Toms  of  St 
Louis,  which  is  alleged  to  have  been  paid  off  by  said  Sylvia 
Needles  out  of  money  derived  from  her  husband's  estate  after 
his  death,  but  that  instead  of  having  same  cancelled  and  re- 
leased, the  defendant  Sylvia  Needles  fraudulently  procured  an 
assignment  of  the  note  and  deed  of  trust  to  her  sister-in-law, 
the  defendant  Jane  E.  Nast,  and  the  prayer  of  the  petition  is 
for  a  decree  setting  aside  the  deed  from  John  T.  Needles  to  his 
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wife  Sjdvia  and  from  said  Sylvia  to  John  E.  Nast,  and  the  can- 
cellation of  the  Wilson  &  Toms  deed  of  trust,  and  subjecting 
the  land  to  plaintiffs  claim,  and  for  other  proper  relief. 

No  answer  or  other  pleading  was  filed  by  defendant 
Ford. 

The  separate  answer  of  Jane  E.  Nast  denied  the  execu- 
tion of  the  note  sued  on  and  set  up  the  WUson  &  Toms  mort- 
gage and  the  purchase  thereof  for  value,  and  concludes  with  a 
prayer  for  judgment  for  the  amount  of  the  indebtedness  se- 
cured thereby  and  that  said  mortgage  be  foreclosed  and  the 
land  sold  to  satisfy  same  and  for  proper  relief. 

The  joint  answer  of  Sylvia  J.  Needles  and  John  E.  Nast 
denied  the  execution  of  the  note  and  the  assignment  thereof  to 
plaintiff  and  set  up  among  other  things^  that  she  is  the  widow 
of  John  T.  Needles,  who  died  intestate,  and  that  no  dower  has 
been  assigned  to  her  out  of  the  estate  of  her  deceased  husband ; 
denies  all  fraud,  and  pleads  a  misjoinder  of  parties  and  causes 
of  action.  The  answer  then  avers  that  on  June  25,  1873, 
Mary  Needles,  the  mother  of  plaintiff  and  John  T.  Needles, 
being  old  and  feeble,  but  in  good  condition  financially,  gave  to 
her  son  John  T.  the  sum  of  $1,000  with  the  agreement  and  un- 
derstanding between  them,  that  John  T.  should  pay  his  mother 
interest  thereon  so  long  as  she  should  live,  at  the  rate  of  six 
per  cent  per  annum ;  that  the  money  sued  for  is  the  sum  evi- 
denced by  that  note,  and  that  John  T.  during  his  lifetime  duly 
paid  to  his  mother  the  interest  thereon  in  accordance  with 
said  above  agreement  with  his  mother,  and  that  all  that  could 
possibly  be  due  on  account  of  said  note  and  contract,  is  an 
amount  equal  to  six  per  cent  interest  on  said  sum  of  one  thou- 
said  dollars  from  the  date  of  the  death  of  John  T.  Needles  to 
the  time  of  the  death  of  his  mother,  Mary  Needles. 

The  replication  put  in  issue  the  matters  set  up  in  defend- 
ant's answers. 

The  case  was  tried  by  the  court,  upon  testimony  showing 
substantially  the  following  facts : 
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John  Needles  on  June  25,  1873,  executed  the  note  in  suit 
for  $1,000  to  his  mother,  Mary  Needles,  at  that  time  a  resi- 
dent of  Dayton,  Ohio.  On  this  note  he  paid  interest  regularly 
to  his  mother  up  to  the  time  of  his  death  in  1891.  In  the  lat- 
ter part  of  thd  year  1891,  Mary  Needles  assigned  by  indorse- 
ment and  delivered  this  note  to  the  plaintiff,  Enoch  Needles, 
the  said  Enoch  agreeing  in  part  consideration  of  said  assign- 
ment of  said  note  to  him,  that  he  would,  out  of  the  proceeds 
derived  from  its  collection,  pay  over  to  Charles  Needles  and 
Daisy  Needles,  afterwards  Daisy  Menzel,  the  children  of  John 
T.  Needles,  deceased,  by  his  first  marriage,  the  sum  of  five 
hundred  dollars  each.  On  November  16,  1887,  John  T. 
Needles  being  then  the  owner  of  the  land  in  suit,  borrowed 
through  Wilson  &  Toms  of  St.  Louis,  $1,000,  for  which  he 
gave  his  note  to  William  E.  Leonard,  payable  on  December  1, 
1892,  with  interest  thereon,  after  maturity,  at  the  rate  of  ten 
per  cent  per  annum,  and  secured  the  same  by  a  deed  of  trust  on 
said  land,  in  which  conveyance  the  defendant  Sylvia  Needles, 
his  then  wife,  joined.  About  this  time  John  Needles  moved 
to  Colorado  and  lived  there  until  in  1891,  when  he  died.  On 
July  6,  1891,  John  T.  Needles  conveyed  the  land  in  suit, 
being  all  the  land  then  owned  by  him,  or  in  which  he  had  any 
interest  in  this  State,  to  his  wife  Sylvia,  for  the  recited  con- 
sideration of  $1,000,  with  this  superadded  clause:  ''The  gran- 
tee herein,  as  a  part  of  the  consideration  of  this  deed,  agrees  to 
pay  Charles  Needles  and  Daisy  Menzel  (children  of  John  T. 
by  a  former  marriage)  each  the  sum  of  $500  within  one  year 
after  the  death  of  John  T.  Needles,  with  interest  at  the  rate  of 
six  per  cent  per  annum  from  the  date  of  the  death  of  said 
grantor."  No  consideration  passed  from  Sylvia  to  her  then 
husband  John  T.  Needles  for  this  conveyance.  At  the  date  of 
this  deed,  John-  T.  Needles  owned  certain  real  estate  in  the 
State  of  Colorado  which  he  also  conveyed  to  his  wife  by  a  like 
voluntary  conveyance  without  any  consideration  being  paid 
therefor.     It  appears,  however,  that  in  about  one  year  after  the 
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death  of  her  husband,  which  occurred  in  September,  1891,  the 
defendant  Sylvia  Needles  paid  to  each  of  the  children  of  John 
T.  Needles  by  a  former  wife  (Charlicf  Needles  and  Daisy 
Menzel)  five  hundred  and  thirty  dollars  out  of  the  proceeds 
derived  from  an  insurance  policy,  taken  out  for  her  benefit, 
during  the  lifetime  of  her  husband. 

The  testimony  also  shows  that  the  plaintiff  in  pursuance 
of  his  agreement  with  his  mother,  Mary  Needles,  at  the  time 
the  note  in  suit  was  transferred  to  him,  paid  to  Charles 
Needles  $200  of  the  $1,000  that  was  to  have  been  paid  to  hun 
and  his  sister,  Daisy  Menzel,  from  the  proceeds  of  the  money 
collected  from  this  note.  On  June  1,  1892,  Sylvia  Needles 
executed  a  deed  conveying  the  land  in  question  to  her  brother- 
in-law,  John  E.  Nast,  for  the  pretended  consideration  of 
$1,000,  but. in  reality  got  nothing  for  it.  On  the  same  day 
and  cotemporaneous  therewith,  John  E.  Nast  and  his.  wife, 
Jane,  in  turn  executed  to  Sylvia  Needles  a  warranty  deed, 
purporting  to  convey  the  same  land,  which  deed  she  still  has, 
but  withholds  it  from  the  records  of  Linn  county.  In  refer- 
ence to  this  transaction,  Mrs.  Needles  testified  that  she  sold  the 
land  to  her  brother-in-law  in  part  consideration  for  a  photo- 
graph gallery  purchased  in  conjunction  with  him;  that  she 
finally  gave  up  her  interest  in  the  gallery,  whereupon  Nast  and 
his  wife  in  turn  recbnveyed  the  land  to  her,  which  deed  she 
still  has  in  her  possession,  but  has  never  filed  of  record.  The 
testimony  further  shows  that  at  about  this  time  the  defendant 
Sylvia  Needles  induced  her  sister-in-law,  Mrs.  Jane  E.  Nast, 
to  buy  up  the  notes  made  by  her  husband  to  William  F.  Leon- 
ard, which  had  been  secured  by  a  deed  of  trust  on  the  land  in 
question  (the  note  being  spoken  of  l^  the  witnesses  as  the  Wil- 
son &  Toms  note)  in  order  that  the  land  in  question  might  not 
be  sacrificed  by  an  immediate  foreclosure  sale.  This  Mrs. 
Nast  did,  and  in  the  early  part  of  the  year  1893,  the  principal 
note  and  the  last  interest  note,  together  with  the  deed  of  trust 
securing  same  were  transferred  and  assigned  to  her,  she  paying 
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the  full  face  value  thereof,  and  at  the  time  of  the  institution  of 
this  suit  she  was  still  the  owner  and  holder  thereof.  The  prin- 
cipal and  accrued  interest  on  these  notes  at  the  time  of  the 
trial  of  this  case  in  the  court  below,  amounted  to  about  $2,700. 
It  is  further  shown  by  the  evidence  that  the  defendant,  Jane 
E.  Nast,  although  holding  these  past  due  notes  secured  by  deed 
of  trust  on  the  land  in  suit,  never  collected  or  received  any  rent 
whatever  from  the  lajid,  but  that  Sylvia  Keedles  collected  the 
rents  for  the  year  1892,  and  after  that  John  E.  Nast,  claiming 
to  own  the  equity  of  redemption,  has  leased,  controlled  and 
received  the  rents  from  the  land  up  to  the  time  of  the  bringing 
of  this  suit. 

The  following  is  the  special  finding  of  facts  made  by  the 
trial  court : 

"That  John  Ford  is  the  administrator  of  John  T. 
Needles,  deceased,  who  died  intestate  in  the  year  1891,  and 
that  said  John  T.  Needles  made  and  executed  to  Mary 
Needles  the  note  for  one  thousand  dollars  dated  June  25, 1873, 
mentioned  in  the  first  count  of  said  petition  and  filed  with 
plaintiff's  original  petition  in  this  cause,  and  that  said  Mary 
Needles  within  or  about  the  latter  part  of  the  year  1891,  as- 
signed by  indorsement  and  delivered  said  note  to  the  plaintiff. 
The  court  finds  that  at  the  time  of  the  assignment  and  trans- 
fer of  said  note  it  was  agreed  by  and  between  said  Mary 
Needles  and  the  plaintiff,  Enoch  Needles,  in  part  considera- 
tion for  the  assignment  thereof,  that  the  plaintiff  would,  out  of 
the  proceeds  derived  from  the  collection  of  said  note,  pay  over 
to  Charles  A.  Needles  and  Daisy  Needles,  the  children  of  said 
John  T.  Needles  by  his  first  marriage,  the  sum  of  five  hundred 
dollars  each. 

"The  court  further  finds  that  on  July  6,  1901,  there  was 
due  on  said  note  the  sum  of  sixteen  hundred  and  forty-five 
dollars;  and  that  on  said  July  6,  1891,  the  said  John  T. 
Nee^lles  was  the  owner  in  fee,  subject  to  the  deed  of  trust  here- 
inafter mentioned,  of  the  following  described  knd  and  prem- 
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ises  situate  in  Linn  county,  Missouri,  to-wit :  All,  the  south- 
west quarter  of  section  one  in  township  fifty-seven  of  range 
twenty  lying  south  of  the  Hannibal  and  St.  Joseph  railroad, 
excepting  nine  acres  off  of  the  east  end  of  said  tract  heretofore 
sold  to  William  W.  Hicks;  and  that  on  said  July  6,  1891,  the 
said  John  T.  Ifeedles  made  a  voluntary  deed  of  conveyance  of 
said  land  and  premises  to  his  wife,  the  defendant  Sylvia  J. 
Needles,  who  paid  nothing  therefor,  but  that  it  was  recited  in 
said  deed  that  the  said  grantee,  Sylvia  J.  Needles,  should  pay 
to  Charles  A.  Needles,  and  Daisy  Needles,  the  said  children  of 
said  John  T.  Needles  by  his  first  marriage,  five  hundred  dollars 
each  within  one  year  after  the  death  of  said  John  T.  Needles^ 
with  six  per  cent  per  annum  interest  thereon  after  his  death, 
and  that  said  Sylvia  J.  Needles  did,  on  September  16,  1892, 
pay  to  each  of  said  children  five  hundred  and  thirty  dollars.  The 
court  finds  that  the  said  deed  from  the  said  John  T.  Needles 
to  his  wife,  the  defendant  Sylvia  J.  Needles,  as  to  the  creditors 
of  said  John  T.  Needles  and  the  plaintiff  herein,  was  and  is 
invalid  and  void.  The  court  finds  that  the  plaintiff  paid  over  to 
said  Charles  A.  Needles  by  draft  on  April  4,  1896,  the  sum  of 
two  hundred  dollars.  The  court  further  finds  that  by  reason 
of  the  agreement  made  by  plaintiff  with  the  said  Mary  Needles, 
when  she  assigned  to  him  said  note,  to  pay  out  of  said  note, 
when  collected,  one  thousand  dollars  to  said  children  of  John 
T.  Needles  by  his  first  marriage,  and  by  rea&on  of  the  pay- 
ment made  by  the  defendant,  Sylvia  J.  Needles,  of  five  hun- 
dred and  thirty  dollars  to  each  of  said  children,  the  plaintiff 
is  not  entitled  to  judgment  for  the  whole  amount  of  said  note, 
but  only  to  the  balance  due  thereon  after  deducting  the  sum  of 
$1,060  paid  by  said  Sylvia  J.  Needles  to  said  Charles  A. 
Needles  and  Daisy  Needles  (now  Daisy  Menzel),  which  said 
balance  amoimts  to  $864.78  and  he  is  also  entitled  to  judgment 
for  said  simi  of  two  hundred  dollars  paid  by  plaintiff  by  draft 
to  said  Charles  A.  Needles,  making  in  all  the  sum  of 
$1,064.78,  to  which  he  is  entitled  to  judgment  as  against  the- 
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defendant,  John  Ford,  as  administrator  of  ^the  estate  of  John 
T.  Needles,  deceased. 

"The  court  further  finds  that  on  June  1,  1892,  the  de- 
fendant, Sylvia  J.  Needles,  made,  executed  and  delivered  to 
her  co-defendant  John  E.  Nast,  a  deed,  in  form  a  general  war- 
ranty, purporting  to  convey  the  land  herein  described,  to  said 
Nast,  which  said  deed  is  of  record  in  the  recorder's  office  in 
Linn  county,  Missouri,  in  book  85  at  page  592.  The  court 
further  finds  that  said  last-mentioned  deed  was  a  mere  volun- 
tary deed  and  without  valuable  consideration. 

"The  court  further  finds  that  on  said  June  1,  1892,  and 
contemporaneous  with  the  execution  of  the  warranty  deed  to 
Nast  for  said  land,  the  said  John  E.  Nast  and  his  co-defendant, 
Jane  E.  Nast,  made,  executed  and  delivered  to  the  defendant, 
Sylvia  J.  Needles,  a  deed,  in  form  a  general  warranty,  pur- 
porting to  re-convey  said  land  to  said  Sylvia,  which  last  said 
deed  has  been  retained  in  the  possession  of  the  latter  and  with- 
held from  record. 

"The  court  further  finds  that  said  John  T.  Needles  and 
his  wife,  Sylvia  J.  Needles,  by  their  deed  of  trust  dated  No- 
vember 16, 1887,  conveyed  to  George  W.  Toms,  trustee,  to  se- 
cure to  William  F.  Leonard  the  payment  of  a  principal  note 
for  $1,600  given  by  said  John  T.  Needles  to  said  Leonard  for 
borrowed  money,  and  also  ten  coupon  notes  for  $56  each,  given 
for  semiannual  interest  on  said  principal  note,  which  principal 
note  became  due  on  December  1,  1892,  and  on  which  date  the 
last  one  of  said  coupon  notes  became  due,  the  following  de- 
scribed land  and  premises  situate  in  said  county  of  Linn,  State 
of  Missouri,  to-wit,  all  of  the  southwest  quarter  of  section  one, 
in  township  fifty-seven,  range  twenty,  except  forty-four  acres 
heretofore  conveyed  by  deeds  recorded  in  book  V  on  page  259 
and  362  and  book  8  on  page  205,  in  the  recorder's  office  of  said 
Linn  county,  containing  one  hundred  and  twenty  acres  more  or 
lees,  which  said  deed  of  trust  is  recorded  in  book  47  on  page 
616  in  said  recorder's  office.     And  the  court  finds  that  at  or 
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about  the  time  of  the  maturity  of  said  principal  note  and  the 
last  one  of  said  interest  notes,  to-wit^  December  1,  1892,  the 
said  principal  note  and  said  coupon  note  were  assigned  for 
value  received  by  said  Leonard  to  the  defendant,  Jane  E. 
Nasi,  who  thereupon  became  and  still  is  the  holder  and  owner 
thereof;  and  that  said  notes,  by  the  terms  of  said  deed  of 
trust,  bear  interest  after  the  maturity  at  the  rate  of  ten  per 
cent  per  annum. 

"And  the  court  further  finds  that  since  the  death  of  said 
John  T.  Needles,  the  defendants,  other  than  the  defendant 
John  Ford,  administrator,  have  been  in  the  possession  of  said 
land  and  have  collected  and  received  the  rents  realized  from 
the  annual  renting  of  said  land  and  premises,  which  in  equity 
and  right  should  be  applied  to  the  payment  of  the  interest  ac- 
cruing on  said  notes,  and  which  the  court  finds  has  been  suffi- 
cient to  pay  off  and  discharge  the  same  up  to  this  date.  The 
court  finds  that  there  is  due  and  owing  to  said  defendant,  Jane 
E.  Nast,  the  amount  of  said  two  notes,  being  the  sum  of  six- 
teen hundred  and  fifty-six  dollars,  for  which  she  is  entitled  to 
judgment  and  to  have  said  deed  of  trust  foreclosed  to  pay  such 
judgment,  and  that  she  is  entitled  to  privity  and  first  lien  upon 
and  against  said  land  and  premises." 

Having  made  this  finding  of  facts,  the  court  rendered  the 
following  decree  based  thereon : 

"It  is  therefore  considered,  ordered,  adjudged  and  decreed 
that  the  deed  from  the  defendant  Sylvia  J.  Needles  to  the  de- 
fendant John  E.  Nast,  dated  June  1,  1892,  to  the  land  herein 
described,  and  recorded  in  book  85  at  page  592  as  aforesaid, 
and  as  well  also  the  unrecorded  deed  purporting  to  reconvey 
said  land  to  said  Sylvia  J.  Needles,  and  each  of  them,  be  set 
aside  on  the  ground  that  they  and  each  of  them  are  fraudulent 
and  void  as  to  the  plaintiff  and  other  creditors  of  the  said  John 
T.  Needles,  deceased,  and  that  the  defendant  Jane  E.  Nast, 
have  and  recover  as  against  the  defendant  John  Ford  as  admin- 
istrator of  the  estate  of  John  T.  Needles,  deceased,  the  said 
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sum  of  sixteen  hundred  and  fifty-six  dollars,  with  inl*  iv\st 
thereon  from  this  date  at  the  rate  of  ten  per  cent  per  ainiiuryj 
and  that  the  plaintiff  have  and  recover  the  sum  of  ten  hujulred 
and  sixtj-four  dollars  and  seventy-eight  cents  as  again- 1  tlirf* 
defendant  John  Ford  as  administrator  of  the  estate  of  Jolin  T. 
Xeedles,  deceased,  with  interest  thereon  from  this  date  iit  the 
rate  of  six  per  cent  per  annum  and  that  the  said  land  and 
premises  aforesaid,  included  in  and  conveyed  by  said  deed  of 
trust,  situate  and  being  in  said  Linn  county,  Missouri,  tn-\^^t, 
all  of  the  southwest  quarter  of  section  one  in  township  fifty- 
seven  of  range  twenty,  except  forty^-four  acres  heretofort^  crui- 
veyed  by  deeds  recorded  in  book  V  on  page  259  and  362,  and 
book  8  on  page  205,  in  the  recorder's  office  of  Linn  county,  be 
sold  by  the  sheriff  of  said  Linn  county,  in  the  manner  and  as 
provided  for  the  sale  of  real  estate  under  execution,  at  the  iir  xt 
regular  term  of  this  court,  and  that  the  proceeds  derived  thrw- 
from  be  applied  and  paid  out  by  said  sheriff,  as  follows:  Fir^f, 
that  he  pay  the  costs  of  this  suit,  including  the  costs  an^l  I'X- 
penses  of  executing  and  carrying  into  effect  the  order  of  ^tilo 
herein;  and,  second,  that  he  pay  to  said  defendant  Jaiir  E, 
Xast  the  judgment  herein  in  her  favor  for  sixteen  hundrc-il  :Mid 
fifty-six  dollars,  with  interest  from  this  date  at  the  rate  uf  ivw 
per  cent  per  annum ;  and,  third,  that  he  next  pay  to  thf  plain- 
tiff the  judgment  herein  in  his  favor  for  ten  hundred  and  sixty- 
four  dollars  and  seventy-eight  cents,  with  interest  thereon  frmn 
this  date  at  the  rate  of  six  per  cent  per  annum,  and  that  he  pny 
over  the  remainder  of  said  proceeds,  if  any  there  be,  to  ilio 
said  defendant  Sylvia  J.  Needles,  and  that  the  clerk  of  thi"* 
court  issue  to  the  sheriff  of  said  Linn  county  an  order  to  fui'ry 
into  effect  the  judgment  and  decree  herein/' 

From  this  decree,  after  an  ineffectual  motion  foi-  in*sv 
trial,  the  defendants,  other  than  Ford,  have  appealed  tn  tlii^ 
court.  The  first  question  to  be  considered  is  as  to  the  pro- 
priety of  the  findings  and  the  decree  of  the  court.  It  i-  '^l^- 
jected  by  counsel  for  appellant  that  the  facts  shown  do  injt 
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warrant  the  decree ;  and  that  the  facts  found  by  the  court,  like- 
wise the  decree  based  thereon,  went  far  beyond  the  scope  of  the 
pleadings,  and  therefore  the  decree  is  erroneous. 

The  evidence  clearly  showed  that  at  the  time  of  the  execu- 
tion of  the  deed  to  the  land  in  question  from  John  T.  Needles 
to  his  wife  Sylvia,  the  indebtedness  on  account  of  the  note  in 
suit  amounted  to  $1,645,  and  that  the  land  conveyed  was  all 
the  property  then  owned  by  John  l".  Needles,  thereby  depriving 
him  of  means  to  meet  his  liabilities.  The  evidence  further 
shows  that  no  consideration  passed  for  the  deed.  Thus  is  pre- 
sented a  case  of  a  debtor,  ^whom  the  deed  itself  rendered  insol- 
vent, executing  a  voluntary  deed  toliis  wife  of  all  the  property 
he  owned,  thereby  reducing  himself  to  a  state  of  utter  insol- 
vency. Such  a  transaction,  to  all  existing  creditors,  must  be 
deemed  fraudulent  in  law,  and  will  stand  condemned  as  such, 
unless  the  facts  which  may  give  it  validity  are  shown  by  the 
grantor  or  grantee  receiving  the  conveyance.  [Lander  v. 
Ziehr,  150  Mo.  403.] 

The  transfer  of  the  property  in  question  to  the  defendant 
Sylvia  Needles,  by  her  husband  John  Needles,  being  thus  de- 
termined fraudulent  as  to  his  creditor,  the  plaintiff  in  this  case, 
her  only  right  in  the  premises  was  to  either  pay  off  the  existing 
claim  against  the  estate  of  her  husband,  or  abandon  that  which 
she  had  received  as  a  result  of  that  fraudulent  conveyance. 

Doubtless  it  was  sought  by  the  deed  from  John  T.  Needles 
to  his  wife  to  make  some  provision  for  her  and  his  children  by 
a  former  marriage,  but  conveyances  having  their  sole  consid- 
eration in  love  and  affection,  can  not  be  regarded  other  than 
voluntary,  and  consequently  fraudulent  and  void  as  to  existing 
creditors,  when  made  by  an  insolvent,  or  one  made  insolvent  by 
the  very  act  of  conveying  the  property,  and  this  although  the 
grantee  may  have  been  ignorant  of  the  insolvency  of  the  gran- 
tor, and  ignorant  of  the  fraud  committed  or  intended.  [Sny- 
der V.  Free,  114  Mo.  360.] 

There  was  ample  evidence  to  sustain  the  finding  and  de- 
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cree  of  the  circuit  court  that  the  deed  from  Sylvia  Needles  to 
John  E.  Nast,  of  date  June  1, 1892,  was  fraudulent  as  against 
the  plaintiff,  because  without  consideration  and  a  merely  vol- 
untary conveyance;  nor  does  the  fact  of  the  reconveyance  of 
the  land  by  Nast  and  wife  to  the  defendant  Sylvia,  under  the 
circumtsances,  relieve  it  of  its  fraudulent  character.  That 
conveyance  it  will  be  remembered,  was,  by  a  secret  agreement 
of  the  parties,  withheld  from  record,  and  John  Nast  claiming 
the  equity  of  redemption,  controlled  the  property  and  collected 
the  rents  therefrom,  as  if  the  deed  by  him  had  never  been  made. 

It  is  particularly  urged  by  counsel  for  appellants,  that  as 
the  court  below  found  the  deed  from  John  T.  Needles  to  his 
wife  Sylvia,  fraudulent  in  law,  because  voluntary  as  to  exist- 
ing creditors,  it  then  erred  in  not  decreeing  that  the  defendant 
Sylvia  should  have  dower  in  the  surplus  derived  from  the  sale 
of  the  land  ordered  sold,  after  payment  of  the  indebtedness 
secured  by  the  deed  of  trust,  in  which  she  had  joined  with  her 
husband  in  executing. 

In  this  appellant  is  unquestionably  right.  Having  de- 
creed the  conveyance  of  this  land  fraudulent  and  void  as 
against  the  creditors  of  John  Needles,  the  law  of  this  State  is, 
that  the  wife  of  the  defrauding  debtor  is  entitled  to  dower,  and 
the  court  therefore  erred  in  not  giving  precedence  and  priority 
to  the  widow's  dower  right  over  plaintiff's  claim,  and  in  po8t> 
poning  her  dower  in  the  surplus  derived  from  the  sale  of  the 
land,  after  satisfying  the  Wilson  &  Toms  deed  of  trust  to 
plaintiff's  judgment.  This  court,  in  the  case  of  Bohannon  v. 
Combs,  97  Mo.  446,  thus  announced  the  rule :  "Where  a  con- 
veyance of  the  husband,  in  which  the  wife  joins,  is  set  aside 
as  being  fraudulent  as  to  creditors,  this  will  result  in  reviving 
the  wife's  right  of  dower ;  for  as  the  deed  of  the  husband,  being 
void,  leaves  no  estate  in  the  grantee  in  which  the  relinquish- 
ment of  dower  can  operate,  the  wife  is  restored  to  her  former 
rights."  If  all  the  equities  of  the  parties  to  this  suit  are  to  be 
settled  and  adjusted  according  to  the  different  pleadings  filed 
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herein,  the  defendant  Sylvia  Needles's  claim  of  dower  should 
have  been  accorded  priority  over  plaintiff's  claim  as  judgment 
creditor. 

The  next  contention  of  appellant  is,  that  the  finding  and 
decree  of  the  court  as  to  the  collection  of  rent,  and  the  applica- 
tion of  the  amount  so  found  to  have  been  collected  to  the  reduc^ 
tion  of  Jane  E.  Nast's  claim  (based  on  her  right  as  holder  and 
owner  of  the  Wilson  &  Toms  deed  of  trust  on  the  land),  thereby 
cutting  it  down  from  $2,700  to  $1,635,  is  based  on  no  allega- 
tion* of  the  pleading  on  which  the  case  was  tried,  but  on  the 
contrary  the  finding  and  decree  in  that  respect  went  far  beyond 
the  scope  of  the  pleadings,  no  part  of  which  is  referable  to  the 
possession  of  the  land  or  the  receipt  of  the  rents  and  profits 
therefor,  and  that  the  decree  is  not  such  as  plaintiff  was  enti- 
tled to  under  the  facts  as  disclosed  by  the  evidence.  It  has 
uniformly  been  held  that  a  party  can  not  allege  one  cause  of 
action  in  his  petition  and  recover  upon  an  entirely  different 
cause,  although  the  two  causes  might  properly  be  united  in  the 
one  action.  Our  practice  act,  with  all  its  liberality,  will  not 
permit  a  party  to  sue  for  one  thing,  and  recover  a  judgment  for 
another  and  entirely  different  thing.  Though  a  plaintiff  may 
have  other  and  different  relief  from  that  prayed  for,  the  decree 
must  nevertheless  be  supported  by  both  the  pleadings  and  the 
proof.  The  rule  that  under  a  general  prayer  for  relief  a  party 
may  have  any  relief  to  which  he  may  show  himself  entitled,  is 
limited  to  relief  founded  on  and  consistent  with  the  scope  of 
the  pleadings,  and  not  such  as  may  have  been  developed  at  the 
trial.  [Newham  v.  Kenton,  79  Mo.  382 ;  Keed  v.  Bott,  100 
Mo.  62.] 

Before  the  court  could  properly  have  gone  into  the  ques- 
tion of  rents  and  profits  collected  by  defendants,  or  either  of 
them,  from  the  lands  in  controversy,  there  ought  to  have  been 
some  allegation  with  respect  thereto  in  the  petition  filed  or 
some  other  pleadings  in  the  case.  The  petition  filed  in  this 
case  contains  no  averment  touching  the  matter  of  rents  and 
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profits  received  from  the  land  in  question  by  appellants  or  any 
of  them,  nor  is  any  accounting  sought  with  respect  thereto. 
Moreover,  the  evidence  does  not  show  the  amount  of  rent  re- 
ceived from  the  land  from  any  one  designated  time  to  any  other 
designated  time,  and  besides,  there  is  no  evidence  that  Mrs. 
Nast  ever  received  any  rent  from  the  land  during  any  of  the 
time  she  held  the  mortgage  upon  it  We  must  therefore  hold 
that  the  court  erred  in  reducing  the  mortgage  indebtedness 
from  $2,700  to  $1,635  on  the  theory  that  Mrs.  Nast  has  been 
in  the  possession  receiving  the  rents  from  the  land  since  the 
death  of  John  Needles,  and  that  the  rents  would  equal  and 
should  be  applied  to  the  payment  of  the  interest  accruing  on 
said  mortgage  indebtedness  from  that  time  to  the  date  of  the 
institution  of  this  suit.  Such  a  finding  and  decree  in  the  case 
was  neither  justified  by  the  facts,  nor  warranted  in  the  con- 
dition of  the  pleadings. 

Objection  is  also  made  that  the  court  committed  error  in 
allowing  the  plaintiff  to  testify  over  appellant's  objection  as 
to  the  agreement  between  himself  and  mother  in  reference  to 
the  consideration  for  the  transfer  to  himself  of  the  notes  in  suit. 
Conceding  without  deciding  that  plaintiff  was  incompetent  to 
testify  to  the  conversation  with  his  deceased  mother,  yet  the  ap- 
pellants are  in  no  position  to  complain  of  the  action  of  the 
court  in  this  regard,  for  the  reason  that  the  attention  of  the 
court  was  not  called  to  the  alleged  error  in  the  motion  for  new 
trial. 

Also,  the  question  as  to  the  misjoinder  of  parties  defend- 
ants and  of  a  misjoinder  of  action,  raised  by  appellants,  is  a 
question  not  open  for  review  on  this  appeal.  This  point  was 
not  raised  by  appellants  in  the  court  below  by  demurrer  or 
motion  in  arrest,  although  the  alleged  defects  appeared  on  the 
pleadings.  Failing  to  make  the  point  in  this  way,  it  must 
be  deemed  waived. 

As  this  case  is  to  be  remanded  it  is  not  deemed  necessary 
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^to  pass  upon  all  the  numerous  assignments  of  error  made  by 
appellant. 

The  judgment  of  th6  circuit  court  will  for  the  reasons  in- 
dicated be  reversed  and  the  cause  remanded.  All  concur,  ex- 
cept Valliant,  J.,  absent 


MERIWETHER,  Appellant,  v.  LOVE. 
Division  One,  March  12,  1902. 

167    514 
1«7    484 

i«J7  m  ^  1.  Suit  to  Quiet  Title:  act  or  1897:  repeals  section  2092.  The  Act 
170  »289  ^^  ^^^^  concerning  suits  to  quiet  titles,  by  declaring  that  it  is  en- 
acted for  the  purpose  of  "taking  the  place  of  statutes  which  failed 
in  their  object,"  expressly  repealed  section  2092,  Revised  Statute* 
1889  (sec.  647,  R.  S.  1899),  since  there  is  no  Other  section  to  which 
it  can  refer. 

2.   : :  MUST  SUPPORT  TITLE.    In  a  suit  to  quiet  title  under 

the  Act  of  1897  (sec.  650,  R.  S.  1899).  the  plaintiflf  must  show  some- 
thing more  than  actual  possession.  He  must  also  offer  evidence  in 
support  of  his  averment  of  title.  He  is  not  entitled  to  a  decree,  pro 
forma,  directing  defendant  to  establish  his  title  to  the  land  by  another 
and  different  suit.  Under  this  statute  the  whole  issue  of  title  may 
be  settled,  whether  the  defendant  claim  adversely  to  plaintiff  or  not. 

Appeal  from  Clinton  Circuit  Court. — Hon.  A.  D.  Bumes, 

Judge. 

Affirmed. 

C.  E,  &  D,  D,  Denham  for  appellant 

(1)  The  Act  of  1897  (sec.  650,  R.  S.  1899),  did  not 
repeal  or  alter  the  previously  existing  statute  relating  to  suits 
to  quiet  title.  Jfegrotto  v.  The  City  of  Monett,  49  Mo.  App. 
286;  State  v.  Daly,  49  Mo.  App.  184;  State  ex  rel  v.  Draper,- 
47  Mo.  33.  (2)  The  Act  of  1897  simply  enlarged  the  juris- 
diction of  the  circuit  court  so  as  to  give  certain  additional 
rights  which  did  not  exist  prior  to  its  passage.     Nortiheatt  v. 
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Eager.  132  Mo.  265 ;  Huff  v.  Land  &  Imp.  Co.,  157  Mo.  65. 
(3)  Plaintiff's  possession  and  defendant's  claim  of  title  hav- 
ing been  admitted,  there  was  nothing  for  the  circuit  court  to 
do  but  render  judgment  as  required  by  statute.  Murphy  v. 
DeFrance,  23  Mo.  App.  337;  Colline  E.  E.  &  B.  Assn.  v. 
Johnson,  120  Mo.  299. 

Simrall  &  Trimble  and  Sandusky  &  Sandvsky  for  re- 
spondent. 

(1)  The  record  in  this  case  fails  to  show  any  bill  of 
exceptions  filed  as  required  by  law.  Fulkerson  v.  Houts,  55 
Mo.  301 ;  Bates  v.  Realty  Company,  88  Mo.  App.  550 ;  Hay- 
don  V.  Grocery  Company,  88  Mo.  App.  241 ;  Burdick  v.  Life 
Association,  86  Mo.  App.  94;  Butler  County  v.  Graddy,  152 
Mo.  441.  (2)  This  cause  having  been  dismissed  by  agree- 
ment of  parties,  no  appeal  lies  from  the  judgment  of  dismissal. 
(3)  The  Act  of  1897  (Laws  1897,  p.  74,  now  sec.  650,  R. 
S.  1899),  enlarges  the  jurisdiction,  and  changes  the  former 
practice  in  suits  to  quiet  title.  Huff  v.  Land  &  Imp.  Co.,  157 
Mo.  65;  sees.  650,  651,  E.  S.  1899. 

MARSHALL,  J. — Suit  to  quiet  title  to  certain  lands  in 
Clay  county. 

The  petition  alleges  that  the  plaintiff  is  in  possession  of 
said  lands;  that  he  is  the  owner  of  the  fee  simple;  that  he 
is  credibly  informed  and  believes  that  the  defendant  makes 
some  claim  to  the  land  adverse  to  the  estate  of  the  plaintiff, 
and  prays  that  the  defendant  be  summoned  to  show  cause  why 
he  should  not  bring  an  action  to  try  his  alleged  title.  The 
answer  is  a  general  denial,  coupled  with  a  special  denial  of 
plaintiff's  possession  and  title,  and  an  allegation  that  the  de- 
fendant owns  the  land  in  fee.  The  case  was  submitted  to  the 
court  upon  the  following  stipulation : 

'TCt  is  hereby  stipulated  by  and  between  the  plaintiff  and 
the  defendant  in  the  above  entitled  cause  that  the  same  may  be 
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tried  by  the  court  upon  the  following  agreed  statement  of  facts, 
to- wit: 

"First.  It  ifl  hereby  stipulated  and  agreed  that  the  plain- 
tiff was,  at  the  time  of  bringing  this  action,  and  is  now,  in  pos- 
eession  of  the  premises  described  in  the  petition. 

'^Second.  It  is  hereby  stipulated  and  agreed  that  the  case 
may  be  tried  and  adjudged  by  the  court  upon  the  pleadings 
and  the  above  evidence,  and  that  if,  under  the  pleadings  and 
the  above  stipulation,  the  court  is  of  the  opinion  the  plaintiff 
ig  entitled  to  the  decree,  as  prayed  in  the  petition,  then  a  decree 
shall  be  rendered  in  favor  of  the  plaintiff,  that  defendant 
bring  his  suit  to  try  his  title  as  required  by  law,  but  if  the  court 
is  of  the  opinion  that  under  the  pleadings  and  the  above  stipu- 
lation,  plaintiff  is  not  entitled  to  such  decree,  then  judgment 
Bholl  be  for  defendant^  and  the  plaintiff's  petition  shall  be  dis- 
missed, reserving  to  either  party  the  right  of  appeal,  as  pro- 
vided by  statute,  in  case  the  judgment  should  be  adverse." 

And  thereupon,  there  being  no  other  evidence,  the  court 
on  this  stipulation  took  said  matter  imder  advisement,  and  af- 
terwards, to-wit,  on  October  24,  1899,  rendered  judgment  for 
the  defendant,  which  as  far  as  material  to  state,  is  as  follows, 
towit :  "The  court  doth  find  and  determine  that  the  law  of 
1897  does  not  repeal  section  2092  of  the  Revised  Statutes  of 
1889j  but  enlarges  the  jurisdiction  of  the  circuit  courts  in 
suoh  cases,  and  that,  under  the  law  of  1897,  the  entire  ques- 
tion concerning  the  title  to  said  real  estate  could  be  settled  and 
litigated  in  this  case,  and  there  being  no  necessity  or  reason 
shown  to  the  court  why  defendant  should  be  directed  to  estab- 
lish his  title  to  the  land  in  question  by  another  and  different 
Buitj  this  case  is  dismissed  by  the  court,  in  accordance  with  the 
terra?  of  the  stipulation  that  'that  entry  be  made  if  plaintiff 
k  not  entitled  to  the  decree  prayed  for.' " 

From  this  judgment  the  plaintiff  appeals. 
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The  sole  question  involved  is  whether  section  2092,  Re- 
vised Statutes  1889  (sec.  647,  R.  S.  1899),  is  repealed  by 
the  Act  of  March  16,  189Y  (Laws  189Y,  p.  Y4,  being  sec 
650,  R.  S.  1899).  If  it  is  so  repealed,  the  judgment  of  the 
lower  court  is  right  and  must  be  aflBrmed,  because  the  plain- 
tiff offered  no  evidence  to  support  hia  averment  of  title.  If 
it  is  not  repealed,  the  judgment  of  the  circuit  court  must  be 
reversed  and  the  cause  remanded  to  that  court  to  enter  a  decree 
requiring  the  defendant  to  institute  and  prosecute  an  action 
to  try  his  claim  of  title  or  be  forever  barred  therein,  because 
the  defendant  admits  that  he  claims  a  fee  simple  title,  as  does 
also  the  plaintiff,  and  that  the  plaintiff  is  in  possession. 

Webb  V.  Donaldson,  60  Mo.  394,  and  Northcutt  v.  Eager, 
132  Mo.  265,  are  cited  as  bearing  upon  the  question  here  in- 
volved. But  this  is  a  misapprehension.  Those  cases  simply 
decide  that  a  life  tenant  in  possession  can  not  maintain  an 
action  to  quiet  title,  uijder  section  2092,  Revised  Statutes 
1889,  against  a  remainderman  who  admits  the  title  and  right 
to  possession  of  the  life  tenant  and  claims  no  title  or  right  of 
possession  in  himself  until  the  termination  of  the  life  estate. 

It  should  be  noted  that  section  2092  only  authorizes  a 
suit  to  quiet  title  to  be  maintained  by  a  person  in  possession 
against  one  not  in  possession  when  the  person  not  in  possession 
is  making  a  claim  "adverse  to  the  estate  of  the  petitioner." 
Because  of  this  provision,  it  was  decided  in  the  Webb  and 
Iforthcutt  cases,  that  no  such  action  would  lie  against  one  who 
admitted  the  plaintiff^s  title  and  claimed  only  after  the  plain- 
tiff^s  estate  had  terminated. 

In  Huff  V.  Land  Co.,  15Y  Mo.  1.  c.  69,  it  was  pointed 
out  that  the  Act  of  189Y  was  apparently  enacted  in  consequence 
of  what  was  said  in  the  Northcutt  case  about  section  2092  not 
being  broad  enough  to  authorize  the  life  tenant  to  make  the 
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remainderman,  who  claimed  under  and  not  adverse  to  the  life 
tenant,  bring  a  suit  to  try  his  title. 

Under  the  statute  as  it  existed  prior  to  the  Act  of  1897, 
only  a  person  in  possession  could  maintain  such  an  action,  and 
then  only  against  an  adverse  claimant  who  was  out  of  posses- 
sion. [Dyer  v.  Baumeister,  87  Mo.  137 ;  Colline  K.  E.  &  B. 
Association  v.  Johnson,  120  Mo.  1.  c.  302 ;  Daudt  v.  Keen,  124 
Mo.  105.] 

The  Act  of  1897  is  a  much  more  comprehensive  law  than 
section  2092,  Revised  Statutes  1889.     It  provides  as  foUows: 

"Section  1.  Any  person  claiming  any  title,  estate  or  in- 
terest in  real  property,  whether  the  same  be  legal  or  equitable, 
certain  or  contingent,  present  or  in  reversion,  or  remainder, 
whether  in  possession  or  not,  may  institute  an  action  against 
any  person  or  persons  having  or  claiming  to  have  any  title, 
estate  or  interest  in  such  properly,  whether  in  possession  or 
not,  to  ascertain  and  determine  the  estate,  title  and  interest  of 
said  parties,  respectively,  in  such  real  estate,  and  to  define  and 
adjudge  by  its  judgment  or  decree  the  title,  estate  and  interest 
of  the  parties  severally  in  and  to  such  real  property. 

"Sec.  2.  The  institution,  prosecution,  trial  and  determi- 
nation of  suits  imder  this  act  shall  conform  in  all  respects  to 
the  provisions  of  the  'code  of  civil  procedure'  now  existing 
and  be  in  force  in  this  State  concerning  actions  affecting  real 
estate  and  judgments  rendered  in  such  suits  shall  have  the  force 
and  effect  as  therein  provided, 

"Sec.  3.  If  the  defendant  or  defendants  in  suits  brought 
under  the  provisions  of  this  act  shall  make  default,  or  appear- 
ing, shall  by  answer  admit  the  fact  as  stated  in  the  petition 
and  consent  to  judgment  as  prayed  for,  the  plaintiff  shall  be 
adjudged  to  pay  all  costs  of  the  suit. 

"Sec.  4.  All  acts  and  parts  of  acts  inconsistent  herewith 
are  hereby  repealed. 

"Sec.  5.  This  act  being  remedial  in  its  character  and 
talcing  the.  place  of  staiutes  which  failed  in  their  object  ^  cre- 
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ates  an  emergency  within  the  meaning  of  the  Constitution; 
therefore,  this  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage." 

Thus  the  following  radical  differences  between  the  pro- 
visions of  section  2092  and  the  Act  of  1897,  at  once  present 
themselves : 

1st.  Section  2092  authorizes  an  action  only  in  favor  of 
one  who  is  in  possession  claiming  complete  title,  against  one 
who  is  out  of  possession  and  who  is  claiming  adverse  to  the 
estate  of  the  one  in  possession.  Whereas,  the  Act  of  1897  au- 
thorizes an  action  by  any  one  who  claims  any  kind  of  an  estate 
or  interest,  whether  the  whole  or  only  a  limited  estate,  and 
whether  it  be  adverse  or  subordinate  to  the  estate  of  the  other, 
and  whether  the  one  or  the  other  party  be  in  possession,  or  at 
present  entitled  to  possession,  or  not. 

2nd.  Section  2092  does  not  contemplate  a  trial  of  the 
respective  claims,  but  only  that  such  a  trial  and  a  determina- 
tion thereof  shall  be  adjudged  to  be  had  in  some  other  appro- 
priate action  between  the  parties,  and  only  authorizes  a  judg- 
ment quieting  the  title  of  the  person  in  possession  in  the  event 
the  claimant  fails  to  prosecute  such  other  action  or  prosecuting 
fails  to  sustain  his  claim.  Whereas,  the  Act  of  1897  dispenses 
with  all  circuity  of  procedure  and  acts  directly  upon  the  con- 
troversy, and  adjudges  "the  title,  estate  and  interest  of  the 
parties  severally  in  and  to  such  real  estate,"  and  thus  deter- 
mines the  interest  of  each,  and  by  such  determination  quiets 
the  title  of  each.  Other  less  important  differences  exist  be- 
tween the  two  laws. 

The  crucial  question  is,  therefore,  what  is  the  effect  of  the 
adoption  of  the  new  system  upon  the  life  of  the  old  ?  The  Act 
of  1897  does  not  expressly  repeal  section  2092.  Section  4 
of  the  Act  of  1897  repeals  all  acts  and  parts  of  acts  inconsist- 
ent with  that  act.  The  lawmakers  unquestionably  believed 
that  section  2092  was  inconsistent  with  the  Act  of  1897,  and 
intended, to  repeal  section  2092,  and  to  provide  a  more  com- 
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plete  and  efficient  and  direct  statutory  method  of  determining 
and  quieting  land  titles,  for  they  declared  by  section  5  of  the 
Act  of  1897 :  "This  act  being  remedial  in  its  character  and 
taking  the  place  of  statvies  which  failed  in  their  object,  creates 
an  emergency  within  the  meaning  of  the  Constitution ;  there- 
fore, this  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage.'* 

The  intention  to  repeal  the  old  law  and  to  substitute  a 
new  and  sufficient  system  in  place  of  the  old  law  is  therefore 
perf  ej2tly  plain.  It  is  argued,  however,  that  there  is  no  neces- 
sary repugnancy  between  the  old  and  the  new  systems,  that 
both  can  stand  together,  and  therefore  there  is  no  repeal  by 
implication ;  or,  otherwise  stated,  that  the  courts  can  not  imply 
an  intention  of  the  lawmakers  to  repeal  the  old  and  leave  only 
the  new  system.  The  answer  to  this  is  afforded  by  the  Act 
of  1897  itself,  for  the  lawmakers  have  left  nothing  to  implica- 
tion or  to  be  inferred,  as  to  their  intention — ^they  distinctly 
declare  that  the  Act  of  1897  was  enacted  for  the  purpose  of 
"taking  the  place  of  statutes  which  failed  in  their  object'* 
The  only  statute  previously  in  existence  relating  to  quieting 
titles  was  section  2092.  The  lawmakers  must  therefore  have 
referred  to  that  section  as  having  failed  in  its  object  There 
is,  therefore,  no  necessity  to  resort  to  an  inquiry  as  to  whether 
the  Act  of  1897  repealed  section  2092  by  implication.  For 
the  Act  of  1897  expresses  an  intention  to  substitute  its  pro- 
visions for  those  of  section  2092. 

Speaking  of  such  legislation,  Endlich  on  the  Interpreta- 
tion of  Statutes,  section  198,  says:  "When  the  later  of  two 
general  enactments  is  couched  in  negative  terms,  rt  is  difficult 
to  avoid  the  inference  that  the  earlier  one  is  impliedly  re- 
pealed by  it"  And  in  section  199,  the  author  says:  "But 
even  when  the  later  statute  is  affirmative,  it  is  often  found  to 
involve  that  negative  which  makes  it  fatal  to  the  earlier  enact- 
ment'* This  is  what  the  author  calls  an  "implied  negative." 
Further,,  in  section  200,  the  same  author  says :     "The  'implied 


Digitized  by  LjOOQ IC 


VOL.  167,  OCTOBER  TEEM  1901.  521 

Meriwether  v.  Love. 

negative'  referred  to  in  the  preceding  section  is  to  be  found, 
indeed,  wherever  the  later  statute  clearly  intends  to  prescribe 
the  only  rule  which  is  to  be  accepted  as  governing  the  case 
provided  for.*'  And  in  section  201,  he  adds :  "But  possibly 
the  strongest  implication  of  a  negative  ...  is  found 
where  subsequent  statutes  revising  the  whole  matter  of  former 
ones,  and  evidently  inf ended  as  suhstittUes  far  them,  introduce 
a  new  rule  upon  the  subject.  In  such  cases,  the  later  act, 
although  it  contains  no  words  to  that  effect,  must,  in  the  prin- 
ciples of  law,  as  well  as  in  reason  and  common  sense,  operate 
to  repeal  the  former — the  negative  being  implied  from  the 
'reasonable  inference  that  the  Legislature  can  not  be  supposed 
to  have  intended  that  there  should  be  two  distinct  enactments 
embracing  the  same  subject-matter  in  force  at  the  same  time.' " 
Again,  in  section  202,  the  same  author  says:  "The  rule  seems, 
indeed,  to  go  further,  and  to  work  an  implied  repeal  in  all  cases 
in  which  a  general  revision  of  the  old  law  is  made  by  the  Legis- 
lature, with  an  intent  to  substitute  the  new  legislation  for  the 
old." 

In  State  v.  Roller,  YY  Mo.  120,  it  was  held  that  "a  statute 
revising  the  whole  subject-matter  of  a  former  statute  and  evi- 
dently intended  as  a  substitute  for  it,  although  it  contains  no 
express  words  to  that  effect,  repeals  the  former.''  So  also  in 
State  to  use  v.  Hickman,  84  Mo.  1.  c.  Y9,  it  was  said :  "The 
general  rule  certainly  is  that  an  act  purporting  to  revise  and 
amend  another  act  and  embracing  its  subject-matter,  whether 
old  provisions  are  retained,  excluded  or  modified,  and  whether 
or  not  new  provisions  are  incorporated,  does  by  necessary  im- 
plication, if  not  in  express  terms,  effect  the  repeal  of  the  old 
law,  unless  a  different  purpose  is  manifested." 

Thus  these  rules  of  construction  adopted  by  the  courts, 
supplement,  if  indeed  anything  more  was  necessary,  the  ex- 
pressed intention  of  the  lawmakers  to  substitute  the  new  law 
of  189Y  for  the  old  law  of  section  2092,  which  had  failed  in 
its  object,  and  as  "two  pegs  can  not  fill  the  same  hole  at  the 
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same  time/^  so  the  old  and  new  systems  relating  to  the  same 
subject,  can  not  stand  in  the  body  of  tiie  law  at  the  same  time, 
and  as  the  old  was  found  inadequate  and  the  new  covers  all 
the  old  embraced  and  also  supplies  the  deficiencies  in  the  old, 
the  result,  logically  and  therefore  legally,  is  that  the  Act  of 
1897  repealed  section  2092,  Revised  Statutes  1889.  The 
judgment  of  the  circuit  court  was  for  the  right  party  and  it  is 
affirmed.     AH  concur. 


WISKEE  et  al.,  Appellants,  v.  EISCHE. 
J^T^I  Division  One,  March  12,  1902.     , 

1.  Will:  POWEB  TO  SELL  BEAL  ESTATE:  OKDEB  OF  PBOBATE  COURT  The 

intention  of  the  testator  was  to  carre  out  homes  for  her  children  and 
grandchildren,  and  to  set  apart  certain  of  her  real  estate  to  be  sold 
for  the  payment  of  her  debts  and  if  any  surplus  remained  from  said 
sales  to  have  it  divided  among  her  children  and  grandchildren;  and 
for  this  purpose  she  clearly  charged  the  property  in  suit  with  the 
payment  of  her  debts,  and  directvd  hei^  executor,  with  the  advice  and 
consent  of  a  daughter  and  son  nttined,  to  sell  it.  Held,  that  the  ex- 
ecutor's power  to  sell  did  not  cease  upon  the  death  of  the  son,  but  a 
sale  by  him,  without  an  order  of  thp  probate  court,  and  the  applica- 
tion of  the  proceeds  thereof  to  the  payment  of  testator's  debts,  was 
authorized,  and  carried  a  good  title.  The  son's  death  did  not  de- 
prive the  executor  from  carrying  out  the  main  purpose  of  the  will. 

2.  :  :  :  active  power:  trustee.  The  power  con- 
ferred by  the  will  in  such  case  was  not  a  mere  naked  power,  but  was 
an  active  trust.  The  executor  had  to  administer  the  proceeds  of  the 
sale,  hence,  the  will  created  a  trust  coupled  and  charged  with  a  duty. 

3.    :  :  CONSENT  OF  CJERTAIN  PARTIES.    The  requirement  of 

the  consent  and  advice  of  testator's  daughter  and  son,  was  a  subordi- 
nate one,  and  the  primary  object,  which  was  to  provide  homes  for  tes- 
tator's children  and  to  pay  her  debts  out  of  the  residue,  should  not 
fail  because  this  subordinate  requirement  had  become  impossible  of 
fulfillment.  If  necessary  for  the  survival  of  the  power,  in  order  that 
the  main  purpose  of  the  will  may  not  be  defeated,  the  court  would 
hold  that  the  power  of  consent,  after  the  death  of  the  son,  survived 
to  the  daughter  alone. 
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Appeal  from  St.  Louis  County  Circuit  Court. — Eon,  Rudolph 
Hirzel,  Judge. 

Afftkmed. 

Thos,  B,  Crews  and  Wm.  8.  Shirk  for  appellants. 

(1)  The  death  of  Henry  C.  Lay  terminated  the  power 
granted  to  (Jeorge  J.  Davis  to  sell  and  convey  the  land.  The 
power  had  elapsed  at  the  time  of  the  attempted  conveyance. 

1  Sugden  on  Powers,  side  p.  147 ;  1  Sugden  on  Powers,  side 
p.  319 ;  18  Am.  and  Eng.  Ency.  Law,  p.  878 ;  1  Keman,  402. 
(2)  The  testatrix  did  not  devise  this  residue  to  Davis.  She 
created  a  power  in  Davis  to  "sell  or  dispose  of  the  same, 
with  the  advice  and  consent  of  Henry  C.  Lay  and  Henrietta 
R.  Dausman^  "upon  such  terms  and  for  such  prices  as  to  them 
shall  seem  best.''  "A  power  is  a  liberty  of  authority  reserved 
by,  or  limited  to,  a  party  to  dispose  of  real  or  personal  prop- 
erty for  his  own  benefit  or  the  benefit  of  others."  18  Am.  and 
Eng.  Ency.  Law,  p.  878;  1  Perry  on  Trusts,  sec.  248.  "A 
power  is  an  authority  conferred  upon  one  person  to  dispose 
of  an  estate  vested  in  another."     Anderson's  Law  Dictionary ; 

2  Crabbe  on  Real  Prop.,  678.  The  executor,  Davis,  did  not 
take  the  land  as  executor,  but  was  only  the  donee  of  a  power. 
Bolton  V.  Jacks,  6  Robt.  (K  Y.)  166;  Bouton  v.  Thomas,  46 
Hun,  6 ;  Den.  v.  Yotmg,  23  N.  J.  L.  478.  The  conditions 
attached  to  the  execution  of  the  power  must  be  complied  with 
strictly.  4  Kent  Com.,  sec.  330;  2  Washburn  on  Real  Prop., 
sec.  317.  All  the  parties  in  whom  the  power  is  vested  must 
concur  in  the  execution.  1  Sugden  on  Powers,  202 ;  1  Perry 
on  Trusts,  sec.  294.  Power  to  several  to  consent  ceases  with 
the  death  of  one.  1  Sugden  on  Powers,  sec.  147.  When  the 
instrument  creating  the  power  provides  that  it  is  to  be  executed 
with  the  consent  or  concurrence  of  some  party  other  than  the 
donee,  such  consent  is  essential  to  a  valid  exercise  of  the  power. 
Richardson  v.  Crooker,  7  Gray  (Mass.)  190;  1  Sugden  on 
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Powers,  sec.  147;  Hagmond  v.  Jjones,  33  Qratt  (Va.)  317; 
Hoyt  V.  Hoyt,  17  Hun,  192 ;  Hamilton  v.  N.  Y.,  etc.,  Co., 
20  Hun,  88 ;  Barber  v.  Cary,  11  N.  T.  397 ;  Powles  v.  Jordon, 
62  Md.  499 ;  Kissam  v.  Dierkes,  49  N.  T.  602 ;  1  Sugden  on 
Powers,  319;  Stall,  etc.  v.  Boon,  44  Mo.  260;  Littleton  v.  Ad- 
dington,  59  Mo.  278;  Burke  v.  Priest,  50  Mo.  App.  310; 
Hundley  v.  Harris,  103  Mo.  78 ;  Compton  v.  McMahan,  19 
Mo.  App.  498 ;  Emmons  v.  Gordon,  140  Ma  498 ;  Price  v. 
Courtney,  87  Mo.  389.  There  is  no  equity  in  defendant's 
claim  of  right  to  reimbursement  for  purchase  money.  Price 
V.  Estell,  87  Mo.  378 ;  Norton  v.  Highfeyman,  88  Mo.  621 ; 
Grady  v.  O'Reilly,  116  Mo.  346;  Cornwell  v.  Orton,  126  Ma 
355. 

Kidd  &  Davis  for  respondent. 

(1)  The  power  in  the  case  at  bar  contains  no  words  ex- 
pressly providing  for  nor  prohibiting  survivorship.  Conse- 
quently, the  question  at  issue  is,  does  a  power  of  the  nature  and 
class  created  by  the  will  of  Charlotte  Lay  fail  upon  the  death 
of  one  of  two  consenting  persons  on  accoimt  of  an  omission 
by  the  testatrix  to  provide  in  express  terms  against  her  inten- 
tion and  testamentary  scheme  being  defeated  by  the  happening 
of  a  remote  and  unexpected  contingency?  (a)  Cases  cited 
by  plaintiffs  arising  upon  powers  containing  prohibitory  words 
against  survivorship  are  not  in  point  Such,  among  others, 
are  Kissam  v.  Dierkes,  49  N.  T.  602 ;  Powles  v.  Jordan,  62 
Md.  499.  (b)  In  the  absence  of  an  express  provision,  the 
question  is  controlled  by  other  parts  of  the  instrument  creating 
the  power;  and  if  a  survival  best  accords  with  the  general 
intent  of  the  provisions  of  the  instrument,  then  it  will  survive 
by  implication.  Mansell  v.  Mansell,  Wilmot  36;  Green  v. 
Green,  2  Jones  &  L.  529;  Franklin  v.  Osgood,  14  Johns. 
526 ;  2  Johns  Ch.  19 ;  Leeds  v.  Wakefield,  10  Gray  514 ;  Peter 
V.  Beverly,  10  Peters  563 ;  Taylor  v.  Benham,  5  Howard  233. 
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(c)  The  donee's  authority  will  survive  the  death  of  the  con- 
senting person,  even  in  opposition  to  prohibitory  words,  when 
the  instrument  creating  the  power,  considered  as  a  whole, 
shows  that  a  sale  was  intended  to  be  imperative.  Green  v. 
Green,  supra ;  Mott  v.  Ackeiman,  92  N.  T.  539 ;  Phillips  v. 
Davies,  92  N.  Y.  199;  Leeds  v.  Wakefield,  10  Gray  514; 
Hewett  V.  Hewett,  2  Eden.  332.  (2)  Directions  in  trust 
powers  are  construed  as  directions,  not  as  conditions,  and  con- 
ditions rendered  impossible  by  death  or  accident  are  them- 
selves thereby  annulled  instead  of  the  power  being  extin- 
guished. Brown  v.  Higgs,  4  Ves.  708,  8  Ves.  561 ;  Goodinge 
V.  Goodinge,  3  Ves.  122 ;  Faulkner  v.  Davis,  18  Gratt.  561 ; 
Leeds  v.  Wakefield,  10  Gray  541 ;  Gibbs  v.  Marsh,  2  Met.  252 ; 
Greenough  v.  Willis,  10  Gush.  571 ;  Peter  v.  Beverly,  supra ; 
Taylor  v.  Benham,  supra;  Miller  v.  Meetch,  8  Pa.  St  424; 
2  Sugden  on  Powers,  sec.  3,  star  p.  158 ;  1  Chance  on  Powers, 
sees.  195,  257,  745,  vol.  2,  sec  3036 ;  18  Am.  and  Eng.  Ency. 
Law,  pp.  882,  961;  987 ;  2  Washburn  on  Real  Prop.,  star  page 
720;  1  Lewin  on  Trusts,  star  p.  611;  vol.  2,  star  p.  834; 
Pomeroy's  Eq.  Jur.,  sec.  835;  Perry  on  Trusts,  sees.  248, 
249;  2  Story  on  Esq.  Jur.,  sees.  1060-1061.  (3)  In  the 
language  of  a  high  tribunal  and  an  able  jurist,  "it  is  said  that 
naked  powers  not  coupled  with  an  interest  are  to  be  strictly 
construed ;  but  we  think  it  more  correct  to  say  that  they  should 
be  carried  into  effect  and  executed  according  to  the  true  intent 
of  the  party  conferring  them.'^  McKnight  v.  Wimer,  38  Mo. 
138.  (a)  Powers  coupled  with  an  interest  or  a  trust  are 
liberally  construed,  (b)  Powers  created  by  will  are  liberally 
construed,  the  rules  of  construction  applicable  to  powers  cre- 
ated by  deed  giving  way  to  the  rules  governing  the  construc- 
tion of  wills.  This  is  the  rule  in  this  State,  not  only  at  law, 
but  by  statute.  18  Am.  and  Eng.  Ency.  Law,  p.  938 ;  R.  S. 
1899,  sec.  4650.  (4)  The  arWrary  rules  which  once  ob- 
tained as  to  the  execution  of  powers  have  never  met  with  favor 
in  the  appellate  courts  of  this  State.     Owen  v.  Ellis,  64  Mo. 
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7Y ;  Campbell  v.  Johnson,  65  Mo.  439.  The  Supreme  Court 
has  repeatedly  announced  the  principles  and  doctrines  herein 
stated.  Norcum  v.  D'Oench,  lY  Mo.  98;  McKnight  v. 
Wimer,  supra ;  Hardy  v.  Clarkson,  8Y  Mo.  lYl ;  Dilworth  v. 
Rice,  48  Mo.  124;  Gaines  v.  Fender,  82  Mo.  605.  (5)  Under 
the  law  in  this  State,  appellants  were  not  entitled  to  recover 
without  offering  to  do  equity.  The  filing  of  the  answer  in 
itself  did  not  convert  the  proceedings  from  one  at  law  into  one 
in  equity.  The  equities  set  up  and  proven  are  suflScient  to  de- 
feat the  suit  in  ejectment  brought  by  appellants.  However, 
under  the  rule  in  this  State,  they  might  have  filed  a  reply 
which  would  have  converted  the  suit  into  an  equitable  pro- 
ceeding. This  they  failed  to  do,  and  the  judgment  of  the 
lower  court  should  be  aflSrmed  on  the  pleadings.  Valle's 
Heirs  v.  Fleming's  Heirs,  29  Mo.  152 ;  Huff  v.  Price,  50 
Mo.  228;  Schafer  v.  Causey,  8  Mo.  App.  142,  Y6  Mo.  365; 
EuBsell  V.  Whitely,  59  Mo.  196;  Bamum  v.  Bamum,  119 
Mo.  63 ;  Mobley  v.  Nave,  6Y  Mo.  546 ;  Carter  v.  Prior,  Y8 
Mo.  222;  Hannah  v.  Davis,  112  Mo.  609. 

MARSHALL,  J. — ^Ejectment  for  seventeen-sixtieths  of 
lot  10  of  subdivision  of  Walton  estate,  in  St  Louis  county, 
containing  about  ninety  acres.  The  petition  is  in  the  usual 
form.  The  answer  is  a  general  denial  and  equitable  defenses. 
The  circuit  court  entered  judgment  for  the  defendant,  and 
the  plaintiffs  appealed.  Charlotte  Lay  is  the  common  source 
of  title.  She  died  in  18Y9.  The  plaintiffs  are  her  grandchil- 
dren, being  the  children  of  her  daughter,  Charlotte  Wisker, 
who  died  in  18YY. 

Charlotte  Lay  left  surviving  her  a  son,  Henry  C.  Lay, 
who  died  about  a  month  after  his  mother,  a  daughter,  Henri- 
etta, wife  of  Henry  Dausman,  and  the  plaintiffs,  the  children 
of  her  deceased  daughter,  Charlotte  Wisker.  She  also  had  a 
stepson,  John  F.  Lay,  who  was  living  at  her  death. 

Mrs.  Lay  died  testate.     By  her  will  she  disposed  of  her 
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property  as  follows :  first,  she  released  the  debts  her  son  Henry 
C.  Lay  owed  her;  second,  she  gave  to  Henry  C.  Lay's  wife  and 
children  about  220  acres  of  land  in  Iron  county;  third,  she 
gave  her  daughter,  Henrietta  Dausman,  the  homestead,  in  St 
Louis ;  fourth,  she  gave  to  George  J.  Davis,  in  trust  for  the 
plaintiffs,  a  farm  of  about  1,000  acres  in  Pettis  county ;  fifth, 
she  released  the  debts  her  stepson,  John  F.  Lay,  and  his  wife 
owed  her;  and  then  she  made  the  following  testamentary  dis- 
position of  the  residue  of  her  property,  which  included  the 
property  in  controversy  here: 

"Sixtli.  All  the  rest,  residue  and  remainder  of  my  prop- 
erty and  estate  of  every  nature  and  kind  whatsoever,  after  the 
payment  of  my  just  debts,  and  which  property  I  charge  tliere- 
with,  I  hereby  authorize  and  direct  my  executor  hereinafter 
named  with  the  advice  and  consent  of  my  daughter  Henrietta 
E.  Dausman,  and  my  son  Henry  C.  Lay,  to  sell  and  to  convey 
to  the  purchaser  or  purchasers  thereof,  good  title,  upon  such 
terms  and  for  such  prices  as  to  them  shall  seem  best  and  from 
the  proceeds  thereof  to  pay  all  just  debts  and  liabilities  against 
me,  and  if  anything  shall  remain  one-third  part  of  such  re- 
mainder shall  be  paid  to  the  said  Henrietta  E.  Dausman, 
and  one-third  thereof  to  my  son  Henry  C.  Lay,  the  remaining 
one-third  thereof  shall  be  paid  to  the  trustees  aforesaid,  here- 
inbefore named,  of  my  grandchildren,  the  children  of  my 
daughter,  Charlotte  A.  Wisker,  to  be  used  by  said  trustee,  at 
his  discretion,  in  improving  the  land  hereinbefore  devised  in 
trust  to  him,  and  in  educating,  clothing  and  maintaining  said 
grandchildren  and  the  survivors  of  them ;  and  if  anything  shall 
remain  therefrom  the  same  is  to  be  divided  among  said  grand- 
children as  they  shall  respectively  become  of  age. 

"Seventh.  I  hereby  appoint  George  J.  Davis,  of  St 
Louis  Missouri,  the  executor  of  this  my  last  will  and  testa- 
ment." 

The  will  was  duly  probated  and  George  J.  Davis  qualified 
as  executor.     Mrs.  Lay  left  no  personal  assets  whatever.  Debts 
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nggregating  several  thousand  dollars  were  proved  and  alloTved 
agaiust  her  estate.  There  was  no  money  with  which  to  pay 
the  debts.  Thereupon  on  April  1,  1882,  George  J.  Davis, 
without  any  order  of  the  probate  court  to  sell,  but  with  the 
consent  of  Mrs.  Henrietta  Dausman  and  her  husband,  evi- 
denced by  their  signatures  to  the  deed,  and  purporting  to  act 
under  the  power  conferred  by  the  sixth  clause  of  the  will  above 
set  out,  sold  and  conveyed  the  property  in  controversy,  being 
a  part  of  the  residue  specified  in  the  sixth  clause  of  the  will, 
to  ^YiIliam  Rische,  the  grantor  of  the  defendant,  for  $5,967.66. 
The  executor  applied  those  proceeds,  under  the  direction  and 
with  tlie  approval  of  the  probate  court,  to  the  payment  of  the 
allou-ed  claims  against  the  estate,  and  to  the  payment  of  taxes 
on  the  Iron  county  land.  There  was  nothing  left  of  such 
proceeds  to  devote  to  improving  the  Pettis  county  land  devised 
to  him  in  trust  for  the  plaintiffs  or  to  the  education  and  main- 
tenant^e  of  the  plaintiffs.  But  the  plaintiffs  have  enjoyed  and 
now  own  the  Pettis  county  land  by  virtue  of  their  grand- 
mother's will. 

Henry  C.  Lay,  having  died  in  18Y9,  about  a  month  sub- 
sequent to  the  testatrix,  of  course  he  could  not  join  his  sister, 
Mrs.  Henrietta  Dausman,  in  advising  and  consenting  to  the 
Bale  of  the  land  in  controversy  by  Mrs.  Davia  in  1882. 


The  position  of  the  plaintiffs  is  that  the  sixth  clause  of  the 
will  simply  conferred  a  power  to  sell  and  apply  the  proceeds, 
upon  Mr.  Davis,  limited  by  the  advice  and  consent  of  Henry 
C*  Lay  and  Henrietta  Dausman,  and  that  upon  the  death  of 
HeiirT  C.  Lay,  this  power  ceased,  and  therefore  the  sale  by 
O^vrs  to  defendant's  grantor  is  void,  and  the  power  having 
ceased  the  residue  of  the  estate  of  Charlotte  Lay  descended 
to  her  heirs,  and  that  if  there  was  no  money  or  personalty  with 
winch  to  pay  the  debts  of  the  estate,  the  necessary  funds  could 
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only  be  raised  by  having  the  probate  court  order  a  sale  of  the 
real  property. 

In  England,  and  in  some  of  the  American  cases,  the  courts 
literally  and  strictly  construed  powers  to  sell  real  estate,  and 
it  was  generally  held  that  the  power  must  be  executed  exactly 
in  the  manner  and  by  the  exact  persons  upon  whom  it  was  con- 
ferred, and  that  the  slightest  failure  to  comply  with  the  letter 
of  the  power  vitiated  the  grant.  Thus,  if  the  power  to  sell 
was  given  to  three  persons  (e.  g.,  executors,  etc.),  nominatim, 
and  one  died,  the  power  ceased,  but  if  the  power  was  given  to 
three  of  a  class  (e.  g.,  executors),  and  one  died,  the  two  remain- 
ing could  act  because  they  filled  the  plural  number  constituting 
the  designated  class ;  but  if  two  of  the  class  died,  the  survivor 
could  not  act  and  the  power  ceased.  [1  Sugden  on  Powers, 
p.  204,  et  seq.;  4  Kent's  Com.  (14  Ed.),  *p.  383;  1  Perry  op 
Trusts,  (5  Ed.),  sec.  294;  Hamilton  v.  N.  T.  Stock  Exch. 
Bldg.  Co.,  20  Hun,  88;  Powles  v.  Jordan,  62  Md.  499;  Kis- 
sam  V.  Dierkes,  49  K  Y.  602.] 

Washburn  on  Real  Prop.  (5  Ed.),  vol.  2,  p.  Y16,  thus 
states  the  rule:  'Tji  the  case  of  executors,  moreover,  this  nice 
distinction  is  recognized  and  prevails,  that  if  the  devise  is  to 
them  to  sell  the  estate,  or  for  it  to  be  sold,  they  take  a  trust 
of  the  estate  with  a  power  to  sell.  Whereas,  if  the  devise  is 
that  the  executors  shall  sell,  it  is  a  naked  power,  and  must  be 
executed  by  all ;  while  in  the  other  case  it  is  not  a  naked  power, 
and  may  be  executed  by  such  of  the  executors  as  execute  the 
will.  If  a  power  is  given  by  will  to  a  trustee,  and  he  neglects  to 
exercise  it,  the  execution  of  it  devolves  upon  the  court;  but  if 
the  trustee  dies  before  the  time  prescribed  for  the  execution  of 
the  trust,  the  trust  fails,  and  the  testator  is  to  be  considered  as 
dying,  thus  far,  intestate.  If  the  authority  to  sell  be  given  as  a 
trust  to  the  same  person  named  as  executor,  his  resigning  his 
trust  as  executor  does  not  impair  his  power  to  sell.  And  if  the 
power  be  accompanied  by  a  personal  confidence  anjd  trust  in  the 
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donee  or  donees,  he  or  they  alone  can  execute  it;  nor  can  it  pass 
to  others ;  it  must  be  executed  by  the  persons  named,  unless 
an  authority  to  substitute  another  be  expressly  given." 

Two  reasons  are  ordinarily  given  for  such  construction, 
first,  that  the  power  of  sale  is,  per  se,  a  personal  trust  or  con- 
fidence reposed  in  the  donee  of  the  power  by  the  donor  thereof, 
which  can  not  be  said  of  any  substituted  donee,  or  if  the  power 
is  vested  in  more  thaii  one,  which  can  not  be  executed  by  a  less 
number ;  and  second,  as  was  so  ably  pointed  out  by  Scott^  J., 
in  Norcum  v.  Ringling,  lY  Mo.  1.  c.  116,  because  "the  law  of 
primogeniture  prevails  in  England,  and  has  always  been  fa- 
vored as  the  principal  means  of  sustaining  one  of  the  estates 
of  the  government  Hence,  powers  to  executors  to  sell,  as  the 
object  of  such  provisions  was  to  turn  the  inheritance  out  of  the 
course  of  descent  prescribed  by  law,  are  construed  strictly,  and 
the  courts  laid  hold  of  any  pretext  to  defeat  such  dispositions, 
in  order  that  the  heir  might  not  be  disinherited."  Then  that 
learned  judge  further  remarked :  "In  contemplating  the  refine- 
ments with  which  the  courts  of  England  indulged  themselves 
in  the  construction  of  such  powers,  we  are  struck  with  the  sub- 
tlety of  the  human  mind.  Some  of  these  refinements  would 
seem  justly  obnoxious  to  the  criticism  of  being  too  curious  and 
overstrained ;  such  as  consisted  rather  in  formal  arrangement 
of  words,  than  of  anything  substantial.  Under  our  system  of 
government,  the  motive  to  these  refinements  never  existed. 
Hence,  as  early  as  the  year  180Y,  an  enactment  was  made 
which  is  in  force  this  day  [being  sec.  45,  E.  S.  1899]  directing 
that  the  sale  and  conveyance  of  lands  and  tenements,  to  be 
sold  in  pursuance  of  a  wiU,  shall  be  made  by  the  executors,  or 
such  of  them  as  shall  undertake  the  execution  of  it,  or  by  the 
surviving  executor,  or  by  the  administrator  with  the  will  an- 
nexed, if  no  other  person  be  appointed  in  such  will  for  that 
purpose,  or  if  the  person  so  appointed  shall  refuse  to  perform 
the  trust,  or  die  before  he  shall  have  completed  it  [the  italics 
are  superadded  to  point  the  application  of  the  rule  to  the 
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case  at  bar].  The  comprehensiveness  of  this  provision  clearly 
manifests  the  indifference  with  which  the  General  Assembly 
r^rded  the  refinements  with  which  this  subject  had  been 
overlaid  by  the  English  courts." 

In  Littleton  v.  Addington,  59  Mo.  2Y5,  Wagner,  J., 
said  if  the  power  was  conferred  upon  the  executor  and  not 
upon  the  person  named  as  executor,  nominatim,  the  power 
was  not  a  personal  trust  but  belonged  to  the  office,  and  sur- 
vived the  death  or  resignation  of  the  person  named  as  exec- 
utor. Li  that  case  the  power  was  not  executed  during  the 
continuance  of  the  office  of  executor,  and,  hence,  the  convey- 
ance was  held  void.  The  distinction  pointed  out  by  Wash- 
bum,  in  the  excerpt  above  quoted,  was  not  called  to  the  at- 
tention of  the  court,  and,  hence,  was  not  noted,  that  there 
are  eases  where  the  grant  of  power  creates  a  trust,  independ- 
ent of  the  office  of  executor,  which  is  unaffected  by  the  ter- 
mination of  the  executorship. 

Li  addition  to  what  has  been  so  lucidly  shown  by  Scott, 
J.,  in  respect  to  the  abolition  by  our  statute  of  the  fine  dis- 
tinctions and  subtleties  of  the  English  cases,  the  statutes  of 
the  State  have  also  abrogated  the  like  distinctions  and  sub- 
tleties of  the  English  courts  in  regard  to  the  construction  of 
wills,  and  now  our  courts  are  required  to  have  "due  regard 
to  the  directions  of  the  will,  and  the  true  intent  and  mean- 
ing of  the  testator'*  (R.  S.  1899,  sec.  4650),  instead  of  ap- 
plying such  a  construction  as  to  require  a  testator  to  express 
his  purpose  in  recognized  legal  phraseology,  as  was  formerly 
the  case. 

In  the  case  at  bar,  the  intention  of  the  testatrix  is  per- 
fectly clear.  She  intended,  first,  to  carve  out  homes  for  her 
children  and  grandchildren,  and  second,  to  set  apart  certain 
of  her  real  property  (she  had  no  personalty)  for  sale  for 
the  payment  of  her  debts,  and  if  any  surplus  remained  to 
have  it  divided  among  her  children  and  grandchildren. 

The  sixth  clause  of  the  will,  above  set  out,  expressly 
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I''    ■■  ^     : 

>:.i  '        charged  such  property  with  the  payment  of  her  debts^  and 

p>-  directed  her  executor  to  sell  it  and  apply  the  proceeds  pri- 

|.v  marily  to  the  payment  of  her  debts. 

1^-  The  modern  rule  is  that:     "A  testator  may,  by  his  will, 

confer  upon  his  executor  the  power  to  sell  his  real  estate 
for  the  payment  of  debts  or  for  any  other  purpose  to  which 
^  the  testator  wishes  his  real  estate  to  be  applied.     Such  a  power 

iJ   .       '         may  either  be  given  by  the  will  in  express  terms  or  it  may 
i'  be  implied  from  the  duties  imposed  by  the  will  on  the  exec- 

utor; and  the  necessity  or  propriety  of  a  sale  may  be  commit- 
.  "  ted  to  the  judgment  of  the  executor,  or  the  power  may  be 

t  peremptory ;  but  the  object  of  the  power  must  be  specified  in 

I  or  clearly  ascertainable  from  the  will.     When  the  will  gives 

the  power  to  the  executor  to  sell  land  in  case  of  a  deficiency 
of  assets,  he  must  sell  tinder  the  power  and  not  under  the 
statute  authorizing  sales  by  leave  of  the  probate  court.''  [11 
Am.  and  Eng.  Ency.  Law  (2  Ed.),  p.  1040.] 

In  such  case  an  order  or  license  of  the  probate  court  is 
not  necessary,  for  the  power  to  sell  already  exists,  but  after 
sale,  the  proceeds  must  be  administered  under  the  order  and 
direction  of  the  probate  court.  [Ludlow  v.  Floumoy,  34 
Ark.  461;  Norris  v.  Harris,  15  Cal.  1.  c.  236;  Payne  v.  Payne, 
,  18  Cal.  291;  Matter  of  Delaney,  49  Cal.  76;  Matter  of 
Durham,  49  Cal.  490 ;  Tracy  v.  Murray,  49  Mich.  35 ;  North- 
rop V.  Marquam,  16  Oregon  173 ;  Kogers  v.  Jones,  13  Tex. 
Civ.  App.  453;  Matter  of  Davids,  5  Dem.  (N.  Y.)  14; 
Matter  of  Eosenfield,  5  Dem.  (N.  Y.)  251;  Going  v.  Emery, 
16  Pick.  107;  26  Am.  Dec.  645.] 

The  power  conferred  by  this  will  was  not  a  mere  naked 
power,  but  was  an  active  trust,  for  there  was  something  more 
for  the  executor  to  do  than  to  simply  sell — ^he  had  to  apply 
the  proceeds — hence,  the  will  created  a  trust  coupled  and 
charged  with  a  duty. 

The  will  required  the  consent  of  the  son  and  daughter 
of  the  testatrix  to  the  sale.     But  this  was  clearlv  a  subor- 
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dinate  requirement  arid  idea  to  the  principal  purpose  and  in- 
tention of  the  will  to  provide  homes  for  her  children,  and  to 
pay  her  debts  out  of  the  residue  of  her  property.  The  pri- 
mary object  and  intention  of  the  testatrix  should  not  be  al- 
lowed to  fail  because  her  secondary  and  subordinate  inten- 
tion had  become  impossible  of  fulfillment  on  account  of  the 
death  of  the  son,  whose  consent  to  the  sale  was  prescribed. 
To  hold  that  the  son's  death,  before  the  sale,  had  the  effect 
to  vitiate  and  annul  the  power,  would  not  only  pro  tanto  have 
the  effect  of  holding  that  the  testator  died  testate  but  be- 
came intestate  thereafter  by  the  subsequent  death  of  her  son, 
so  far  as  the  residue  of  her  estate  is  concerned,  but  would 
ako  defeat  the  dominant  scheme  and  controlling  policy  of 
the  whole  will.  Such  a  narrow  and  destructive  construction 
of  the  will  and  the  power  conferred  upon  the  executor,  would 
be  contrary  to  the  spirit  of  our  statute,  which  abolished  the 
•  fine  distinctions  and  subtleties  of  the  conmaon  law.  [Sec. 
45,  R.  S.  1899].  For,  if  power  given  to  more  than  one 
executor  survives  to  and  may  be  executed  by  those  who  re- 
main, after  the  death  of  the  donees,  as  this  statute  provides 
shall  be  the  case,  no  good  reason  can  be  given  why  the  power 
of  consent  given  by  this  will  to  the  son  and  daughter,  should 
not  survive  to  the  daughter,  after  the  death  of  the  son. 

In  this  case  the  provisions  of  the  will  were  faithfully 
observed  in  all  respects,  except  that  the  dead  son's  consent 
to  the  sale  was  not  and  could  not  be  had.  The  proceeds  of 
the  sale  were  administered  under  the  direction  of  the  pro- 
bate court  and  applied  to  the  payment  of  the  debts  of  the 
estate.  The  alternative  of  holding  that  the  secondary  or  the 
primary  intention,  design,  scheme,  plan  and  policy  of  the 
will  shall  prevail,  is  here  presented,  and  no  difficulty  is  per- 
ceived in  reaching  the  conclusion  that  the  primary  object  and 
the  dominant  purpose  and  intention  shall  prevail.  This  con- 
clusion is  in  harmony  with  the  principles  announced  by  this 
court  in  Lackland  v.  Walker,  151  Mo.  1.  c.  257,  where  it  was 
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said :  "Generally,  it  has  been  laid  down  that  in  such  cases  it 
is  the  primary  duty  of  the  court  to  ascertain  the  dominant  pur- 
pose of  the  donor,  and  to  so  administer  the  trust,  and,  if 
necessary,  to  so  modify  the  details  prscribed,  in  the  light 
of  emergencies  which  may  be  developed  from  time  to  time, 
as  to  preserve  and  effectuate  the  controlling  intent  (Barkley 
V.  Donnelly,  112  Mo.  561).*'  Or,  as  was  said  further:  "It 
seems  to  be  settled  law  that  in  a  proper  case,  a  court  of 
equity  can,  in  order  to  preserve  the  life  of  the  trust,  ampu- 
tate its  dead  member*'  (In  re  Petition  of  Philadelphia,  2 
Brewst.  462). 

The  judgment  of  the  circuit  court  is  right  and  should 
be  affirmed. 

All  concur,  except  Vallianty  J.,  absent. 


WISEm  et  al..  Appellants,  v.  SPRING  AVENUE 
EEALTT  COMPANY. 

Division  One,  March  12,  1902. 

The  judgment  in  thid  case  is  affirmed  on  the  authority  of  Wisker  ▼. 
Rische,  ante,  p.  622. 

Appeal  from  St  Louis  County  Circuit  Court. — Hon.  Btidolph 
Hirzel,  Judge. 

Affirmed. 

Thos.  B.  Crews  for  appellants. 

Kidd  &  Davis  and  Stewart,  Cunningham  &  Eliot  for  re- 
spondent. 

MARSHALL,  J. — Ejectment  for  seventeen-sixtieths  of 
lots  9,  11  and  12  of  subdivision  of  Walton  estate  in  United 
States  Survey  Number  2461. 
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This  case  is  identical  with  the  case  of  Wisker  v.  Kische, 
167  Mo.  622,  except  as  to  the  land  involved.  It  invojves  part  of 
the  residue  of  the  estate  of  Charlotte  Lay,  embraced  in  the 
sixth  paragraph  of  her  will.  What  is  said  in  Wisker  v.  Rische 
is  equally  applicable  to  this  case.  It  follows  that  the  judg- 
ment of  the  circuit  court  is  affirmed.  All  concur^  except 
VdUiant,  J.,  abeent 
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CITY  OF  HANNIBAL  ex  rel.  BASSEN,  Collector,  Appel- 
lant, v.  30WMAN  et  al.,  Executors  of  Will  of  DANIEL 
CONEY. 

Division  One,  lEarch  12»  1902. 

1.  Cities:    The  dty  of  Hannibal  is  not  a  political  subdivision  of  the 

State. 

2.  Appellate  Jurisdiction:  sxnr  fob  cmr  taxes.  The  appeal  in  a 
suit  by  a  city  for  back  city  taxes,  asking  for  $2,113,  and  ten  per  cent 
attorney's  fees  to  be  taxed  as  costs,  is  to  the  Court  of  Appeals. 

3.  :  — '■ :  coNSTBUcnoN  OF  BEVINX7E  LAWS.  The  Construc- 
tion of  the  statute  providing  "for  the  collection  of  taxes  levied  on 
personal  property  by  cities  organized  or  existing  under  a  special 
charter,"  does  not  so  involve  the  construction  "of  the  revenue  laws  <rf 
this  State,"  as  to  alone  give  the  Supreme  Ck>urt  jurisdiction  of  an  ap- 
peal in  a  suit  for  back  city  taxes. 

Appeal  from  Hannibal  Court  of  Common  Pleas. — Hon, 
David  n.  Ehy,  Judge. 

Tkawsferbed  TO  St.  Louis  Coxtbt  of  Apfeai^ 

Thos.  E.  Bacon  for  appellant 

F.  L.  Schofield  for  respondents. 
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BRACE,  p.  J. — ^This  is  an  action  to  recover  sums  of 
money  claimed  to  be  due  the  city  of  Hannibal  from  the  estate 
of  said  testator,  for  back  taxes  on  personal  property  for  the 
years  1893,  1894,  1895,  1896  and  1897.  The  aggregate 
amoimt  claimed,  including  interest  and  penalties,  is  two  thou- 
sand one  himdred  and  thirteen  dollars.  The  petition  prays  for 
judgment  for  treble  that  amount,  with  ten  per  cent  attorney's 
fee  to  be  taxed  as  costs,  but  it  is  conceded  that  there  is  no 
law  authorizing  a  judgment  trebling  the  amount  claimed.  So 
that  the  real  amount  in  dispute  exclusive  of  costs  is  said  sum 
of  $2,113.  [Wilson  v.  Russler,  162  Mo.  565;  Anchor  Mill- 
ing Co.  V.  Walsh,  97  Mo.  287;  State  ex  rel.  Lingenf elder  v. 
Lewis,  96  Mo.  148.]  No  Federal  or  constitutional  question  is 
raised  in  the  case.  No  State  officer  is  a  party  to  the  action. 
The  city  of  Hannibal  is  not  a  political  subdivision  of  the 
State.  The  title  to  real  estate  is  not  involved,  and  while  the 
construction  of  the  statute  providing  "for  the  collection  of 
taxes  levied  on  personal  property  by  cities  organized  or  ex- 
isting under  a  special  charter''  (Laws  1897,  p.  213)  is  involved, 
the  construction  of  "the  revenue  laws  of  this  State"  is  not 
involved  within  the  meaning  of  section  12,  article  6  of  the  Con- 
stitution. Hence,  this  case  is  within  the  jurisdiction  of  the 
St.  Louis  Court  of  Appeals,  to  which  court  it  ought  to  be 
transferred,  and  it  is  accordingly  so  ordered. 

All  concur,  except  Valliant,  J.y  absent 
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WALTEE,  Plaintiff  in  Error,  v.  SCOEIELD  ot  al.         \m     m 
Division  One,  Marcli  12,  1902. 

1.  Time  Within  which  Appeals  and  Errors  are  Taken:  date:  frtim 
WHICH  RECKONED.  A  writ  of  error  is  in  time  if  sued  out  within  ihv^e 
years  (one  year  new)  from  the  date  on  which  the  motion  for  a  new 
trial  was  denied  in  the  circuit  court.  The  true  date  of  the  iciidttion 
of  the  judgment  appealed  from,  or  to  correct  which  a  writ  of  citot  13 
sued  out,  is  the  date  upon  which  the  motion  for  a  new  trifil  iti  over- 
ruled,  and  that  is  the  date  on  which  final  judgment  is  rend-  ipd  iri 
the  trial  court.     (Overruling  Ham  v.  Public  Schools,  34  Mo,  181). 

2.  Attachment:  notice  by  publication:  failube  to  notify  tenant. 
In  an  attachment  suit  against  real  property,  the  court  fails  to  acquire 
jurisdiction  unless  there  is  actual  notice  to  the  tenant  in  possess  ion 
of  the  land  ten  days  ttefore  the  return  day  of  the  writ,  and  a  rficiUl 
in  the  return  that  such  notice  has  been  given,  in  all  cases  except 
where  the  owner  has  been  personally  served  with  process.  And  a 
judgment  founded  on  notice  by  publication  to  the  owner,  where  no 
notice  has  been  given  to  the  tenant,  as  the  statute  requires,  if;  void, 
and  the  sheriff's  sale  thereunder  conveys  no  title  either  to  him  or 
any  subsequent  grantees  through  him.  (Following  the  re tt -zoning  of 
and  distinguishing  Lackey  v.  Seibert,  23  Mo.  85,  and  overrulinj;  the 
oMer  on  this  point  in  DurossetVs  Admr.  v.  Hale,  38  Mo.  1.  c.  S4S.) 

Error  to   Cass   Circuit   Court. — Hon.  W.  W.  Wood,  Judge, 

Bevsbsed  and  eemanded  (vnth  directions). 

Chas.  E.  Winston  for  plaintiff  in  error. 

(1)  The  undisputed  evidence  shows  that  at  the  sheriff's 
sale  all  the  property  was  knocked  down  by  the  sheriff  to  Alice 
A.  Fish;  and  that  Strother  was  not  a  purchaser  of  any  of 
the  property  at  that  sale,  and  that  the  sheriff  made  no  deed 
to  Alice  A.  Fish.     The  deed  of  conveyance  from  the  sheriff 
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to  Strotlier,  ptirportiiig  to  convey  the  interest  and  title  of 
Jacob  Walter,  is  without  authority  of  law  and  is  void.  No 
title  has  been  conveyed  by  or  under.the  sale.  R  S.  1889,  sec. 
4954;  H.  S.  1899,  sec  3210;  Stram  v.  Murphy,  49  Mo.  337; 
loiiis  Y.  Koenig,  55  Mo.  451;  Davis  v.  Green,  102  Mo.  170; 
Lewis  V.  Chapman,  59  Mo.  371.  The  authority  of  the  sheriff 
to  make  a  deed  is  derived  from  the  statute.  Ware  v.  John- 
son, 55  Mo.  500.  Inasmuch  as  that  authority  is  against  com- 
mon rjght,  the  statute  must  be  strictly  construed  and  strictly 
f  ollo^vt^i  Ryan  v.  Carr,  46  Mo.  483.  (2)  Inasmuch  as  the 
sheriff  who  executed  Scofield's  writ  of  attachment  against  Ja- 
CLfL  Walter  did  not  give  notice  to  the  actual  tenants  of  the 
lands  and  tenements  sought  to  be  attached,  at  least  ten  days 
liefore  the  return  day  of  the  writ,  and  state  the  fact  of  such 
notice  and  the  names  of  such  tenants  in  his  return;  and  inas- 
much as  defendant  Jacob  Walter  was  not  notified  personally 
nor  smnmoned  and  did  not  appear  in  that  action,  the  circuit 
courf  had  no  power  to  render  judgment  against  Jacob  Walter 
and  award  execution  thereon  against  said  lands  and  tenements. 
Tho  judgment  should  be  set  aside,  and  all  deeds  and  sales 
made  under  or  in  pursuance  of  such  judgment  or  execution 
should  be  declared  null  and  void.  R.  S.  1889,  sec.  388;  Lackey 
T,  Seihert,  23  Mo.  94;  Galpin  v.  Page,  18  Wall.  (U.  S.)  350. 
(3)  Tho  position  of  Scofield  was  one  of  the  highest  trust  and 
of  si^etnal  confidence  in  his  relation  to  Jacob  Walter,  his  cli- 
ent, at  the  times  of  the  judgment  and  sale  in  the  attachment 
euit,  and  so  long  as  that  relationship  continued  Scofield  could 
obtain  no  rights  by  judgment,  sale  or  execution  deed  as  against 
Jaonl>  Walter  or  his  property  without  Jacob  Walter's  con- 
sent, Eoff  V.  Irvine,  108  Mo.  378;  Perry  on  Trusts,  p.  246, 
see*  203.  The  burden  is  upon  Scofield  and  the  other  defend- 
ants claiming  through  him  to  vindicate  from  all  suspicion  the 
trnn^ac'tions  by  which  they  claim  to  have  acquired  Jacob 
Walter's  property  without  his  consent.  Perry  on  Trusts,  pp. 
24G*247,  sec.  202.     And  if  they  can  not  produce  evidence 
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which  puts  the  transaction  clearly  beyond  all  donbt  or  question, 
the  judgment,  sale  and  deeds  must  be  set  aside.  Perry  on 
Trusts,  p.  248,  sec  202.  The  secret  suit  by  attachment  and 
the  treachery  of  Scofield  would  have  been  fraudulent  even 
if  no  attempt  were  made  thereby  to  rob,  under  the  forms  of 
law,  without  actual  notice  to  Jacob  Walter  his  client.  In 
such  a  proceeding  Scofield  "was  and  is  bound  to  pursue  the 
hair  line  of  legal  and  formal  strictness,  from  which,  if  he  de- 
viate in  never  so  small  degree,  he  is  doomed  to  fall."  Byers 
V.  Surget,  60  U.  S.  (19  How.)  312;  Baker  v.  Humphrey,  101 
TJ.  S.  494;  Henry  v.  Eamon,  25  Pa.  St.  354.  Courts  of  equity 
have  inherent  power  to  set  aside  judgments  obtained  by 
fraud,  and  that  power  is  not  taken  away  by  the  statute  pro- 
viding for  a  review  of  a  judgment  obtained  on  constructive 
notice.  Byers  v.  Surget,  supra;  Irvine  v.  Leyh,  102  Mo. 
200;  McClanahan  v.  West,  100  Mo.  309;  Payne  v.  O'Shea, 
84  Mo.  129;  Sweet  v.  Maupin,  6^  Mo.  65.  The  conduct  of 
Scofield  in  secretly  instituting  the  attachment  suit  and  failing 
to  inform  either  L.  S.  Walter  or  Jacob  Walter  of  the  insti- 
tution thereof  or  of  his  purpose,  and  his  continuance  of  the 
relationship  of  attorney  and  client  between  them  without  an 
intimation  of  a  change  or  intended  change  on  his  part  and 
without  any  notice  to  Jacob  Walter  of  his  claim;  the  false 
fitatements  made  to  the  court  in  order  to  be  permitted  to  take 
a  default  without  actual  notice  to  Jacob  Walter,  his  client; 
the  strange  combination  of  Scofield,  Davenport  and  Mrs.  Fish 
in  the  pretended  assignment  of  the  judgment  and  sale  of  the 
land;  the  practically  admitted  combination  between  Scofield 
and  Strother  and  Davenport  at  the  sheriff^s  sale;  the  gross  in- 
adequacy of  the  price  for  which  the  land  is  pretended  to  have 
been  sold  at  the  sale;  the  bidding  by  Givan  in  Mrs.  Fish's 
name  under  the  instructions  of  Scofield,  and  the  pretended 
bidding  by  Strother  there  after  he  had  forbidden  the  sale  pub- 
licly; and  the  secret  purchase  of  the  land  including  the  Mc- 
Mannus  lots  by  Strother,  attorney  for  McMannus,  to  forbid 
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and  prevent  the  sale  in  tlie  proceedings;  the  sheriff's  deed  to 
Strodier  instead  of  to  Givan  or  Mrs.  Fish  for  all  the  land  in- 
cluding the  McMannns  lots,  and  including  the  lot  L.  S.  Walter 
had  authorized  Scofield  to  sell  to  the  widow;  all  of  these  un- 
disputed facts  are  proof,  and  any  one  of  them  is  sufficient, 
showing  fraud  in  the  procurement  of  the  judgment  and  in  the 
sale.  These  were  enough  to  entitle  Jacob  Walter  to  relief, 
even  if  the  other  facts  and  circimistances  in  evidence  did  not 
demonstrate  the  existence  of  fraud  in  all  its  hideous  reality. 
Davis  V.  McCann,  143  Mo.  172;  Merritt  v.  Poulter,  96  Mo. 
237;  Goode  v.  Crow,  51  Mo.  212;  Byers  v.  Surget,  supra; 
Griffith  V.  Judge,  49  Mo.  636;  Wagner  v.  Phillips,  51  Mp. 
117;  Eogers  v.  Lee,  9  Fed.  721;  Lane  v.  Black,  21  W.  Va. 
617;  Eogers  v.  Marshall,  3  McCrary  (U.  S.)  76;  Woods  v. 
Downs,  18  Ves.  120;  Briant  v.  Jackson,  99  Mo.  585;  Curd  v. 
Lackland,  49  Mo.  451;  Sanderson  v.  Glass,  2  Ark.  296; 
Henry  v.  Eamon,  25  Pa.  St.  354;  Zeigler  v.  Hughes,  55  BL 
288;  Harper  v.  Perry,  28  Iowa  57;  Wheeler  v.  WiUard,  44 
Vt.  640;  Case  v.  Carroll,  35  K  T.  385;  Mason  v.  Ring,  8 
Abb.  (K  Y.  App.)  210.  (4)  Givan  and  Strother  both  stand 
in  the  position  of  attorneys  in  the  proceedings,  and,  therefore, 
can  not  pretend  to  be  innocent  or  bona  fide  purchasers  for 
value  without  notice.  Gott  v.  Powell,  41  Mo.  416;  Galpin  v. 
Page,  18  Wall.  (U.  S.)  350;  Harness  v.  Cravens,  126  Mo. 
233;  Taaffe  v.  Kelley,  110  Mo.  127;  Muldrow  v.  Eobison, 
58  Mo.  331;  Jennings  v.  Todd,  118  Mo.  296;  Stephenson  v. 
Smith,  7  Mo.  610;  Martin  v.  Jones,  72  Mo.  23;  Freeman  v. 
Moffitt,  119  Mo.  280;  Henry  v.  Sneed,  99  Mo.  407;. Meier 
V.  Blume,  80  Mo.  179;  Conn.  M.  L.  L  Co.  v  Smith,  117  Mo. 
261;  Barrett  v.  Davis,  104  Mo.  549;' Davis  v.  Briscoe,  81 
Mo.  27;. Casey  v.  Steinmeyer,  7  Mo.  App.  556;  Eidgeway  v. 
Holliday,  59  Mo.  444.  (5)  But  Strother  stands  also  in  the 
position  of  having  forbidden  the  sale  and  thereby  cast  a  cloud 
on  the  proceedings  and  depressed  bidding  publicly,  and  then 
secretly  buying  the  title  of  the  pretended  purchaser.  Whether 
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this  was  by  fraud  or  mistake,  he  can  not  hold  title  thus  ac- 
quired, Griffith  V.  Judge,  49  Mo.  540;  Neal  v.  Stone,  2a 
Mo.  294;  Abbey  v.  Stewart,  25  Pa.  St.  416;  Wooton  v.  Hin- 
kle,  20  Mo.  293;  Stewart  v.  Nelson,  25  Mo.  312.  (6) 
Strother  has  no  deed  except  the  sheriflPs  deed,  which  at  most 
can  be  under  the  circiunstances  no  more  than  a  quitclaim  deed 
in  effect,  if  it  is  valid  at  all,  while  Colbum  and  Scott  are 
grantees  in  quitclaim  deeds.  Colburn  has  not  even  paid  the 
consideration,  but  gave  his  note  to  be  paid  only  when  the  title 
was  clear.  They  all  knew  Walter's  tenant  was  and  had  long^ 
been  in  actual  possession.  Neither  of  them  was  an  innocent 
or  bona  fide  purchaser  for  value  without  notice;  but  they  pur- 
chased, if  at  all,  with  notice  of  and  subject  to  all  equities. 
Scott  was  bound  by  whatever  was  notice  to  Strother,  his  agent 
and  partner.  Eidgeway  v.  Holliday,  59  Mo.  44;  Man  v.  Best, 
62  Mo.  491;  Stoffell  v.  Schroeder,  62  Mo.  147;  Merrett  v. 
Poulter,  96  Mo.  237;  Halsa  v.  Halsa,  8  Mo.  303;  Amholt 
V.  HartVig,  73  Mo.  485;  Corrigan  v.  Schmidt,  126  Mo.  304^ 
Digby  V.  Jones,  67  Mo.  104;  Stivers  v.  Home,  62  Mo.  473; 
Austin  V.  Loring,  63  Mo.  19;  Eoff  v.  Irvine,  108  Mo.  378; 
Greenlee  v.  Marquis,  49  Mo.  App.  290;  Paul  v.  Fulton,  25 
Mo.  156;  Cassady  v.  Wallace,  102  Mo.  575;  Wetmore  v. 
Woods,  62  Mo.  App.  265;  Campbell  v.  Laclede  Gas  Light  Co., 
84  Mo.  352. 

Given  £  Olenn  and  Jcrnies  T.  Burney  for  defendants  in 
error. 

(1)  The  notice  of  publication  in  the  attachment  suit 
of  Scofield  V.  Walter,  conformed  to  the  requirements  of  the 
statute,  and  was  sufficient  E.  S.  1889,  sec.  581 ;  Haywood  v. 
Eussell,  44  Mo.  252;  Young  v.  Downey,  150  Mo.  317;  State 
ex  rel.  v.  Tucker,  32  Mo.  App.  620;  Bumes  v.  Bumes,  61 
Mo.  App.  612;  17  Am.  and  Eng.  Ency.  Pldg.  and  Prac,  p. 
978.  (2)  Although  the  return  of  the  sheriff  in  the  attach- 
ment suit  of  Scofield  v.  Walter  does  not  show  that  notice  was 
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served  on  the  tenant  in  possession  of  the  farm,  yet  this  fact 
will  not  vitiate  the  proceedings  in  that  action  nor  affect  the 
sale  under  the  judgment  therein.  Durossett's  Admr.  v.  Hale, 
38  Mo.  346;  Huxley  v.  Harold,  62  Mo.  516;  Stanton  v.  Bos- 
chert,  104  Mo.  393;  Bryant  v.  Duffy,  128  Mo.  18.  (3)  The 
transfer  of  the  bid  on  the  land  from  Mrs.  Fish  to  Strother, 
before  the  deed  was  made  by  -the  sheriff  imder  the  execution 
sale,  did  not  invalidate  the  sale.  No  title  ever  passed  to  Mrs. 
Fish,  because  title  does  not  pass  in  such  case  until  the  money 
is  paid  and  the  sheriff^s  deed  is  delivered.  Strain  v.  Murphy, 
49  Mo.  337;  Leach  v.  Koenig,  55  Mo.  451;  Blodgett  v.  Perry, 
97  Mo.  263;  Cravens  v.  Gordon,  53  Mo.  287;  Massey  v. 
Young,  73  Mo.  260;  Carter  v.  Spencer,  7  Ired.  (N.  C.)  14. 
(4)  Even  if  Walter  originally  had  a  good  defense  against 
the  claim  of  Scofield  for  attorney's  fees,  it  is  too  late  to  assert 
that  defense  in  this  case.  There  was  no  fraud  practiced  by 
Scofield  in  obtaining  the  judgment  "Whatever  may  be  the 
rule  elsewhere,  it  is  well  settled  in  this  State  that  in  order  to 
set  aside  a  judgment  for  fraud  in  a  direct  proceeding  for  that 
purpose,  it  must  be  made  to  appear  that  fraud  was  practiced 
in  the  very  act  of  obtaining  the  judgment."  Lewis  v.  Hen- 
ry's Admr.,*  54  Mo.  200;  Shelbina  Hotel  Ass'n  v.  Parker,  58 
Mo.  327;  Obermeyer  v.  Einstein,  62  Mo.  341;  Payne  v. 
O'Shea,  84  Mo.  129;  Murphy  v.  De  France,  101  Mo.  151; 
s.  c,  105  Mo.  53;  Oxley  Stave  Co.  v.  Butler  Co.,  121  Mo. 
614;  Nichols  v.  Stevens,  123  Mo.  96;  Moody  v.  Peyton,  135 
Mo.  482;  Hamilton  v.  McLean,  139  Mo.  678;  Bates  v.  Ham- 
ilton, 144  Mo.  1;  Fears  v.  Eiley,  148  Mo.  49.  Whatever  de- 
fense Walter  had  to  the  claim  of  Scofield  should  have  been 
presented  at  the  trial.  He  was  not  prevented  from  making 
such  defense  by  Scofield,  in  any  sense  of  the  term,  except  that 
Scofield  did  not  tell  him  that  the  action  had  been  brought  and 
was  pending.  But  the  law  does  not  make  it  the  duty  of  the 
plaintiff  to  personally  inform  defendant  of  the  bringing  of  a 
suit.     (5)     The  weight  of  the  evidence  shows  that  there  was 
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no  fraud  practiced  on  Walter  or  his  son,  nor  was  any  undue 
advantage  taken  of  them,  in  the  action  brought  by  Scofield  to 
compel  payment  of  his  fees  for  services  rendered  by  him  as 
their  attorney,  (a)  Fraud  will  not  be  presumed  except  upon 
dear  and  satisfactory  proofs.  Bernecker  v.  Miller,  44  Mo. 
102;  Garesche  v.  MacDonald,  103  Mo.  1;  Eobinson  v.  Dry- 
den,  118  Mo.  534.  (b)  Fraud  will  not  be  inferred  where  the 
transaction  consists  as  well  with  fair  dealing  as  with  a  fraud- 
ulent purpose.  Henderson  v.  Henderson,  55  Mo.  534;  Ames 
V.  Gilmore,  59  Mo.  537;  Page  v.  Dixon,  59  Mo.  43;  Webb  v. 
Darby,  94  Mo.  621;  Chapman  v.  McHwrath,  77  Mo.  38.  (c) 
The  burden  of  showing  fraud  rests  upon  the  party  attacking 
the  judgment  and  sale  thereunder,  and  must  be  clear  and  con- 
vincing. Forrester  v.  Scoville,  51  Mo.  268;  Jackson  v.  Wood, 
88  Mo.  77;  Forrester  v.  Moore,  77  Mo.  651;  Keiser  v.  Gam- 
mon, 95  Mo.  217;  Ins.  Co.  v.  Smith,  117  Mo.  261.  (d)  This 
court  will,  in  an  equity  case,  where  the  witnesses  testify  orally 
and  the  evidence  is  contradictory,  as  here,  defer  somewhat  to 
the  finding  of  the  trial  .court.  Chouteau  v.  Allen,  70  Mo. 
336;  Erskine  v.  Loewenstein,  82  Mo.  309;  Bushong  v.  Tay- 
lor, 82  Mo.  666;  Springer  v.  Kleinsorge,  83  Mo.  159;  Berry 
V.  Hartzell,  91  Mo.  138;  Mathias  v.  O'Neill,  94  Mo.  520;  ^ 
McElroy  v.  Maxwell,  101  Mo.  308;  Milling  Co.  v.  Bumes, 
144  Mo.  96;  Taliaferro  v.  Evans,  160  Mo.  380.  (6)  There 
is  no  evidence  worthy  of  .consideration  connecting  Strother, 
Scott,  Colbum,  Mrs.  Fish  or  Davenport  with  any  supposed 
fraud  or  undue  advantage  in  obtaining  the  judgment  com- 
plained of  or  in  selling  the  land  thereunder.  Thy  had  neither 
actual  nor  constructive  notice  of  any  supposed  fraud.  (7) 
Every  reasonable  presimaption  should  be  indulged  to  uphold  a 
judicial  sale  and  the  rights  of  a  purchaser  thereunder.  Strouse 
V.  Drennon,  41  Mo.  289;  Cabell  v.  Grubbs,  48  Mo.  353;  Curd 
V.  Lackland,  49  Mo.  451;  Jones  v.  Manly,  58  Mo.  559;  Mitch- 
ell V.  Xodaway  Co.,  80  Mo.  257;  Evans  v.  Robberson,  92  Mo. 
192;  Lovitt  v.  Eussell,  138  Mo.  474.  (8)  Even  though  Scofield 
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had  been  guilty  of  fraudulent  conduct  in  procuring  his  judg- 
ment against  Walter,  yet  the  other  defendants  in  error,  being 
bona  fide  purchasers  without  notice  at  the  sale,  under  a  judg- 
ment regular  on  its  face,  will  be  protected  in  their  title  to  the 
land  in  controversy.  2  Freeman  on  Judgments  (4  Ed.),  sec 
509;  Reese  v.  Kennedy,  43  Cal.  649;  Stokes  v.  Geddes,  46  Cal. 
17;  Mackler  v.  AUenberg,  100  Mo.  337;  lindell  Real  Estate 
Co.  V.  Lindell,  142  Mo.  61;  Harness  v.  Cravens,  126  Mo.  233. 
(9)  Although  the  deed  of  Colbum  was  a  quitclaim,  yet  he 
purchased  from  the  record  owner  without  knowledge  of  the 
equities  of  third  parties  (if  any  existed)  and  thereby  obtained 
a  good  title.  Elliott  v.  Buffington,  149  Mo.  663;  s.  c,  51  S. 
W.  408.  (10)  The  record  should  show  affirmatively  that 
the  writ  of  error  was  sued  out  within  three  years  from  the  final 
judgment  and  decision,  and  was  returned  within  the  time  re- 
quired by  law  and  that  defendants  in  error  were  served  with 
notice  of  the  same.  These  facts  not  appearing  in  this  record, 
the  writ  should  be  dismissed.  Ham  v.  St.  Louis  Public 
Schools,  34  Mo.  181;  Allen  v.  Allen,  64  Mo.  App.  417;  Ex 
parte  Craig,  130  Mo.  590. 

MARSHALL,  J. — This  is  a  bill  in  equity  to  set  aside  a 
judgment,  upon  an  attachment,  of  the  Cass  Circuit  Court,  in 
favor  of  Scofield  and  against  the  plaintiff,  rendered  on  Sep- 
tember 14,  1894,  and  also  to  set  aside  the  Sheriff's  deed  under 
said  judgment,  dated  January  22, 1895,  to  George  B.  Strother, 
and  also  a  quitclaim  deed  from  Strother  to  John  Scott,  for  a 
part  of  the  land,  dated  January  24,  1895,  and  also  a  deed  from 
Strother  and  Scott  to  D.  M.  Colbum,  for  the  entire  tract, 
dated  January  25,  1895.  The  circuit  court  entered  judg- 
ment for  the  defendants,  and  the  plaintiff  appealed  to  this 
court,  where,  on  April  17,  1899,  the  plaintiff-appellant,  dis- 
missed his  appeal,  and  on  the  same  day  he  sued  out  this  writ 
of  error. 
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The  defendants  move  to  dismiss  the  writ  of  error  on  the 
groxmd  that  it  was  not  sued  out  within  three  years  after  the 
rendition  of  the  judgment  in  the' circuit  court  as  required  by 
section  2275,  Revised  Statutes  1889,  the  statute  in  force  when 
this  writ  was  sued  out.  The  judgment  of  the  circuit  court 
was  rendered  on  February  4,  1896.  The  plaintiff,  within 
proper  time,  filed  a  motion  for  a  new  trial,  which  was  con- 
tinued from  time  to  time  and  finally  overruled  on  May  5, 
1896.  As  stated,  this  writ  of  error  was  sued  out  on  April  17, 
1899.  This  was  within  three  years  from  the  date  on  which 
the  motion  for  new  trial  was  overruled,  but  was  more  than 
three  years  after  the  date  on  which  the  judgment  was  ren- 
dered. The  point  presented  for  adjudication,  therefore,  is, 
which  date  is  the  date  of  the  rendition  of  the  judgment  ? 

The  defendants  rely  upon  the  case  of  Ham  v.  Public 
Schools,  34  Mo.  1.  c.  182,  where  Bates^  J.,  said.  ^We 
think  that  the  time  within  which  the  writ  of  error  may  be 
brought  shotdd  date  from  the  day  of  the  rendering  of  the 
judgment,  without  regard  to  the  motion  for  a  new  trial.^' 
Bay^  J.,  concurred,  in  this  view,  and  D«yden,  J.,  dissented. 
The  St  Louis  Court  of  Appeals  followed  this  ruling  in  Bank 
V.  Reilly,  8  Mo.  App.  544. 

But  this  view  did  not  long  remain  the  law  of  this  State, 
for  in  Riddebbarger  v.  McDaniel,  38  Mo.  189,  the  court, 
speaking  through  Wagner,  J.,  held  that  if  a  motion  for  a  new 
trial  was  filed,  the  whole  matter  remained  in  the  breast  of  the 
court  so  long  as  the  motion  for  new  trial  was  pending,  and 
carried  the  whole  case  over  from  term  to  term  until  the 
motion  for  new  trial  was  acted  upon,  and  that  "until  that 
result  is  reached,  it  can  not  be  said  that  the  cause  is  finally 
determined.''  In  Thomas  v.  Thomas,  64  Mo.  354,  a  writ  of 
error  was  dismissed  on  the  ground  that  it  was  prematurely  sued 
out,  in  that  it  did  not  appear  that  the  motion  for  new  trial 
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had  ken  disposed  of,  and  Hough^  J.,  said:  "Until  the 
motion  to  set  aside  the  decree  was  overruled  by  the  court  there 
was  no  judgment  from  which  an  appeal  could  be  taken,  or 
which  could  be  reviewed  on  writ  of  error."  The  rule  laid 
down  in  Riddelsbarger  v.  McDaniel,  supra,  was  quoted  and 
followed  in  Givens  v.  Van  Studdiford,  86  Mo.  1.  c.  154.  In 
State  ex  rel.  v.  Philips,  96  Mo.  570,  this  court,  speaking 
through  Brace,  J.,  applied  the  same  rule  to  a  motion  for  a 
rehearing  in  the.  Kansas  City  Court  of  Appeals,  and  held  that 
the  opinion'  did  not  become  the  decision  of  the  court  upon 
which  a  judgment  could  be  entered  until  that  motion  was  dis- 
posed of,  and  this  was  true  whether  the  motion  was  disposed 
of  at  the  same  or  at  a  subsequent  term.  The  rule  was  stated 
and  those  cases  cited  and  followed  in  State  ex  rel.  v.  Smith, 
104  Mo.  1.  c.  423,  and  by  analogy  the  principle  was  applied  to 
appeals  and  writs  of  error  in  divorce  cases,  under  section  4510, 
Revised  Statutes  1889. 

The  principle  that  until  the  motion  for  new  trial  is  dis- 
posed of,  the  whole  matter  remains  in  the  breast  of  the  court, 
and*  hence,  there  is  no  final  judgment,  was  recognized  and 
enforced  by  Sherwood,  J.,  in  McGurry  v.  Wall,  122  Mo. 
I  c.  B19.  The  most  striking  illustration  of  the  rule  is  found 
in  St.  Francis  Mill  Co.  v.  Sugg,  142  Mo.  364,  where  the  motion 
for  new  trial  was  not  disposed  of  for  fourteen  years  after  it 
was  filed  J  and  this  court,  per  Barclay,  J.,  held  that  it  kept 
the  wliole  matter  in  the  breast  of  the  court  during  all  that 
tinie,  and  until  it  was  disposed  of  there  was  no  final  determi- 
nation of  the  6ause. 

In  Scott  V.  Scott,  44  Mo.  App.  1.  c.  603,  Ham  v.  Pubhc 
SchoolB,  34  Mo.  181,  was  relied  on,  and  the  Kansas  City  Court 
of  Appeals  refused  to  follow  it,  holding  properly  that  it  was  in 
conflict  with  the  later  case  of  Thomas  v.  Thomas,  64  Mo.  353. 
That  court  per  Ellison,  J.,  aptly  and  forcibly  said:  "Techni- 
cally and  properly,  the  judgment  of  the  court  after  its  deci- 
sioDj  or  after  verdict,  should  not  be  rendered  until  after  the 
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expiration  of  four  days,  in  which  a  motion  for  new  trial  may 
be  filed,  if  the  tenn  so  long  continues.  [Tidd's  Practice,  903- 
905;  Lane  v.  Ejngsberry,  11  Mo.  402;  St  Louis  D.  &  L 
Ass'n  V.  Augustin,  2  Mo.  App.  132.]  And  if  such  motion  for 
new  trial  be  filed  the  judgment  is,  of  course,  suspended  imtil 
it  is  overruled.  In  such  case  and  for  such  purpose,  the  final 
judgment  spoken  of  in  this  statute  would  not  be  considered  as 
rendered  until  the  motion  for  new  trial  was  denied.  This 
view  must  be  correct  from  the  fact  that  were  it  otherwise,  and 
the  trial  judge  should  take  a  motion  for  new  trial  under  advise- 
ment (as  is  frequently  done)  for  more  than  sixty  days  [sec 
4510,  E.  S.  1889,  relating  to  appeals  or  writ  of  error  in  di- 
vorce cases  was  under  consideration]  he  might  wholly  deprive 
the  losing  party  of  a  hearing  in  an  appellate  court." 

In  addition  to  these  cases  and  these  considerations  there 
b  another  most  important  reason  for  holding  that  the  date  of 
■  the  overruling  of  the  motion  for  new  trial  must  be  taken-as 
the  date  of  the  rendition  of  the  judgment.  Section  2248,  Re- 
vised Statutes  1889,  provides:  ^TTo  such  appeal  shall  be  al- 
lowed unless:  First,  it  be  made  during  the  term  at  which  the 
judgment  or  decision  appealed  from  was  rendered,"  etc  It 
is  the  settled  law  in  this  State  that,  except  as  to  errors  appar- 
ent on  the  face  of  the  record  proper,  this  court  will  not  re- 
view errors  of  the  trial  court  unless  the  error  is  called  to  the 
attention  of  the  trial  court  by  a  motion  for  a  new  trial  and  the 
trial  court  thus  given  an  opportunity  to  correct  its  error. 
[Pogue  V.  State,  13  Mo.  444;  Howell  v.  Pitman,  5  Mo.  246; 
Warner  v.  Morin,  13  Mo.  455;  St.  Louis  v.  Brooks,  107  Mo. 
380;  Bevin  v.  Powell,  83  Mo.  365;  State  ex  reL  v.  Hitchcock, 
86  Mo.  231;  Baker  v.  Railroad,  107  Mo.  230;  State  ex  rel.  v. 
Burckhartt,  83  Mo.  430;  Donaldson  v.  Thompson,  120  Mo. 
152.]  This  being  true,  if  the  appeal  must  be  taken  before  the 
Hjotion  for  new  trial  is  overruled,  the  appeal  would  be  unavail- 
ing, for  this  court  would  not  review  the  action  of  the  trial 
<5ourt,  that  court  not  having  had  a  chance  to  correct  its  own 
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errors.  Per  contra,  if  the  appeal  to  be  availing  can  not  be 
taken  until  phe  motion  for  new  trial  is  disposed  of,  and  if  the 
motion  for  new  trial  is  not  disposed  of  until  a  term  subsequent 
to  that  at  which  the  verdict  or  decision  was  rendered,  and  if 
the  date  of  the  rendition  of  the  decision  or  verdict  and  not  the 
date  the  motion  for  new  trial  is  overruled,  is  the  date  of  the 
rendition  of  the  judgment  within  the  meaning  of  section  2275, 
Revised  Statutes  1889,  then  the  losing  party  in  the  circuit  court 
would  be  effectually  debarred  from  having  the  ruling  of  that 
court  reviewed  on  appeal.  For  if  he  took  the  appeal  before 
the  motion  for  new  trial  was  disposed  of,  he  would  not  get  a 
roview  because  the  appeal  was  prematurely  taken,  and  if  he 
did  not  take  the  appeal  at  the  same  term  at  which  the  verdict 
or  decision  was  rendered,  albeit  the  motion  for  new  trial  was 
still  pending,  the  appeal  would  be  too  late  under  section  2248. 
All  of  which  demonstrates  that  the  true  date  of  the  rendition 
of  the  judgment  appealed  from  or  to  correct  which  a  writ  of* 
error  is  sued  out,  is  the  date  upon  which  the  motion  for  a  new 
trial  is  overruled,  for  that  is  the  time  when  the  final  judgment 
is  rendered  and  the  trial  court  finally  acted.  The  same  date 
controls  as  to  preserving  exceptions.  To  prevent  a  party  from 
disposing  of  his  property  between  the  date  the  decision  or  ver- 
dict is  rendered,  and  the  date  when  the  motion  for  a  new  trial 
is  disposed  of,  a  practice  has  grown  up  of  entering  a  judgment 
as  soon  as  the  decision  or  verdict  is  rendered,  and  even  before 
the  motion  for  new  trial  is  filed.  This  establishes  an  inchoate 
lien,  which  becomes  a  consunmiate  lien  only  in  the  event  the 
motion  for  new  trial  is  thereafter  overruled,  and  in  that  event 
the  lien  relates  back  to  the  date  of  the  entry  of  the  inchoate 
lien.  But  this  condition  arises  out  of  the  provisions  of  chap- 
ter 41,  Revised  Statutes  1899,  relating  to  judgments,  and  not 
out  of  the  provisions  of  articles  10  or  12  of  chapter  8  relating 
to  the  Code  of  Civil  Procedure. 

It  follows  from  what  has  been  said  tiiat  the  case  of  Ham 
V.  Public  Schools,  34  Mo.  181,  has  been  practically  overruled 
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by  the  cases  reviewed  herein.  So,  to  prevent  further  mis- 
apprehension, that  ease  is  now  expressly  overruled,  and  the 
rule  is  reaflSmaed  that  the  date  of  the  rendition  of  the  judg- 
ment referred  to  in  sections  2275,  Eevised  Statutes  1889  (sec. 
837,  K.  S.  1899),  and  in  section  2248,  Eevised  Statutes  1889 
(sec  808,  E.  S.  1899),  is  the  date  when  the  motion  for  new 
trial  is  overruled.  This  results  in  the  overruling  of  the 
motion  of  the  defendants  to  dismiss  the  writ  of  error. 

n. 

The  facts  necessary  to  be  considered  in  the  determination 
of  this  case,  briefly  stated,  are  these:  Jacob  Walter  is,  and  at 
all  the  times  hereinafter  stated  was,  a  resident  of  the  State  of 
Pennsylvania.  His  son  Lloyd  S.  Walter  resided  in  Kansas 
City.  Lloyd  held  a  power  of  attorney  from  his  father  to 
transact  his  business  in  Missouri.  Lloyd  had  invested  money 
for  his  father  (and  also  for  his  sister)  in  land  in  Missouri,  but 
took  the  title  in  his  own  name.  About  1890  Lloyd  determined 
to  leave  Kansas  City  and  move  to  Texas.  Before  leaving  he 
executed  and  recorded  a  deed  to  his  father,  covering  land  in 
Kansas  City  and  the  land  in  Cass  county  involved  in  this 
controversy.  Ho  also  conveyed  land  in  Kansas  City,  Missouri, 
and  in  Kansas  City,  Kansas,  to  his  sister.  This  was  intended 
to  convey  to  each  the  land  Lloyd  had  purchased  for  them  with 
their  respective  money,  the  title  to  which  he  had  taken  in  his 
own  name.  The  father  did  not  know  for  some  time  afterwards 
that  this  had  been  done.  Lloyd  then  moved  to  Texas.  At 
the  time  he  made  these  conveyances  Lloyd  was  indebted  to 
various  persons,  among  them  to  one  Mitchell,  in  the  sum  of 
$2,300.  Doyd  returned  to  Kansas  City,  in  1892,  and  Mitchell 
sued  him  and  obtained  a  judgment  against  him.  Under  that 
judgment  Mitchell  caused  an  execution  to  be  levied  upon  the 
land  Lloyd  had  conveyed  to  his  father,  the  plaintiff,  had  it 
sold  and  became  the  purchaser  at  the  sheriff's  sale.     After- 
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warda  Mitchell  sued  on  that  judgment,  by  attachment,  in  Kan- 
eas  for  the  deficit  of  the  debt  after  selling  the  Missouri  land. 
Uoyd  employed  the  defendant  Ralph  E.  Scofield,  an  attorney 
m  Kansas  City,  to  defend  the  suits  aforesaid.  Scofield  advised 
Uoyd  to  compromise  with  Mitchell,  and  upon  Lloyd's  inquiry 
as  to  how  much  he  would  charge  to  attend  to  the  cases,  Sco- 
field replied  that  as  the  case  might  be  appealed  to  the  Supreme 
Court  of  Missouri,  or  possibly  to  the  Supreme  Court  of  the 
TTiiitc?d  States,  he  would  charge  one  thousand  dollars.  Lloyd 
would  not  agree  to  pay  that  much,  and  they  never  agreed  upon 
the  fee  to  be  charged.  Scofield,  however,  represented  Lloyd 
and  the  plaintiff  in  the  matter,  as  he  did  also  in  various  other 
suits  and  matter;s.  Finally  Lloyd,  without  Scofield's  knowl- 
edge or  assistance,  compromised  Avith  Mitchell,  by  conveying 
to  him  certain  other  land,  valued  at  about  the  amount  of  Mit- 
ehe]]-s  judgment  and  interest.  While  engaged  in  representing 
Lloyd  and  the  plaintiff  in  the  Mitchell  matter,  Scofield  ascer- 
tained from  the  deeds  and  papers  placed  in  his  hands  by  his 
clients  that  the  plaintiff  owned  and  had  record  title  to  the  land 
in  controversy  in  Cass  county.  Lloyd  and  Scofield  disagreed 
BB  to  what  Scofield's  fees  for  services  rendered  should  be. 
Scofield  rendered  Lloyd  a  bill  for  five  hundred  dollars,  which 
Lloyd  refused  to  pay.  Thereupon  on  July  6,  1894,  while  still 
aetiTig  as  attorney  for  Lloyd  and  the  plaintiff  in  other  cases 
pending  in  the  courts,  Scofield  began  a  suit,  by  attachment, 
agiiinst  the  plaintiff  herein  in  the  circuit  court  of  Cass  county, 
for  an  alleged  balance  of  $894.85,  for  legal  services  rendered, 
and  caused  the  lands  of  the  plaintiff  in  Cass  county  to  be  levied 
iipoTi  under  the  writ  of  attachment.  A  notice  of  the  suit  was 
pnlvlished  in  a  newspaper  in  Cass  county,  returnable  to  the  Sep- 
teni>>er  term,  1894,  of  that  court.  The  plaintiff  had  a  tenant 
namud  S.  A.  Tantis,  in  possession  of  the  land,  but  the  sheriff 
did  not  notify  the  tenant  of  the  levy  of  the  attachment  ten 
day?  before  the  return  day  of  the  writ,  or  at  any  other  time, 
and  did  not  certify  in  his  return  on  the  attachment  writ  that 
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he  had  done  so.  Scofield  knew  the  plaintiff's  addrea;?  in  Penn- 
sylvania and  never  notified  him.  Scofield  met  Lloyd  Irequently 
in  Kansas  City,  after  he  instituted  the  attachment  siiitj  and 
Lloyd  was  several  times  in  Scofield's  office  during  tlie  pendency 
of  that  suit,  consulting  with  Scofield,  as  his  and  plaintiff's 
attorney,  about  other  cases  in  his  hands  as  such  attorncn-j  but 
Scofield  never  told  Lloyd  anything  about  the  attachment  suit. 
Katurally,  therefore,  no  appearance  was  made  by  thi^  plain- 
tiff in  the  attachment  suit,  and  Scofield  secured  a  judgment 
by  default  in  that  case  on  the  fourteenth_of  September,  1S94, 
Scofield  was,  at  that  time,  attorney  for  a  man  named 
Thomas  C.  Davenport,  and  also  for  a  woman  named  Alice  A* 
Fish,  who  were  respectively  seeking  divorces  in  the  courts  of 
Jackson  county.  Scofield  claims  that  he  needed  some  money 
and  to  raise  it  he  offered  to  sell  his  judgment,  in  attachment, 
against  the  plaintiff  to  Davenport.  The  latter  had  no  money, 
but  Mrs.  Fish  had,  and  it  is  claimed  that  she  purcbfised  Sco- 
field's  said  judgment,  paying  therefor  $866.  Mrs.  Fisli  said 
she  gave  Davenport  that  amount  "to  invest  in  a  farm"  for  her. 
It  was  agreed  between  Scofield  and  Davenport  that  Scofield 
should  attend  to  the  collection  of  the  judgment,  and  that  they 
two  would  divide  all  that  was  realized  therefrom  nver  and  j 

above  the  amount  Mrs.  Fish  had  put  into  the  venture.     Seo-  J 

field  had  an  execution  issued  and  the  land  advertised.     The  , 

sale  was  set  for  January  22,  1895.     Scofield  and  Dnveoport  • 

went  from  Kansas  City  to  HarrisonviUe,  Cass  county,  to  at-  J 

tend  the  sale.     George  B.  Strother,  another  defendant  herein^  n 

an  attorney,  lived  on  the  land  adjoining  the  Walter  land,  was  ^ 

employed  by  one  McMannus,  who  had  purchased  from  Walter  'j 

a  portion  of  the  land  levied  upon  under  the  writ  of  attachment  * 

to  attend  the  sale  and  notify  bidders  that  McMannus  claimed  1 

to  own  said  part.     Strother  told  John  Scott,  another  dr^fend-  I 

ant  herein,  that  the  Walter's  farm  was  to  be  sold  and  proposed 
to  Scott  that  they  buy  it.  Scott  agreed,  and  autliori^ed 
Strother  to  buy  it  if  it  did  not  sell  for  more  than  thirty  dollars 
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an  acre;  Strother  attended  the  sheriffs  sale,  and  after  giving 
notice  as  to  McMannus's  claim,  he  commenced  to  bid  on  the 
remainder  of  the  land.  During  the  sale,  or  as  defendants 
claim,  after  the  sale,  it  is  not  material  which,  Strother  and 
Scofield  had  negotiations  looking  to  Strother  becoming  the 
purchaser.  Strother  was  willing  to  give  one  thousand  dollars 
for  it,  and  Davenport  wanted  fifteen  hundred.  Finally  it  was 
agreed  that  Strother  would  pay  $1,250  for  the  land.  The 
sherifPs  sale  resulted  in  the  land  being  knocked  off  to  Mrs.  Fish 
for  the  sum  of  $498.  Thereafter  on  the  same  day  Strother 
gave  a  check  for  the  $1,250,  and  at  the  request  of  those  pres- 
ent the  sheriff  executed  a  deed  to  Strother,  instead  of  to  Mrs. 
Fish.  The  defendants  say  this  was  done  because  Mrs.  Fish 
was  not  present  and  could  not  then  make  a  deed  to  Strother. 

Davenport  and  Scofield  divided  the  profits,  over  the 
amount  due  Mrs.  Fish,  between  them,  amounting  to  some 
$104.85  to  eacL  Davenport  and  Mrs.  Fish  obtained  their 
desired  divorces,  entered  into  a  new  marital  venture  with  each 
other,  and  left  the  State. 

Strother  made  a  quitclaim  deed  to  a  half  interest  to  Scott 
and  on  January  24,  1895,  Strother  and  Scott  executed  a  quit- 
claim deed  to  the  whole  tract  to  D.  M.  Colbum,  another  de- 
fendant herein,  for  an  alleged  consideration  of  $3,322.  But 
Colbum  paid  no  money.  He  gave  his  note  for  that  amount 
payable  "one  day  or  when  the  title  is  clear  on  the  "Walter 
farm  after  date."  In  fact  it  is  conceded  that  Colbum  has 
never  paid  anything.  There  was  a  deed  of  trust  for  $3,000 
on  the  land.  So  that  if  the  sale  to  Colbum  represented  the 
tme  value  of  the  land,  it  was  worth  $6,322.  The  land  com- 
prises some  one  hundred  and  fifty-four  acres,  and  is  variously 
valued,  by  the  witnesses,  at  from  $45  to  $76  an  acre.  During 
all  this  time  neither  the  plaintiff,  Jacob  Walter,  nor  his  son 
Lloyd,  nor  his  tenant  in  possession  of  the  land,  Yantis,  knew 
anything  about  the  attachment  suit  or  of  the  proceedings 
therein.     They  first  learned  of  it  when  a  Mr.  Huber,  a  red- 
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dent  of  Cass  county,  wrote  to  Lloyd  on  January  24,  1895,  that 
the  land  had  been  sold,  and  Mr.  Jones,  another  resident  of 
Cass  coTinty,  called  on  Lloyd  in  Kansas  City  on  January  25, 
1895,  and  verified  what  Mr.  Huber  had  written,  and  told  Lloyd 
that  it  was  some  lawyer  in  Kansas  City  that  had  caused  it  to 
be  sold,  and  thereupon  Doyd  investigated  and  ascertained  the 
foregoing  to  be  the  facts.  This  sidt  in  equity  was  then  begun 
on  January  28,  1896,  to  set  aside  the  judgment,  and  all  the 
deeds  aforesaid.  Scofield,  Strother,  Davenport,  Scott,  Mrs. 
Fish,  Colbum  and  the  sheriff  of  Cass  county  were  made  parties 
defendant.     Their  answer  is  joint  and  is  a  general  deniaL 

The  circuit  court  of  Cass  county  never  acquired  juris- 
diction in  the  attachment  case,,  and  its  judgment  is  therefore 
void.  This  being  true  the  sheriff's  deed  conveyed  no  title  to 
Strother,  and  he  having  no  title,  conveyed  none  to  Scott,  and 
Colbum  acquired  no  title  from  Strother  and  Scott 

Section  543,  Revised  Statutes  1889,  prescribes  the  man- 
ner of  serving  writs  of  attachment.  The  third  paragraph  of 
that  section  provides  the  manner  of  levying  a  writ  of  attach- 
ment upon  lands  or  tenements.  It  requires  the  officer  levying 
the  writ  to  state  in  his  return  the  quantity  and  situation  of  the 
land  and  to  declare  that  he  has  attached  all  the  right,  title  and 
interest  of  the  defendant  in  the  same  or  so  much  thereof  as 
shall  be  sufficient  to  satisfy  the  debt,  interest  and  costs.  It  also 
requires  the  officer  to  file  in  the  recorder's  office  of  the  county 
where  the  real  estate  is  situated  an  abstract  of  the  attachment, 
showing  the  names  of  the  parties  to  the  suit,  the  amount 
of  the  suit,  the  date  of  the  levy,  and  a  description  of  the 
real  estate  levied  upon,  which  abstract  the  recorder  is  required 
to  record  in  the  land  records,  the  officer  making  the  abstract 
to  pay  the  cost  of  such  recording.  Then  it  further  provides, 
in  addition  to  all  the  foregoing,  as  foUows:  ''And  the  offi- 
cer shall  moreover  give  notice  to  the  actual  tenants,  if  any, 
at  least  ten  days  before  the  return  day  of  the  writ,  and  state 
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the  fact  of  such  notice  and  the  names  of  the  tenants  in  his 
return." 

At  the  time  the  attachment  writ  was  levied  in  this  case, 
Sr  A.  Yantis  was  the  tenant  of  the  plaintiff,  Jacob  Walter,  of 
the  land  seized,  and  was  in  the  actual  possession  thereof.  The 
sheriff  gave  him  no  notice  whatever.  The  sheriff's  return 
upon  the  attachment  writ  shows  that  he  complied  with  the  re^ 
quirements  of  the  third  paragraph  of  section  543,  except  that 
he  did  not  give  the  notice  therein  required,  and  that  he  did 
not  state  in  his  return  the  fact  of  such  notice  and  the  names  of 
the  tenants.  The  sheriff's  return  showed  that  the  defendant  in 
the  attachment  suit,  Jacob  Walter,  who  is  the  plaintiff  in  this 
suit,  was  not  served  because  he  could  not  be  found  in  Cass 
county.  And  the  record  in  the  attachment  suit,  which  was 
introduced  in  evidence  in  this  case,  shows  that  the  defendant, 
Jacob  Walter,  was  brought  in  only  by  publication. 

The  provisions  of  section  543,  Revised  Statutes  1889, 
above  quoted,  requiring  notice  to  the  tenant  id  possession  and 
the  recital  of  notice  in  the  sheriff's  return  has  long  been  in  the 
statutes  of  this  State.  It  was  exactly  the  same  in  1856,  when 
the  case  of  Lackey  v.  Seibert,  23  Mo.  85,  was  decided  (R.  S. 
1845,  ch.  11,  art  1,  sec.  12).  In  that  case  Leonabd,  J., 
said:  "It  is  objected,  however,  that  in  order  to  render  the  at- 
tachment complete,  so  as  to  create  the  lien,  it  is  not  enough 
that  the  levy  be  indorsed  on  the  writ,  but  that  it  is  also  neces- 
sary that  notice  of  the  attachment  should  be  given  to  the 
actual  tenant,  if  any,  ten  days  before  the  return  day,  and  that 
this  fact,  together  with  the  name  of  the  tenant,  should  be 
stated  in  the  officer's  return.  It  is  to  be  observed  that  this 
notice  is  not  requisite  to  be  given  at  the  time  the  attachment 
is  levied,  and  does  not  seem  to  be  part  of  the  ceremony  re- 
quired to  constitute  a  levy  of  the  attachment,  and  adopted  in 
order  to  give  public  notice  of  the  fact,  bid  was  intended  for 
the  benefit  of  the  debtor,  by  providing  arwther  security,  where 
the  proceeding  might  be  withovi  personal  notice,  against  his 
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land  being  taken  from  him  by  a  judicial  proceeding,  of  which 
he  had  no  notice  in  fact  And  we  do  not  think  that  an  omis- 
sion of  this  character,  in  the  return,  even  assuming  that  there 
was  a  tenant  in  possession,  ought  to  be  allowed  to  defeat  the 
sale.  Such  a  construction  of  these  proceedings,  founded  upon 
a  mere  formal  matter,  without  substance  in  cases  like  the 
present,  would  not  be  for  the  interest,  generally,  of  either 
debtor  or  creditor,  however  beneficially  it  might  operate  in  a 
single  case  on  account  of  the  peculiar  hardship  of  that  case." 
To  fully  appreciate  the  force  and  extent  of  the  foregoing 
excerpt  from  the  opinion  in  that  case  it  must  be  stated  that  at 
that  time  the  statute  was  the  same  as  paragraph  three  of  section 
543,  Revised  Statutes  1889,  except  that  it  did  not  require  an 
abstract  of  the  attachment  to  be  filed  in  the  recorder's  office; 
and  further  that  in  the  case  then  undergoing  adjudication  the 
fact  was  that  the  defendant  had  been  personally  served  with 
process  and  was  in  court  actively  defending  the  case,  and  that 
he  contended  that  under  the  statute  it  was  necessary  to  serve 
the  tenant,  even  in  cases  where  the  defendant,  the  owner,  had 
been  personally  served.  When  this  is  understood,  the  remark 
of  the  learned  judge  who  delivered  the  opinion  in  that  case, 
that  "in  cases  like  the  present,''  such  a  construction,  that  is, 
requiring  notice  to  the  tenant  in  addition  to  personal  service 
upon  the  defendant,  would  be  "a  mere  formal  matter,  without 
substance,'*  "would  not  be  for  the  interest,  generally,  of  either 
debtor  or  creditor,''  becomes,  at  once,  of  material  significance, 
and  decisive  importance,  and  plainly  demonstrates  the  force 
of  what  preceded  that  remark,  that  the  object  of  the  statute 
*Vas  intended  for  the  benefit  of  the  debtor,  by  providing 
another  security,  where  the  proceeding  might  be  without  per- 
sonal notice,  against  his  land  being  taken  from  him  by  a  judi- 
cial proceeding,  of  which  he  had  no  notice  in  fact."  Or,  other- 
wise stated,  the  clear  meaning  of  that  opinion  is  that  the  statute 
required  the  notice  to  the  tenant  in  all  cases  except  when  the 
owner  was  personally  served  with  process,  and  that  it  did  not 
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require  it  when  the  owner  had  actual,  personal  notice  in  fact 
of  the  pendency  of  the  attachment  suit,  because  notice  to  the 
tenant,  who  would  notify  the  landlord,  was  unnecessary  when 
the  landlord  was  personally  served  with  process. 

There  can  be  no  doubt  about  the  correctness  of  Judge 
Leonard's  opinion  in  the  case  cited,  nor  of  the  correctness 
of  his  conclusion  under  the  facts  of  that  case.  He  gave  full 
force  and  a  sensible  meaning  to  the  provision  of  the  statute 
quoted*  It  is  surprising,  therefore,  that  his  decision  should 
have  been  since  so  misunderstood  and  misapplied.  The  ques- 
tion came  before  this  court  in  1866,  in  the  case  of  Durossett's 
Admr.  v.  Hale,  38  Mo.  346.  In  that  case  the  defendants 
property  had  been  attached.  The  defendant  was  not  person- 
ally served  with  process,  as  in  the  Lackey  case,  but  was  sought 
to  be  brought  in  by  constructive  notice,  by  publication.  The 
publication  only  notified  the  defendant  that  an  action  had  been 
commenced  against  him  for  damages  for  the  destruction  of 
property,  and  that  if  he  did  not  appear  at  the  next  term  of  the 
court,  a  judgment  would  be  rendered  against  him  and  his  prop- 
erty would  be  sold.  Nothing  was  said  in  the  publication,  as 
the  statute  required,  to  the  effect  '^that  his  property  had  been 
attached."  It  was  properly  held  that  the  notice  by  publica- 
tion was  fatally  defective  and  the  judgment  based  thereon  was 
void.  But  after  thus  sufficiently  disposing  of  the  case  the 
judge  delivering  the  opinion  fell  into  the  unnecessary  error 
of  adding  the  following:  "Another  objection  was,  that  the 
sheriff's  return  did  not  show  a  valid  levy  on  the  real  estate, 
for  the  reason  that  it  did  not  state  that  notice  had  been  given 
to  the  tenants  in  occupation  of  the  premises  ten  days  before 
the  return  thereof,  nor  give  any  reason  why  it  was  not  done. 
It  would  no  doubt  be  entirely  proper  that  the  return  in  such 
cases  should  state  these  things  distinctly;  but  it  has  already 
been  decided  that  the  giving  of  such  notice  constitutes  no  es- 
sential part  of  the  levy  itself,  which  is  not  required  to  be  made 
at  the  same  time,  and  that  a  sheriff's  sale  of  the  real  estate 
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levied  on  and  sold,  under  a  levy  like  this  one,  will  not  be  set 
aside  for  that  reason  only.  [Lackey  v.  Seibert,  23  Mo.  85.] 
Nor  did  this  objection  constitute  any  good  ground  for  setting 
aside  the  judgment." 

Several  errors  are  apparent  in  this  decision.  First.  It 
refers  to  Lackey  v.  Seibert,  supra,  as  authority,  when,  in  fact. 
Lackey  v.  Seibert  holds  exactly  the  reverse.  It  fails  to  com- 
prehend the  reason  given  in  Lackey  v.  Seibert  for  holding  a 
notice  to  the  tenant  unnecessary,  to-wit,  that  the  owner  had 
been  personally  served  and  was  in  court  actively  defending 
the  case,  whereas  in  the  Durossett  case,  the  owner  was  not  per- 
sonally served,  was  not  in  court,  and  judgment  by  default  had 
been  rendered,  upon  an  insufficient  notice  by  publication. 
Second.  It  totally  misconceives  the  object  of  the  statute,  in 
that  it  confuses  the  question  of  the  validity  of  the  lien,  with 
the  question  of  whether  th'e  court  acquired  jurisdiction  to  ren- 
der any  judgment.  The  portion  of  the  section  of  the  statute 
imder  consideration  does  not  refer  to  liens  at  all.  It  prescribes 
"the  manner  of  serving  writs  of  attachment."  Unless  the  writ 
is  served  in  the  manner  prescribed,  the  court  acquires  no  juris- 
diction to  render  any  judgment  except  in  cases  like  Lackey  v. 
Seibert  where  the  defendant  is  personally  served.  The  ques- 
tion is  one  of  jurisdiction  and  not  one  of  lien.  Third.  The 
reasoning  employed  in  the  Durossett  case,  that  because  the 
notice  to  the  tenant  is  not  required  to  be  served  at  the  same 
time  that  the  attachment  is  levied,  and  therefore  that  provision 
of  the  statute  must  be  wholly  ignored  and  read  out  of  the 
law,  is  fallacious.  As  was  pointed  out  in  Lackey  v.  Seibert. 
supra,  the  reason  underlying  this  provision  of  the  statute  is  to 
give  the  owner,  the  defendant  in  the  attachment,  notice 
through  his  tenant  in  possession,  when  the  owner  is  not  per- 
sonally notified,  so  that  his  land  will  not  be  taken  by  judicial 
process  without  notice.  It  is  an  additional  notice  to  the  notice 
by  publication,  and  manifestly  it  is  a  better  and  surer  way  of 
notifying  the  owner  than  the  notice  by  publication.  It  is  analo- 
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gous  to  the  notice  that  has  always  been  given  to  the  owner  in 
ejectment  cases.  Fourth.  It  is  a  notice  that  the  law  re- 
quires to  be  given,  when  the  owner  is  not  personally  served, 
and  it  is  just  as  necessary  as  the  notice  by  publication.  The 
court  in  the  Durossett  case  gave  a  strict  a^d  proper  construc- 
tion to  the  provision  of  the  statute  requiring  a  notice  by  publi- 
cation and  held  the  judgment  void  because  the  statute  was  not 
strictly  complied  with,  and  then  erred  in  totally  refusing  to 
give  effect  to  this  provision  of  the  statute  which  required 
another  notice  to  the  defendant.  It  thereby  was  glaringly 
inconsistent.  It  had  as  much  right  to  ignore  and  read  out  of 
the  statute  the  provision  as  to  notice  by  publication  as  it  had 
to  ignore  and  read  out  of  the  statute  the  provision  as  to  notice 
to  the  tenant.  And  the  reason  given  for  ignoring  the  latter 
provision,  that  it  is  not  required  to  be  given  simultaneously 
with  the  levy  is  no  reason  at  all.  For  the  notice  by  publication 
is  not  required  to  be  given  simultaneously  with  the  levy  either, 
nor  is  the  service  of  the  writ  upon  the  defendant  required  to 
be  made  simultiineously  with  the  levy,  nor  is  the  abstract  of 
the  attachment  now  required  to  be  filed  in  the  recorder's  office 
required  to  be  filed  simultaneously  with  the  levy.  Yet  it  has 
uniformly  been  held  that  these  provisions  of  the  statute  must 
be  complied  with.  By  what  process  of  reason  or  logic  or  con- 
struction can  a  compliance  with  those  provisions  be  deemed 
essential  to  jurisdiction,  and  this  provision  be  absolutely  wiped 
off  the  statute  book,  must  be  left  to  others  to  explain,  as  no 
such  process  has  yet  been  shown  and  none  is  conceivable. 

However,  the  Durossett  case  .and  the  Lackey  case  have 
since  been  referred  to  as  settling  the  construction  to  be  put 
upon  this  provision  of  the  statute.  [Huxley  v.  Harrold,  62 
Mo.  1.  c.  520;  Stanton  v.  Boschert,  104  Mo.  1.  c.  399.]  And 
Lackey  v.  Seibert,  was  referred  to  in  Bryant  v.  Duffy,  128  Mo. 
1.  c.  22,  as  authority  for  the  proposition  that  the  failure  of 
the  sheriff  to  file  the  abstract  of  the  attachment  in  the  re- 
corder's office  vitiated  the  attachment,  although  it  will  be  ob- 
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served  that  at  the  time  Lackey  v.  Seibert  was  decided  the  stat- 
ute contained  no  provision  requiring  such  an  abstract  of  the  re* 
cord  to  be  so  filed.  That  provision  was  inserted  in  this  section 
of  the  statute  by  the  revision  of  1865. 

But  an  examination  of  these  cases  that  have  referred  to 
the  Durossett  case,  without  analyzing  it,  show^  that  a  consld* 
eration  of  this  provision  of  the  statute,  requiring  notice  to  the 
tenant  when  the  owner  was  not  personally  served  mth  proceas^ 
was  not  necessary  to  a  decision  of  those  cases,  or  was  not  in- 
volved in  these  cases.  Jn  Huxley  v.  Harrold,  62  Mo,  i  c* 
520,  after  citing  both  Lackey  v.  Seibert,  and  Diirossett's  Admr. 
V.  Hale,  and  upon  their  faith  holding  that  tlie  validity  of  a 
lien  in  attachment  was  not  affected  by  the  failure  to  give  the 
notice  to  the  tenant  in  possession,  it  is  said:  "As  Hartzell 
[who  was  the  defendant  in  the  attachment  case]  if  not  served 
with  personal  process,  appeared  to  and  defended  the  action,  a 
general  judgment  was  the  only  one  authorized  by  the  statute. 
[Wagner's  Stat.,  p.  189,  sec.  40.]  In  consequence  of  this  stat- 
utory requirement,  it  is  wholly  unnecessary  for  the  judgment 
to  recite  any  attachment  lien  in  order  to  impart  additional  effi- 
cacy to  that  lien."  This  is  the  real  point  decided,  and  properly 
decided  in  that  case,  and  is  in  consonance  with  tlie  ruling  and 
the  reason  given  for  the  ruling  in  Lackey  v,  Seibert,  because 
in  both  cases  the  defendant  personally  appeared  and  defended 
the  attachment  case,  but  is  wholly  unlike  the  Dtirossett  case, 
where  there  was  only  a  notice  by  fatally  defective  publication. 

Stanton  v.  Boschert,  104  Mo.  393,  involved  only  a  ques- 
tion of  priority  of  attachment  lien  between  two  attaching 
creditors,  one  having  begun  his  suit  first,  and  the  other  having 
caused  the  abstract  of  the  attachment  to  be  filed  in  the  re* 
corder's  office  first.  No  right  of  the  defendant  was  involved, 
for  it  is  stated  (1.  c.  397)  that  the  defendant  appeared,  pleaded 
in  abatement  and  contested  all  the  attachment^.  In  the  course 
of  the  opinion,  however.  Lackey  v.  Seibert,  Duro&^ett's  Admr. 
V.  Hale,  and  Huxley  v.  Harrold  are  referred  to  (without 
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noticing  the  radical  differences  above  pointed  out  between 
them),  and  it  was  said  that  the  provision  of  the  statute  re- 
quiring notice  to  the  tenant  had  been  construed  in  those  cases, 
and  as  the  statute  had  not  been  changed  since,  the  same  con- 
struction should  be  placed  upon  that  provision.  It  will  be 
noted,  however,  that  the  question  of  notice  to  the  tenant  was 
not  raised  in  the  attachment  suit  nor  in  the  case  under  adju- 
dication, the  only  question  being  as  to  the  priority  of  the 
second  attaching  creditor  over  the  first  attaching  creditor  be- 
cause the  second  had  the  abstract  of  the  attachment  filed  in 
the  recorder's  office  first.  So  that,  what  was  said  in  that  case 
about  the  provision  of  the  statute  was  likewise  unnecessary, 
and  is  of  no  binding  force. 

The  result  is  that  Lackey  v.  Seibert,  correctly  stated  the 
law,  and  it  has  ever  since  been  the  law  in  this  State,  and  that 
so  much  of  Durossett's  Admr.  v.  Hale,  38  Mo.  1.  c.  348,  as 
misapplies  the  rule  laid  down  in  Lackey  v.  Seibert,  never  was 
and  is  not  now  the  law,  and  that  case  is  no  authority  for  the 
proposition  that  the  provisions  of  section  543,  Revised  Statutes 
1889,  requiring  notice  to  be  served  on  the  tenant  in  possession 
and  such  fact  to  be  stated  in  the  sheriff's  return,  in  all  cases 
except  when  the  defendant  is  served  personally  or  when  he 
appears  to  the  action,  can  be  ignored  or  dispensed  with,  but  on 
the  contrary  such  notice,  and  recital  in  the  return,  except  in 
the  cases  stated,  is  indispensable  to  the  jurisdiction  of  the  court 
to  enter  any  judgment,  based  upon  an  attachment  levied  upon 
lands  or  tenements. 

The  reason  for  not  requiring  the  notice  to  be  served  on 
the  tenant  when  the  owner  is  personally  served  or  appears  and 
defends  the  action  becomes  apparent  upon  the  slightest  re- 
flection. In  suits  by  attachment,  the  property  or  res  is 
brought  into  court.  The  notice  by  publication  or  to  the  tenant 
is  simply  a  notice  to  the  defendant  that  his  property  has  been 
seized,  and  is  not  a  summons  bringing  the  defendant  into  court 
If  the  defendant  fails  to  appear  the  court  can  only  render  a 
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special  judgment  binding  the  res — ^no  personal  judgment  or 
judgment  over  can  be  rendered  against  the  defendant  On  the 
other  hand,  if  the  defendant  is  served  with  process  or  appears 
to  the  action,  the  court  has  jurisdiction  not  only  over  the  res 
seized,  but  also  over  the  person  of  the  defendant,  and  therefore 
can  enter  not  only  a  special  judgment  but  also  a  general  judg- 
ment This  being  true  it  is  essential  that  all  the  requirements 
and  safeguards  and  protections  prescribed  by  the  statute  as  to 
the  manner  of  serving  an  attachment  and  securing  jurisdiction 
over  the  res  by  notice  and  not  by  summons,  should  be  strictly 
and  faithfully  complied  with.  It  has  been  held  that  any  ma- 
terial omission  of  the  requirements  as  to  the  published  notice 
or  a  failure  to  file  an  abstract  of  the  attachment  in  the  re- 
corder's office  (which  manifestly  was  only  intended  to  give 
notice  to  third  persons  and  not  to  the  defendant)  renders  the 
judgment  void.  There  is  much  greater  reason  for  enforcing 
a  strict  compliance  with  the  statute  requiring  notice  to  a  tenant 
in  possession  than  there  is  for  requiring  a  strict  compliance 
with  the  requirements  as  to  the  published  notice,  or  quoad  the 
defendant  who  has  at  least  some  interest  in  the  matter,  for  rie- 
quiring  the  statute  requiring  the  abstract  of  the  attachment  to 
be  filed  with  the  recorder.  But  whether  there  is  greater  or 
less  reason  for  the  observance  of  the  one  requirement  than  of 
the  other,  the  statute  is  the  same  as  to  both — one  is  as  much 
required  as  the  other — one  was  deemed  by  the  lawmakers  of 
as  much  importance  as  the  other,  and  it  is  the  duty  of  the  court 
to  enforce  both,  except,  as  pointed  out,  when  the  defendant 
is  personally  summoned  or  appears  to  the  action,  and  in  that 
case  the  reason  for  the  requirements  of  the  statute  becomes 
inapplicable,  and  notice  to  the  tenant  of  no  substance  or  value, 
as  was  well  said  in  Lackey  v.  Seibert 

It  follows  that  in  the  case  at  bar  the  circuit  court  of  Cass 
county  never  acquired  jurisdiction  to  enter  any  judgment  in 
the  attachment  case  of  Scofield  v.  Walter,  and,  hence,  the 
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judgment,  the  sale  thereunder,  and  the  deed  from  the  sheriff 
to  Strother,  and  from  Strother  to  Scott  and  from  Strother  and 
Scott  to  Colburn,  are  all  void. 

This  conclusion  renders  it  unnecessary  to  consider  the 
questions  of  fraud  in  thi3  case,  but  silence  in  this  regard  must 
Bor  he  construed  into  sanction  of  the  course  adopted  by  Sco- 
field  in  the  attachment  proceeding,  nor  as  holding  that  the 
titles  acquired  under  that  proceeding  could  be  held  valid. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  to  the  circuit  court  with  directions  to  enter  a 
decree  setting  aside  the  judgment,  the  sale  and  all  the  deeds 
thereunder  to  Strother,  to  Scott  and  to  Colburn,  and  for  costs 
in  favor  of  the  plaintiff  herein  and  against  all  the  defendants 
exropt  the  sheriff,  who  is  not  a  necessary  party  to  this  action 
and  has  no  interest  in  the  matter.     All  concur. 


"505  COLBUEN  V.  YANTIS  et  al..  Plaintiffs  in  Error. 


Division  One,  March  12,  1902. 

Th&  JTidgment  in  ejectment  for  possession  of  the  premises,  hased  on  the 
sherifTs  deed  in  attachment,  which,  in  Walter  v.  Scofield,  167-  Mo. 
537,  was  adjudged  invalid,  is,  on  the  authority  of  that  case,  reversed, 
and  the  premises  restored  to  the  defendants  herein. 

Error  to  Cass  Circuit  Court — Hon.  W.  W.  Wood,  Judge. 
Rbvebsed  and  remanded  (with  directions). 
Chas.  H,  Winston  for  plaintiffs  in  error. 

Oivcm  &  Olerm  and  Jos.  T.  Bumey  for  defendant  in 

error. 

MARSHALL,  J. — This  is  an  action  in  ejectment  to  re- 
cover possession  of  certain  land  in  Cass  county.     It  is  the 
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aftermath  of  the  attachment  suit  of  Scofield  v.  Walrcr,  con- 
sidered in  the  case  of  Walter  v.  Scofield  et  al.,  167  ifrL  5-17. 
The  plaintiff  is  the  Colburn  to  whom  Strother  and  Scott  con- 
veyed the  land  conveyed  to  Strother  by  the  sheriff's  deed  under 
the  sale  in  the  attachment  suit  of  Scofield  v.  Walter.  The 
defendants  are  the  said  Walter,  and  Yantis  and  oiticrp,  the 
tenants  of  Walter  in  possession.  The  plaintiff  has  nu  tiile 
except  4hat  based  upon  the  sale  in  attachment  case  aforeaiiiJ. 
Inasmuch  as  it  has  already  been  adjudged  in  Walter  v.  Sco- 
field (to  which  case  the  plaintiff  herein  was  a  party),  that  the 
judgment  in  the  attachment  case  was  void,  and  that  the  ^hot- 
iff's  deed  to  Strother  and  the  deed  from  Strother  to  Scntt,  nnd 
the  deed  from  Strother  and  Scott  to  Colburn,  this  plaintiff, 
conveyed  no  title,  it  is  only  necessary  in  this  case  to  rt^verse  the 
judgment  of  the  circuit  court  in  favor  of  the  plaintiff  nnd  to 
remand  this  case  to  that  court  with  directions  to  set  aside  its 
said  judgment  and  to  enter  a  judgment  in  favor  of  the  defend- 
ants herein.  And  if  the  plaintiff  herein  has  been  put  into 
possession  under  the  said  judgment  the  said  circuit  mnrt  is 
further  directed  to  issue  its  writ  in  favor  of  the  dnfmdanta 
and  against  the  plaintiff,  and  whomsoever  is  in  posse??inD  of 
the  premises,  restoring  the  possession  to  the  defendants  and 
ousting  the  plaintiff  and  all  other  persons  claiming  by,  through 
or  under  him  from  such  possession,  and  a  further  judsrmcnt  in 
favor  of  the  defendants  for  all  costs  in  this  case.     All  coucnr. 
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CAETEE  €t  al.,  Appellants,  v.  DILLEY  et  al. 

Bivision  One,  March  12,  1902. 

1.  Appeals:  time  of  fiuno  briefs:  bule  11.  Where  appellants  have 
served  respondents  with  briefs  and  abstracts  thirty  days  before  the 
ease  is  set  for  hearing  in  the  Supreme  Court,  a  failure  to  file  ten 
copies*  thereof  with  the  clerk  of  said  court  "in  like  time,"  will  not 
authorize  a  dismissal  of  the  appeal,  if  respondents  reply  thereto  in 
due  course  under  the  rule,  and  do  not  file  their  motion  to  dismiss 
until  the  day  set  for  the  hearing.  By  so  doing  they  waive  the  tech- 
nical failure;  besides,  so  much  of  the  rule  as  was  made  for  their 
benefit  was  complied  with. 

2.  Voluntary  Conveyances:  undue  influence.  An  old  man,  in  ac- 
cordance with  views  for  which  he  had  long  contended,  that  the  proper 
disposition  for  a  father  to  make  of  his  lands  was  to  give  them  to  his 
sons,  as  his  father  had  done  before  him,  conveyed  certain  lands  to 
his  sons  as  they  married  and  assumed  an  independent  career,  and 
shortly  before  his  death  gave  other  married  sons  certain  lands  apart 
from  his  homestead,  which  he  conveyed  to  his  two  sons  who  had  re- 
mained at  home  with  him,  expressly  requesting  his  wife  not  to  sign 
that  deed,  thus  excluding  his  married  daughters  from  any  participa- 
tion in  his  estate.  Eeld,  that  there  was  nothing  in  these  facts  that 
indicated  any  undue  influence  over  him  by  any  of  his  sons  thus 
favored.  » 

3.  :  INCAPACITY  OF  GBANTOB.    Since  the  weight  of  oral  evidence 

in  a  suit  to  set  aside  voluntary  deeds  to  certain  children  by  a  de- 
ceased grantor  on  the  ground  that  he  was  incapacitated  to  make  the 
same,  depends  largelj"  on  the  character,  experience  and  intelligence 
of  the  witnesses,  the  appellate  court,  where  this  evidence  consists 
of  incongruous,  inconsistent  and  conflicting  statements,  will  defer 
to  the  finding  of  the  chancellor  on  this  fact. 

4.   :  DELiVEBY:  AMENDMENT  OF  PLKADiNO.    Where  plaintiff  has 

based  his  suit  to  set  aside  voluntary  deeds  by  a  father  to  certain 
favored  children,  on  the  ground  of  their  undue  influence  over  him, 
and  his  mental  incapacity  to  make  the  same,  and  the  suit  has  been 
tried  on  that  theory,  it  is  not  proper  to  permit  him,  after  all  the 
evidence  in  chief  has  been  given  on  each  side,  to  amend  his  petition 
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to  charge  that  such  deeds  were  never  delivered,  for  that  claim  is 
wholly  inconsistent  with  the  cause  of  action  stated  in  the  original 
petition. 

Appeal  from  Daviess  Circuit  Court — Hon.  E.  J.  Broaddus, 

Judge, 

Affirmed. 

Hamilton  &  Dudley  and  Ends  &  Pickle  for  appellants. 

(1)  Where  the  relation  of  confidence  and  trust  exist 
between  the  grantor  and  grantee,  and  the  grantor  is  weak  and 
feeble  of  mind  and  body,  slow  to  understand,  easily  persuaded 
and  influenced,  the  deed  must  be  held  to  be  the  result  of  un- 
due influence  and  illegaL  Ennis  v.  Bumham,  159  Mo.  499. 
(2)  The  law  imposes  upon  every  person  occupying  a  relation 
of  confidence  to  another,  who  receives  a  gift  from  the  latter, 
the  burden  of  showing  beyond  a  reasonable  doubt  the  absolute 
fairness  of  the  transaction,  before  it  will  permit  the  donee  to 
retain  the  gift  Hall  v.  Kappenberger,  97  Mo.  509 ;  Ford  v. 
Hennessy,  70  Mo.  580 ;  Bradshaw  v.  Yates,  67  Mo.  221 ; 
Eankin  v.  Patten,  65  Mo.  378 ;  Cadwallader  v.  West,  48  Mo. 
483.  (3)  This  is  an  action  to  set  aside  certain  deeds.  The 
court  should  have  permitted  the  amendment  setting  up  a  fail- 
ure of  delivery  of  deeds.  In  courts  of  equity  it  is  proper  to 
amend  the  bill  after  evidence  is  taken  so  as  to  make  it  con- 
form to  the  proof.  The  proposed  amendment  would  not  have 
changed  the  cause  of  action  to  set  aside  the  deeds,  but  would 
have  only  added  another  reason  for  setting  them  aside.  Har- 
lan V.  Moore,  132  Mo.  483 ;  Chiles  v.  Kailroad,  117  Mo.  414 ; 
Pratt  V.  Walther,  42  Mo.  App.  491.  (4)  The  undue  influ- 
ence exercised  in  the  making  of  a  will  is  not  a  standard  for 
testing  that  influence  in  the  making  of  ^  contract  between  the 
living.  Ennis  v.  Bumham,  169  Mo.  494;  Martin  v.  Baker, 
135  Mo.  495 ;  Kirschner  v.  Kirschner,  113  Mo.  290.     (5)  If 
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this  was  a  gift  causa  mortis,  the  subject  of  the  gift  must  ac- 
tually be  delivered  in  the  lifetime  of  the  grantor,  or  else  it  is 
void/  Tyler  v.  Hall,  106  Mo.  313 ;  Hay  v.  Hay,  65  Mo.  689 ; 
Stanford  v.  Stanford,  97  Mo.  231. 

Thos,  A,  Games,  HicTclin,  Leopard  &  Hicklin  and  Harry 
K.  Allen  for  respondents. 

(1)  The  circuit  court,  in  refusing  to  permit  plaintiffs  to 
amend  their  petition  so  as  to  allege  non-delivery  of  deeds,  ex- 
ercised its  discretion  soundly.  And  further,  the  amendment 
would  have  probably  changed  the  cause  of  action  to  the  ex- 
tent of  the  amendment  at  least,  for  had  non-delivery  of  deeds 
been  the  sole  ground  for  relief,  a  court  of  equity  would  prob- 
ably not  grant  it,  for  the  reason  that  one,  if  not  two,  adequate 
remedies  at  law  would  be  open  to  plaintiffs,  one  being  eject- 
ment as  the  heirs  of  Henry  Dilley,  and  the  other  under  the 
statute  as  now  amended,  to  quiet  title  (sec.  650,  E.  S.  1899). 
And  still  further,  non-delivery  of  deeds  was  not  conceded — 
it  was  disputed,  but  as  Barney  Dilley  to  whom  testimony  of 
Meadows  tended  to  show  deeds  were  given  after  death  of 
Henry  Dilley,  had  been  held  incompetent  as  a  witness  by  the 
court,  it  will  not  here  be  presumed  that  defendants  were  pre- 
pared to  offer  counter-testimony  had  the  court  refused  to 
strike  that  part  of  Meadows'  testimony  from  the  record,  it 
being  offered  after  both  sides  had  closed  in  chief.  Section 
657,  Revised  Statutes  1899,  permitting  amendments,  so  as  to 
conform  to  proof  can  not  be  invoked  where  there  is  uncer- 
tainty or  dispute  as  to  the  facts.  (2)  No  relations  of  trust 
and  confidence  have  been  shown  between  Henry  Dilley  and 
the  grantees  in  the  deeds,  whereby  the  burden  is  placed  upon 
defendants,  as  is  in  Ennis  v.  Burnham,  159  Mo.  494,  and  that 
the  distinction  between  a  will  and  a  deed,  under  the  facts  in 
this  case,  has  no  application.  The  case,  then,  turns  on  whether 
or  not  Henry  Dilley  had  suflScient  mental  capacity  to  make 
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the  deeds,  and  whether  or  Dot  undue  influence  opt^rated  to 
bring  about  the  result.  The  true  test  as  to  capacity  k  whether 
Henry  Dilley  had  suflScient  reason  to  know  and  understand 
what  he  was  doing  when  he  made  the  deeds.  Koithley  v, 
Keithley,  85  Mo.  217;  Cutler  v.  Zollinger,  117  Mo.  92; 
Moore  v.  Moore,  67  Mo.  192;  Pennington  v.  Stanton^  125 
Mo.  658;  Benoist  v.  Murrin,  58  Mo.  307;  Norton  v.  Paxton, 
110  Mo.  456;  Harvey  v.  ,Sullens,  56  Mo.  372;  English  v. 
Porter,  109  HI.  285.  The  burden  of  proving  mental  inca- 
pacity and  undue  influence  rests  on  appellants.  Taylor  v. 
Wilbum,  20  Mo.  306 ;  Kankin  v.  Kankin,  61  Mo.  205  ;  ilyers 
V.  Hanger,  98  Mo.  433;  Thompson  v.  Ish,  99  Ma  160;  Mad- 
dock  V.  Maddock,  114  Mo.  35;  Priest  v.  Way,  87  Mo.  16; 
Cowee  V.  Cornell,  75  N.  Y.  91.  The  exercise  of  undue  influence 
must  be  such  as  to  destroy  the  free  agency  of  the  grantor  or  tes- 
tator.  Thompson  v.  Ish,  supra;  Jackson  v.  Hardio,  S3  Mo.  195; 
Norton  V.  Paxton,  supra;  Jarman  on  Wills  (1  Am,  Eil),  p. 
133 ;  Shepardson  v.  Potter,  18  N.  W.  575 ;  Mooney  v.  Olson, 
22  Kan.  79 ;  Cutler  v.  Zollinger,  supra. 

BEACE,  P.  J. — This  is  a  suit  in  equity  to  set  aside  two 
deeds  dated  June  9,  1896,  which  the  petition  allc^ges  were 
made  and  signed  by  Henry  Dilley,  deceased,  and  placed  on 
record  in  the  oflSce  of  the  recorder  of  deeds  of  Daviess  county, 
one  conveying  the  southwest  quarter  of  section  21,  township 
61,  range  29,  in  said  county,  containing  160  acres,  to  hh  sons 
John  A.  Dilley  and  Willis  B.  Dilley,  the  other  conveying  the 
east  half  of  the  southwest  quarter  and  the  northwest  quarter 
of  the  southwest  quarter  of  section  20,  township  CI,  range  29 
in  said  county,  containing  120  acres,  to  his  son  Ch^irlcs  R. 
Dilley,  on  the  grounds  that  the  said  Henry  DjIIov  at  mhl  datf 
was  of  unsound  mind,  incapable  of  making  an  intplligent  dis- 
position of  his  property,  that  said  deeds  were  witboiit  consid- 
eration, and  that  said  Henry  F.  Dilley  was  unduly  infinencej 
and  procured  by  said  parties  to  make  and  sign  said  deeds  for 
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the  purpose  of  preventing  plaintiffs  from  inheriting  any  part 
of  their  father's  said  real  estate.  The  said  Henry  Dilley 
died  on  July  9,  1896,  leaving  him  surviving  a  widow  and 
eleven  children,  five  sons  and  six  daughters.  The  plaintife 
are  three  married  daughters  of  said  deceased,  and  the  defend- 
ants are  the  five  sons,  the  other  three  daughters,  and  the  widow 
of  said  deceased.  The  trial  court  found  the  issues  for  the 
defendants,  and  from  the  judgment  thereon  in  their  favor,  the 
plaintiffs  appeal. 

(1)  This  case  was  brought  here  on  a  copy  of  the  judgment 
in  lieu  of  a  complete  abstract  and  was  set  for  hearing  on  Jan- 
uary 9,  1902.  On  December  Y,  1901,  a  copy  of  the  complete 
abstract,  together  with  appellants*  brief,  was  delivered  to  the 
respondents,  and  on  December  27,  1901,  ten  copies  thereof 
were  filed  with  the  clerk  of  this  court.  On  January  3,  1902, 
the  respondents  delivered  to  the  appellants  their  reply  brief 
based  on  such  abstract,  and  filed  the  same  on  January  8,  1902, 
and  on  January  9,  1902,  filed  their  motion  to  dismiss  the 
appeal  for  failure  to  comply  with  that  part  of  rule  11,  which 
requires  ten  copies  of  the  abstract  to  be  filed  with  the  derk 
thirty  days  before  the  cause  is  set  for  hearing.  On  that  day 
the  cause  was  without  argument  submitted  on  briefs,  and  this 
motion  is  now  to  be  disposed  of.  It  will  be  overruled;  so 
much  of  the  rule  as  was  intended  for  the  respondents*  benefit 
was  complied  with.  They  received  a  complete  copy  of  the 
abstract  more  than  thirty  days  before  the  day  on  which  the 
case  was  set  for  hearing.  That  the  ten  copies  were  not  filed 
with  the  clerk  "in  like  time**  worked  no  injury  or  even  incon- 
venience to  them.  By  replying  in  due  course  under  the  rule, 
and  not  making  any  complaint  until  the  day  the  case  was  set 
for  hearing,  they  must  be  held  to  have  waived  this  mere  tech- 
nical failure  that  in  no  way  injuriously  affected  their  in- 
terests. 

(2)  The  evidence  tended  to  prove  that  when  Henry  Dil- 
ley died  on  July  9, 1896,  he  was  about  sixty-nine  years  of  ag^ 
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and  was  thai  residing  on  the  160-acre  tract  in  question,  which 
was  his  homestead,  and  which  was  incumbered  by  mortgage 
for  about  one  thousand  dollars.  His  family  residing  with  him 
consisting  of  his  wife  Minerva,  his  two  sons  John  A.  and 
Willis  B.,  and  his  two  daughters  Dora  and  Lissia.  He  was  a 
farmer,  had  sometime  been  a  soldier  and  school-teacher,  and 
seems  to  have  been  a  maa  of  affairs  in  his  neighborhood,  and 
to  have  been  a  man  of  good  mind  and  strong  will.  He  was 
not  only  the  head  of  the  family,  but  its  dominant  spirit  He 
seems  to  have  had  one  notion  somewhat  antique  and  peculiar, 
and  that  was  that  the  proper  disposition  for  a  father  to  make 
of  his  lands  was  to  give  them  to  his  sons,  as  his  own  father 
seems  to  have  done,  saying  that  he  intended  to  do  so,  and  if  all 
fathers  would  do  likewise  all  the  girls  would  have  homes.  He 
lived  up  to  this  idea.  During  his  lifetime  four  of  his  daugh- 
ters, America,  Laura  B.,  Mary  and  Sarah,  married  and  left 
home,  and  to  neither  of  them  did  he  give  any  land.  Three  of 
his  sons,  Barney,  Harvey  and  Charles  E.,  also  married  and 
left  home  and  thereupon  to  each  of  them  he  gave  a  tract  of 
land.  To  Barney  by  deed  he  conveyed  a  45-acre  tract,  to 
Harvey  he  deeded  an  80-acre  tract.  Prior  to  his  last  illness 
he  had  made  no  conveyance  to  Charles  K.  of  the  120-acre 
tract  in  question,  the  title  to  which  was  threatened  and  after- 
wards litigated  (Blankenship  v.  Dilley,  162  Mo.  338)  and 
which  was  incumbered  to  the  amount  of  $400.  But  Charles 
had  gone  into  possession  of  the  same,  was  living  upon  it,  and 
paid  the  interest  on  the  mortgage  debt.  Ab6ut  the  year  1885, 
Henry  Dilley  lost  his  eyesight,  but  thereafter  continued  man- 
aging his  business  as  before,  with  the  assistance  of  his  three 
younger  sons,  John  A.,  Charles  R.,  and  Willis  B.,  then  aged, 
respectively,  about  eighteen,  sixteen  and  fourteen  years.  This 
continued  until  Charles  R.  married,  and  moved  onto  the  120- 
acre  tract,  and  thereafter  he  continued  the  management  of  his 
business  as  before,  with  the  assistance  of  the  other  two  sons, 
John  A.  and  Willis  B.,  until  his  last  illness,  with  which  he 
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was  taken  down  about  the  last  of  May  or  first  of  June,  1896. 
His  disease  was  an  affection  of  the  kidneys,  producing  a  drop- 
sical condition  of  the  system,  accompanied  by  a  very  sore 
mouth.  About  a  year  before,  he  had  a  similar  attack,  which 
was  slight,  however,  and  from  which  he  recovered  temporar- 
ily, and  thereafter  his  disease  threatened  no  serious  conse- 
quences until  the  last  of  May  or  first  of  June.  Prior  to  the 
sixth  of  Jime  his  disease  does  not  seem  to  have  affected  his 
mind  in  any  manner ;  on  that  day  and  afterwards  he  would  at 
times  become  "flighty,"  and  talk  at  random  of  imaginary 
things,  but  when  aroused  from  his  semi-comatose  state  by  any- 
thing that  attracted  his  attention,  readily  recognized  his  situa- 
tion, his  family  and  his  friends,  and  talked  rationally  and  in- 
telligently. This  condition  continued  until  the  ninth  of  June, 
by  which  time  all  of  his  children  had  gathered  in  the  old  home, 
where  he  was  also  being  visited  by  many  of  his  neighbors  and 
friends,  and  when  he  became  impressed  with  the  idea  that  his 
sickness  would  probably  terminate  fatally  and  expressed  a 
desire  to  "fix  up  his  business,"  said  he  wanted  to  make  some 
deeds,  that  he  didn't  want  to  make  a  will,  "they  are  too  easily 
broken."  In  pursuance  of  his  request  a  notary  was  sent  for, 
who  came  on  the  evening  of  that  day,  after  dark,  with  blank 
deeds,  foimd  the  old  man  quite  feeble,  surrounded  by  his  fam- 
ily and  some  neighbors,  was  informed  of  his  wishes,  but  in 
view  of  the  attendant  confusion  and  his  then  weak  and  suf- 
fering condition,  postponed  preparing  the  deeds  until  next 
morning.  The  notary  stayed  all  night,  the  next  morning  re- 
ceived a  description  of  the  lands  from  the  old  man,  with  direc- 
tions as  to  the  disposition  he  wanted  made  of  them,  verified 
the  numbers  by  his  tax  receipts,  prepared  the  deeds  in  ques- 
tion, in  accordance  with  those  directions,  read  them  over  to 
him  and  he  then  signed  and  acknowledged  them,  his  wife 
joining  with  him  in  the  deed  to  Charles  E.  of  the  120-acre 
tract,  but  at  his  request  not  joining  in  the  deed  to  John  A. 
and  Willis  B.  of  the  homestead.     There  is  no  substantial  evi- 
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dence  tending  to  prove  that  he  was  induced  to  make  and  sign 
these  deeds  or  either  of  them  by  the  undue  influence  of  the 
said  John  A.  and  Willis  B.  Dilley  or  either  of  them,  as 
charged  in  the  petition,  and  the  evidence  as  a  v^hole  tends  to 
show  that  the  deeds  were  in  accordance  with  his  settled  inten- 
tions as  to  the  disposition  of  these  lands.  The  only  serious 
question  in  the  case  was  as  to  his  mental  condition  at  the  time 
he  signed  and  acknowledged  them.  On  this  issue  a  score  of 
witnesses  were  examined,  whose  evidence  as  spread  upon  the 
record  before  us  presents  such  a  mass  of  incongruous,  incon- 
sistent and  conflicting  statements  as  to  preclude  a  satisfactory 
summary  thereof  within  reasonable  space.  .Except  one  depo- 
sition, the  evidence  was  all  oral.  Its  weight  depended  largely 
on  the  character,  experience,  fairness  and  intelligence  of  the 
witnesses.  It  was  patiently  heard  by  an  experienced  and  judi- 
cious chancellor.  He  was  in  a  much  more  favorable  position 
to  wisely  determine  its  preponderance  than  we  are.  After  a 
careful  reading  and  consideration  of  this  evidence,  we  can  not 
say  that  he  did  not  determine  that  preponderance  correctly. 
Hence,  deferring  to  his  opinion  under  such  circumstances,  as 
we  are  accustomed  to  do,  we  think  his  judgment  on  this  issue 
ought  also  to  be  sustained. 

(3)  After  all  the  evidence  in  chief  on  each  side  had  been 
given,  the  notary  was  recalled  by  the  plaintiff  and  testified  that 
after  the  deeds  were  signed  and  acknowledged,  he  took  them 
home  and  affixed  his  seal,  where  they  remained  (he  supposing 
that  some  of  the  family  would  call  for  them)  until  after  the 
death  of  Henry  Dilley,  when  he  delivered  them  to  his  son, 
Barney  Dilley.  On  the  objection  of  the  defendants,  this  evi- 
dence was  stricken  out.  Thereupon  plaintiffs  asked  leave  to 
amend  their  petition  by  inserting  the  allegation  that  "there 
was  no  delivery  of  the  deeds  in  question  during  the  lifetime  of 
the  grantor,'^  so  that  the  same  will  conform  to  the  testimony 
given  in  this  case,  to  which  the  defendants  objected ;  the  court 
sustained  the  objection,  and  the  defendants  excepted,  and  as- 
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signs  this  action  of  the  court  as  error.  Amendments  of  plead- 
ings before  final  judgment  are  permitted  only  in  case  the 
amendment  does  "not  change  substantially  the  claim  or  de- 
fense/'    [E.  S.  1899,  sec.  657.] 

A  deed  in  contemplation  of  law  is  not  made  (i.  e.,  exe- 
cuted) until  it  is  signed  and  delivered.  The  delivery  is  just 
as  essential  to  the  execution  of"  a  deed  as  the  signing.  The 
plaintiffs'  cause  of  action  was  based  and  up  to  this  point  had 
been  tried  upon  the  theory  that  these  deeds  had  been  executed 
by  Henry  Dilley,  and  the  ground  upon  which  the  aid  of  a 
court  of  equity  was  invoked  to  set  them  aside  was  that  he  waa 
of  unsound  mind  when  he  executed  them,  and  their  execution 
was  procured  by  undue  influence.  Now  by  this  evidence  and 
amendment  it  was  sought  to  change  the  claim  stated  in  the 
petition  upon  which  they  were  asked  to  be  set  aside,  by  intro- 
ducing another  claim  wholly  inconsistent  therewith,  i.  e.,  that 
they  were  not  delivered — a  change  in  plaintiffs'  daim,  making 
necessary  also  a  change  in  the  defense  thereto.*  This  was  not 
permissible  under  the  statute,  and  the  court  committed  no 
error  in  refusing  to  allow  it 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  circuit  court  ought  to  be  aflSrmed,  and  it  is  accordingly  so 
ordered. 

All  concur,  except  YaXHard,  J,,  absent. 
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DAVIS  et  al.,  Appellants  v.  HOFFMAJST. 

Division  On«,  March  12,  1902. 

1.  Tnuit  Fundfl:  tobtfeajsobs  :  joint  fboffts  between  sfeottlatobs  ; 
SECRET  SYNDiOATE.  It  is  held  In  this  case  that  the  defendant,  to 
whom  were  deeded  certain  landd  as  trustee  for  a  certain  syndicate, 
was  responsible  not  only  for  the  $3,500,  the  profit  to  himself,  but  for 
the  $10,500^  the  profit  which  he  and  two  others  who  formed  a  secret 
inner  syndicate  within  the  other  outer  syndicate,  jointly  realized  by 
the  entrusting  to  them  of  $21,000  by  the  other  partners  on  the  repre- 
sentation to  them  that  such  was  their  share  of  the  purchase  price  of 
the  land,  when  in  fact  is  was  only  half  that  sum.  The  fund^  thus 
placed  in  the  defendant's  hands  were  trust  funds,  and  he  is  respon- 
sible to  the  uninformed  partners  for  the  whole  of  it,  and  he  can  not 
excuse  himself  by  showing  that  he  got  only  $3,600  of  the  $10,500 
thus  deceptively  obtained  from  the  other  partners,  and  that  tJie  re- 
maining $7,000  went  to  his  other  two  joint  deceivers. 


2.  ;  MiaAFPBOFBiATiON :  LIABILITY.  One  who  has  misappropri- 
ated trust  funds  (that  is,  does  not  spend  them  for  trust  purposaa)  is 
liable  for  the  whole  of  them,  and  it  is  immaterial  how  he  spent  them, 
or  who  participated  in  the  misappropriation,  or  profited  by  that  act 

3.    :    TOBTFEASOBSs    SEOBET  INNER  SYNDICATE;    PEBMITTINa    DEEa> 

OF  TBUST.  Where  one  to  whom  is  deeded  land  in  trust  as  represen- 
tative of  a  syndicate  of  purchasers,  permits  a  deed  of  trust  i^  be 
made  thereon,  for  the  benefit  of  the  members  of  an  inner  secret  ^fn- 
dicate,  he  is  responsible  to  all  partners  outside  the  secret  for  their 
proportional  part  of  the  money  derived  from  the  mortgage,  whether 
or  not  he  shared  in  the  profits  of  the  secret  transaction. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  Eoraiio- 
D.  Woody  Judge. 


Kbversed  and  remanded  (ivith  directions). 
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Oeo.  W.  Taussig,  Collins,  Jamison  &  Chappell,  Rassieur 
<&  Rassieur  and  /.  Clarence  Taussig  for  appellants. 

(1)  The  contract  between  Hoffman,  Miltenberger  and 
McCasland  constituted  them  partners  in  the  business  of  "pur- 
chasing, handling  and  selling"  Beacon  Heights.  1  Lindley 
Partn.,  p.  13;  Snyder  v.  Burnham,  77  Mo.  52;  Getty  v.  Dev- 
lin, 54  N.  Y.  403;  Chester  v.  Dickinson,  54  K  T.  1.  (2) 
Hoffman,  McCasland  and  Miltenberger  were  joint  tortfeasors; 
each  is  liable  to  plaintiffs  for  all  money  received  by  them  and 
each  of  them.  Hornblower  v.  Crandall,  7  Mo.  App.  220;  s.  c, 
78  Mo.  581;  Alger  on  Promoters,  sec.  58,  p.  63;  sec.  92,  p. 
101;  sec.  157,  p.  165;  sec.  76,  p.  84;  People  v.  Tweed,  5  Hun 
(N.  Y.),  388;  Getty  v.  Devlin,  supra;  Stiles  v.  White,  11  Met 
356;  Walsham  v.  Stainton,  1  DeGex,  J.  &  S.  678;  Mayor  v. 
Lever,  25  Q.  B.  D.  363;  aflirmed  1  Q.  B.  168;  South  Joplin 
Land  Co.  v.  Case,  104  Mo.  572;  Exter  v.  Sawyer,  146  Mo. 
302;  Bigelow  on  Frauds  (Ed.  1888),  p^,  240,  245;  Chester  v. 
Dickinson,  supra.  (3)  Hoffman  is  liable  for  the  $2,395.30 
paid  the  McCaslands  and  the  $8,400  "second  mortgage"  given 
by  him  to  McCasland.  He  knew  that  these  amounts  were 
secret  profits;  that  they  were  not  for  the  true,  actual  pur- 
chase price  to  the  real  owner  of  the  property.  Alger  on  Pro- 
moters, sees.  64,  77;  Hichens  v.  Congreve,  4  Euss.  562;  1 
Russ.  &  Myl.  150,  note;  Beck  v.  Kantorowicz,  3  Kay  &  J.  230; 
Bagnell  v.  Carlton,  6  Ch.  D.  371;  Mining  Co.  v.  Grant,  11 
Ch.  D.  918;  Chandler  v.  Bacon,  30  Fed.  538;  Whaley  Bridge 
V.  Green,  5  Q.  B.  Div.  109.  (4)  Defendant  promoted  the 
organization  of  the  Beacon  Heights  syndicate;  having  acted  as 
agent  and  trustee  of  plaintiff^s  in  the  purchase  of  the  property, 
he  occupied  a  fiduciary  relation  to  the  plaintiffs,  and  could 
make  no  secret  profit  out  of  the  purchase  or  sale  of  said  prop- 
erty, or  knowingly  permit  anyone  else  to  make  such  a  secret 
profit.  For  such  secret  profit  made  out  of  the  deal  he  is 
liable.     Exter  v.  Sawyer,  supra;  South  Joplin  Land  Co.  v. 
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Case,  supra;  People  v.  Tweed,  5  Hun  504;  Homblower  v, 
Crandall,  78  Mo.  581;  1  lindley  on  Partn.,  580.  (5)  Hoff- 
man is  liable  to  plaintiffs  for  one-half  of  the  difference  be- 
tween the  actual  purchase  price  to  Denison,  $61,204:70,  and 
$93,000,  the  price  at  which  he  put  in  the  property  to  pbin- 
tiffs.  Alger  on  Promoters,  sec.  58,  p.  63;  Fountain  Spring 
Co.  V.  Koberts,  92  Wis.  345;  Boston  v.  Sinmions,  150  ^tass, 
461;  Emery  v.  Parrott,  107  Mass.  95;  People  v.  Tweed,  Riipra. 

R,  T.  Stilwell  and  /.  M.  Holmes  for  respondent. 

In  a  proceeding  in  equity  to  charge  a  trustee  with  pro- 
fits which  he  has  received  in  violation  of  his  duties  to  \\h 
cestui  que  trust,  only  the  actual  profits  which  he  has  received 
can  be  recovered.  The  recovery  can  not  include  profits  madp 
by  others.  Hunter  v.  Hunter,  50  Mo.  445;  Bent  v.  Priest,  S6 
Mo.  475;  Bowers  v.  Toronto,  11  Moore  P.  C.  463;  Tyrrel  v. 
Bank  of  London,  10  H.  L.  C.  26. 

MARSHALL,  J.— This  is  a  bill  in  equity,  by  George  W. 
Davis,  Hubert  P.  Taussig,  John  Low  and  Alfred  M.  Bakrr, 
for  an  accounting  and  recovery  of  profits  alleged  to  have  liecn 
made  by  defendant,  in  a  real  estate  transaction  in  East  St. 
Louis,  Ulinoia.  The  circuit  court  rendered  judgment  fi>r  the 
plaintiffs  for  $16,211.  Both  parties  excepted  and  each  filed 
a  motion  for  new  trial,  the  plaintiffs  claiming  that  the  jn fig- 
ment should  have  been  in  their  favor  for  $15,897.65,  witli  in- 
terest from  November  20,  1892,  and  the  defendant  claiTnini^, 
in  his  brief,  but  not  in  his  motion  for  new  trial,  inter  alia,  that 
the  judgment  should  have  been  against  him  for  only  $/i,500, 
with  interest.  The  circuit  court  overruled  the  plaiTitiflf^i^ 
motion  for  a  new  trial,  and  sustained  the  defendant's  nuhtion 
for  a  new  trial,  assigning  as  ground  for  so  doing:  "That  tljn 
judgment  is  against  the  law  in  including  as  damages  agnin^t 
the  defendant,  profits  made  by  other  associates;  whercii.^,  it 
should  have  been  for  the  profit  made  by  himself  only,  to-wit, 
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the  sum  of  thirty-five  hundred  dollars,  with  interest/'  Thi& 
point  is  not  made  in  the  defendant's  motion  for  a  new  trial, 
but  that  motion  was  based  upon  alleged  errors  in  the  admission 
and  exclusion  of  evidence;  that  the  judgment  was  against  the 
evidence,  the  law,  and  the  weight  of  the  evidence;  and  that  the 
judgment  should  have  been  for  the  defendant  instead  of  for 
the  plaintiffs.  The  plaintiffs  appealed  from  the  order  grant- 
ing the  new  trial. 

The  case  made  below  was  this:  On  April  15,  1892, 
Gkorge  Denison  and  J.  S.  Dobyns  purchased  from  Lucie 
Beekin,  a  tract  of  land  just  outside  of  East  St.  Louis,  called 
"Beacon  Heights"  for  $57,600,  of  which  $10,000  was  paid  by 
them  in  cash,  and  the  balance  evidenced  by  notes  secured  by 
a  deed  of  trust  Denison  and  Dobyns  did  not  take  the  title 
in  their  own  names,  but  had  it  conveyed  to  one  Gunn,  and  he 
executed  the  notes  and  deed  of  trust.  Afterwards,  Denison 
and  Dobyns  caused  Gunn  to  execute  a  second  mortgage  on  the 
land,  securing  a  note  for  $28,800,  which  was  made  payable  to 
Dobyns.  Then  they  caused  Gunn  to  execute  a  quitclaim  deed 
to  Denison  conveying  to  him  the  equity  of  redemption.  Then 
Denison  entered  into  a  contract  with  C.  0.  and  J.  T.  McCas- 
land  wherein  it  was  agreed  that  they  should  sell  the  land,  and 
after  paying  Mrs.  Beekin  the  balance  due  her  of  $47,600,  with 
interest,  and  after  paying  Denison  the  $10,000  that  had  been 
paid  Mrs.  Beekin  as  the  cash  payment,  with  interest,  whatever 
was  left  of  the  $28,800,  represented  by  the  second  mortgage 
and  all  benefits  arising  from  the  sale  of  the  equity  of  redemp- 
tion, was  to  be  divided  between  the  McCaslands,  on  the  one 
side,  and  Denison  and  Dobyns,  on  the  other,  in  equal  parts. 
This  agreement  was  recorded  August  5,  1892. 

The  McCaslands  agreed  to  sell  the  property  to  the  de- 
fendant for  $'72,000.  The  defendant  formed  a  syndicate  to 
buy  it,  composed  of  himself,  J.  T.  McCasland,  George  W. 
Davis,  William  H.  Miltenberger,  Hubert  P.  Taussig,  who  each 
ascrccd  to  take  and  pay  for  a  sixth  part  thereof,  and  John 
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Low  and  Alfred  Baker,  who  each  agreed  to  take  and  pay  for 
a  tvvelfth  part  thereof.  The  defendant  represented  to  the 
syndicate  that  the  price  to  be  paid  for  the  property  was 
$93,000.  The  defendant  was  constituted  the  trustee  to  re- 
ceive the  amounts  each  member  of  the  syndicate  was  to  pay, 
and  to  purchase  the  property  and  take  the  title  in  his  name 
as  trustee.  The  $93,000,  the  purchase  price  by  the  terios  of 
the  syndicate  agreement,  was  to  be  made  up  as  follows: 
"$42,000  cash;  assume  an  incumbrance  now  on  the  propf/rty, 
nmning  one  and  two  years  of  $42,600,  together  with  iuterest 
due  thereon,  and  make  a  second  mortgage  of  $8,400,  due  in 
sixty  days."  In  point  of  fact  the  incumbrance  then  due  on 
the  property  amounted  with  accumulated  interest  to  $47,588. 
This  agreement  was  signed  November  9,  1892. 

In  accordance  with  this  arrangement  and  upon  demand 
of  defendant,  Taussig  paid,  first,  $300,  and  later  $7,000;  Davis 
paid  $6,700;  Baker  paid  $3,350,  and  Low  paid  $3,350,  aggre- 
gating $21,000,  which  was  collected  from  them  upon  the 
theory  that  $42,000  cash  had  to  be  paid,  and  that  the  de- 
fendant, J.  T.  McCasland  and  W.  H.  Miltenberger  would  pay 
the  other  $21,000,  that  is  $7,000  each.  In  fact,  none  of  these 
three  paid  a  cent  of  the  alleged  $42,000  cash  payment,  nor 
wns  any  such  amoimt  to  be  paid  to  Denison,  Dobyns  and  Mc- 
Casland for  the  property,  as  will  more  fully  appear  hereinafter. 

There  was,  however,  a  syndicate  within  a  syndicate — a 
wheel  w^ithin  a  wheel.  On  October  15,  1892,  the  defendant, 
Miltenberger,  and  J.  T.  McCasland  formed  the  inner  circle, 
and  agreed  to  buy  the  property  for '$72,000,  and  to  share 
equally  all  the  emoluments  and  profits  of  every  nature  arising 
therefrom. 

In  the  meantime,  the  agreement  between  Denison,  Dob- 
yas  and  McCasland  was  modified,  and  Denison  and  Dobyns 
agreed  to  sell  the  property  for  $61,204.70,  made  up  of  the 
balance  due  Mrs.  Beekin  $47,588,  the  $10,000  cash  paid  by 
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Denison  and  Dobyns  with  six  months  interest,  amounting  to 
$350,  some  expenses  Denison  and  Dobyns  had  paid,  amomiting 
to  $266.70,  and  $3,000  profit  to  Denison  and  Dobyns,  aggre- 
gating $13,616.70  to  Denison  and  Dobyns  and  $47,588  to 
Mrs.  Beekin. 

Thus,  McCasland  was  getting  the  property  from  Denison 
and  Dobyns  for  $61,204.70,  and  was  selling  it  to  the  inner 
syndicate,  composed  of  himself,  the  defendant  and  Milten- 
berger  for  $72,000,  and  the  inner  syndicate  was  sellirig  it  to 
the  outer  syndicate,  composed  of  these  three  and  the  plaintiffs, 
for  $93,000.  And  all  the  time  neither  the  defendant  nor 
McCasland  nor  Miltenberger  was  paying  a  cent. 

Finally  after  collecting  the  $21,000  from  the  plaintiffs, 
the  defendant,  acting  as  trustee,  purchased  the  property.  It 
was  done  in  this  way.  McCasland  released  on  the  record  the 
agreement  of  August  5,  1892,  relating  to  dividing  the  profits 
arising  from  the  $28,800  mortgage  and  from  the  sale  of  the 
equity  of  redemption.  Denison  and  Dobyns  released  and  can- 
celled the  mortgage  for  $28,800,  Denison  made  a  deed  to 
Hoffman,  the  consideration  being  stated  to  be  $93,000,  and 
with  the  $21,000  contributed  by  the  plaintiffs  the  defendant 
paid  as  follows:  Lucie  Beekin,  note  and  interest  (part  of  de- 
ferred purchase  price)  $5,176;  Denison  $13,616.70;  0.  O.  Mc- 
Casland, $2,395.30.  Thereafter  on  the  same  day,  November 
16,  1892,  the  defendant  made  a  note  for  $8,400  to  the  order 
of  C.  O.  McCasland,  and  secured  it  by  a  second  mortgage  on 
the  property.  The  note  was  discounted  and  the  inner  syndi- 
cate, J.  T.  McCasland,  Miltenberger  and  the  defendant,  di- 
vided the  proceeds  between  them. 

Thereafter  the  defendant  gave  declarations  of  trust  to 
the  several  parties.  Miltenberger  and  McCasland  sold  their 
interest  in  the  property,  and  the  plaintiffs  and  the  defendant, 
and  the  assignees  of  Miltenberger  and  J.  T.  McCasland,  paid 
the  balance  due  Mrs.  Beekin,  and  the  second  mortgage  for 
$8,400  given  by  defendant  as  aforesaid. 
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Thua  the  matter  remained  far  some  years  until  the  plain- 
tifl&  discovered  the  facts  to  be  as  here  stated,  and  they  then 
instituted  this  action. 

The  circuit  court  first  held  that  the  plaintiffs  were  entitled 
to  recover  $11,604.15,  with  interest,  and  afterwards  held  they 
were  entitled  to  recover  only  $3,500.  The  $11,604,15  was 
made  up,  according  to  defendant's  contention,  of  the  one-sixth 
share  of  the  $21,000  which  each  of  the  inner  syndicate^  made 
(by  not  contributing  anything  themselves)  amounting  to  $3,500 
each,  aggregating  $10,500,  and  an  alleged  error  of  $1,()00 
which  the  court  is  said  to  have  made  in  charging  the  Jcftiid- 
ant  with  $1,000  paid  to  McCasland,  but  claimed  not  to  be 
connected  with  this  transaction.  This,  however,  accounts  for 
but  $11,500  of  the  $11,604.15,  which  the  court  first  found 
the  plaintiffs  could  recover.  It  accounts,  however,  f*:tr  the 
ruling  on  the  motion  for  new  trial  that  the  plaintiffs  are  en- 
titled  to  recover  from  the  defendant  only  the  portion  of  the 
secret  profits  he  received,  stated  to  be  $3,500. 


The  representations  in  the  contract  of  purchase  signed 
by  the  plaintiffs,  the  defendant,  McCasland,  and  Miltenberger 
that  the  property  was  to  cost  $93,000  and  that  $42,000  wm  to 
be  paid  in  cash,  were  untrue  and  were  known  to  the  defendant 
and  McCasland  and  Miltenberger  to  be  untrue.  Thev  knew 
that  McCasland  offered  the  property  to  the  defendant  for 
$72,000.  The  $21,000  difference  represented  nothing  of  value 
and  one-half  thereof  (which  the  plaintiffs  would  have  been  de- 
ceived into  paying)  represented  a  part  of  the  secret  profits  the 
ianner  syndicate  intended  to  pocket.  In  fact,  $93,000  never 
was  paid.  Denison  and  Dobyns  reduced  their  first  pr^ptiii* 
tion  to  McCasland  from  an  agreement  to  sell  subject  to  balance 
due  Mrs.  Beekin  of  $47,588,  and  subject  to  the  second  mort- 
gage to  Dobyns  of  $28,800,  and  out  of  the  latter  sum  to  pay 
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Denison  $10,000  and  interest,  and  to  divide  the  balance  thereof 
between  them,  to  a  flat  agreement  to  sell  for  $61,204.70,  of 
which  Denison  was  to  get  $10,408.30,  the  cash  payment  made 
by  him  to  Mrs.  Beekin,  and  interest,  and  $208,40  expense 
paid  by  him,  and  $3,000  profit,  aggregating  $13,616.70,  and 
the  purchasers  were  to  pay  Mrs.  Beekin  the  balance  due  her 
of  $47,588.  It  was  under  this  latter  agreement  that  the  prop- 
erty was  sold.  It  was  conveyed  by  Denison  to  the  defendant 
and  not  by  C.  O.  McCasland  as  the  contract  of  purchase  stated. 
C.  O.  McCasland  never  had  any  title  to  the  property,  and  never 
had  any  interest  in  the  matter  except  as  a  co-partner  with  J. 
T.  McCasland  in  the  real  estate  business,  with  whom  the  first 
arrangment  for  the  sale  of  the  property  was  made,  but  which 
was  afterwards  rescinded  and  the  new  arrangement  above  set 
forth  was  made. 

It  is  claimed  that  $72,000  was  paid  for  the  property,  and 
it  is  figured  out  in  this  way: 

Beekin  mortgage  assumed  and  paid $47,588.00 

Check  to  George  Denison 13,616.70 

Second  mortgage  to  C.  O.  McCasland  paid.. . .     8,400.00 
Paid  J.  T.  McCasland 2,395.30 


$72,000.00 


The  contract  of  purchase  specified,  however,  that  the  in- 
cumbrance on  the  property  was  only  $42,600,  and  this  was  all 
the  plaintiffs  agreed  to  assume.  In  fact,  it  was  $47,588.  The 
difference,  $5,000  (in  round  numbers)  with  interest,  the  de- 
fendant wTongfully  paid  out  of  the  $21,000  contributed  by 
the  plaintiffs.  The  remainder,  $42,600  with  interest,  was 
afterwards  paid  by  all  the  plaintiffs,  the  defendant,  and  the 
assignees  of  McCasland  and  Miltenberger  in  their  proper  pro- 
portions. The  whole  of  the  $13,616.70  paid  to  Denison  came 
out  of  the  $21,000  contributed  by  the  plaintiffs.  The  defend- 
ant, McCasland  and  Miltenberger  paid  no  part  of  it.     The 
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same  is  true  of  the  $2,395.30  paid  to  McCasland.  The  $8,400 
mortgage  to  C.  O.  McCasland  was  afterwards  paid  by  said 
parties  in  proportion  to  their  holdings.  So  that  of  the  $72,000 
so  claimed  to  be  paid  for  the  property,  the  plaintiffs'  money 
paid  as  follows: 

Denison $13,616.70 

Mrs.  Beekin 5,000.00 

J.  T.  McCasland 2,383.30 

$21,000.00 
and  also 

One  half  deferred  debt  to  Mrs.  Beekin $21,300.00 

One  half  mortgage  to  C.  0.  McCasland 4,200.00 


$46,500.00 


And  the  balance  of  thfe  $72,000,  amounting  to  $25,500, 
was  paid  by  the  defendant  and  the  assignees  of  MeCasland 
and  Miltenberger.  Thus  it  will  be  seen  that  even  if  the  true 
purchase  price  was  $72,000,  the  plaintiffs  have  paid  $10,500 
more  than  their  proportion  of  it. 

This  same  result  follows  if  the  transaction  be  divided  in 
two  parts,  to-wit,  the  cash  payments  and  the  deferred  payment. 
The  cash  payments  were  $13,616.70  to  Denison,  $5,000  to 
Mrs.  Beekin,  and  $2,383,30  (in  fact  the  amount  was  $2,395.30) 
aggregating  $21,000.  The  defendant  paid  this  with  the 
$21,000  collected  from  the  plaintiffs.  The  defendant  paid 
Mrs.  Beekin  $175  interest  on  the  $5,000,  and  he  paid  to  Mc- 
Casland the  difference  between  $2,383.30  and  $2,395.30, 
amounting  to  $12,  and  aggregating  $187.  So  that  plaintiffs' 
money  paid  $21,000  of  the  cash  payments  and  the  defendant's 
money  paid  $187,  and  McCasland  and  Miltenberger,  who  to- 
gether had  a  one-third  interest,  paid  nothing.  In  fact,  they 
never  have  paid  anything;  whatever  was  paid  for  their  inter- 
est was  paid  by  their  assignees. 
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The  plaintiffs'  share  of  the  cash  payments  was  (in  round 
numbers)  $10,500  and  the  defendant's  and  MeCasland  and 
Miltenberger's  share  was  $10,600.  Instead  of  putting  up  his 
part  and  requiring  MeCasland  and  Miltenberger  to  put  up 
their  part  of  their  $10,500,  the  defendant  wrongfully  used 
$10,500  of  the  $21,000  contributed  by  the  plaintiffs  and  with 
it  paid  the  $10,500  which  he,  MeCasland  and  Miltenberger 
owed.  It  is  true  they  three  profited  $3,500  each  by  the  trans- 
action. But  it  is  wholly  erroneous  to  say  that  under  such 
circumstances  the  defendant  should  be  liable  only  for  $3,500, 
the  profit  to  himself.  And  for  this  reason,  the  $10,500  paid 
for  the  share  of  himself,  MeCasland  and  Miltenberger,  was 
trust  funds  in  the  defendant's  hands  belonging  to  the  plaintiffs. 

This  being  true,  the  defendant  is  responsible  to  the  plain- 
tiffs for  the  whole  of  it,  and  he  can  no  more  excuse  himself 
by  showing  that  he  only  got  $3,500  profit  out  of  it  and  the 
other  $7,000  went  to  MeCasland  and  Miltenberger,  than  he 
could  excuse  himself  in  toto  if  he  had  given  the  whole  of  it 
away  or  had  squandered  it.  He  misappropriated  it  and  there- 
fore he  is  liable  for  the  whole  of  it,  and  it  is  immaterial  how  he 
spent  it  or  who  benefited  by  it.  In  equity  he  received  it  as 
trustee,  and  has  not  spent  it  for  trust  purposes,  and,  there- 
fore, it  is  treated  as  if  it  was  still  in  his  hands  and  he  can  not 
be  heard  to  say  it  is  not. 

It  follows  that  the  circuit  court  was  in  error  in  holding 
that  the  defendant  was  liable  only  for  $3,500  and  interest. 

But  this  is  not  all  of  the  case.  The  amount  of  cash  the 
defendant  was  entitled  to  pay  is  the  $13,616.70  paid  to  Deni- 
son  and  the  $5,175  paid  to  Mrs.  Beekin,  aggregating  $18,- 
791.70.  The  half  of  this  which  the  defendant  was  entitled  to 
pay  out  of  the  $21,000  contributed  by  the  plaintiffs  is 
$9,395.85.  The  payment  of  $2,395.30  to  MeCasland  was 
wholly  unauthorized  and  improper.  Deduct  the  $9,395.85 
from  the  $21,000  and  it  leaves  $11,604.15  as  the  balance  of 
the  trust  funds  in  the  defendant's  hands  belonging  to  the 
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plaintiffs,  for. which  they  are  entitled  to  a  judgment,  and  this 
is  the  exact  amount  the  court  entered  a  judgment  for,  and 
that  result  was  manifestly  reached  in  this  way,  and  was  the 
proper  amount,  with  the  exception  that  it  did  not  include  the 
one-half  of  the  $8,400,  the  second  mortgage  to  C.  O.  McCas- 
land  that  the  plaintiffs  afterwards  paid.  The  plaintiffs  were 
entitled  to  recover  this  $4,200  in  addition  to  the  $11,604.15. 

It  was  a  fraud  upon  the  plaintiffs  for  the  defendant  to  use 
$2,395.30  of  their  money  to  pay  McCasland  and  it  was  a  like 
fraud  for  the  defendant  to  put  the  second  mortgage  on  the 
property  for  $8,400  to  McCasland.  For  both  sums  repre- 
sented a  secret  profit  which  McCasland,  at  least,  if  not  the 
defendant  also,  was  making  out  of  the  transaction,  when  he 
was  a  party  to  the  purchase. 

When  McCasland  went  into  the  syndicate  to  buy  the  prop- 
erty from  Denison,  he  lost  all  rights  to  profits  under  his  origi- 
nal contract  with  Denison,  so  far  as  the  plaintiffs  and  the  other 
members  of  the  syndicate  were  concerned.  So  when  McCas- 
land entered  into  the  contract  of  October  15,  1892,  with  the 
defendant  and  Miltenberger,  to  form  an  inner  syndicate  and 
share  the  profits  arising  from  a  sale  of  the  property  for 
$72,000,  he  lost  all  rights  to  profit  under  his  original  agree- 
ment with  Denison,  so  far  as  the  plaintiffs  were  concerned. 
Such  an  arrangement  was  a  fraud  upon  the  plaintiffs.  But 
he  also  ceased  to  have  any  rights  under  his  original  contract 
with  Denison,  when  the  new  arrangement  was  made  with  Deni- 
son whereby  Denison  agreed  to  sell  and  did  sell  the  property 
for  $13,616.70,  subject  to  the  balance  due  Mrs.  Beekin  of 
$47,388.  Therefore,  it  was  a  fraud  upon  the  plaintiffs  for  the 
defendant  to  place  the  $8,400  mortgage  on  the  property,  one- 
half  of  which  the  plaintiffs  paid.  This  half,  amounting  to 
$4,200  which  the  plaintiffs  paid,  as  well  as  the  $2,395.30  paid 
McCasland  out  of  the  plaintiffs'  $21,000,  is  the  secret  and 
fraudulent  profit  that  the  inner  syndicate  made,  or  which  Mc- 
Casland made  and  the  defendant  permitted  him  to  make,  and 
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it  was  a  brcich  of  trust  and  a  fraud  whether  the  defendant 
shared  in  it  with  MeCasland  or  not,  and  the  defendant  is  liable 
to  the  plaintiffs  for  the  loss  they  sustained  thereby,  which 
amounts  to  $4,200. 

The  judgment  of  the  circuit  court  should  have  been  for 
this  $4,200  in  addition  to  the  $11,604.15  aggregating 
$15,804.15,  with  six  per  cent  interest  thereon. 

It  follows  that  the  circuit  court  erred  in  sustaining  the 
defendant's  motion  for  a  new  trial  and  should  have  sustained 
the  plaintiffs'  motion  for  new  trial. 

For  these  reasons,  the  judgment  of  the  circuit  court  in 
sustaining  the  defendant's  motion  for  a  new  trial  is  reversed, 
and  the  cause  remanded  to  that  court  with  directions  to  set 
aside  its  orders  sustaining  the  defendant's  motion  for  a  new 
trial,  and  overruling  the  plaintiffs'  motion  for  new  trial,  to 
reinstate  those  motions  on  the  docket,  and  to  proceed  there- 
after in  Accordance  herewith.     All  concur. 
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Division  One,  March  12,  1902. 

1.  Admissibility  of  Bebuttal  Testimony:  witnesses  discharged. 
It  is  proper  to  permit  plaintiff  to  introduce  evidence  in  rebuttal 
whether  defendant's  witnesses  are  in  court  or  not,  or  whether  they 
have  boon  discharged  or  not,  for  testimony  in  rebuttal  should  be 
carefully  and  strictly  limited  to  disproof  of  the  testimony  adduced 
by  the  defendant. 


:  :  NEWLY-DISCOVERED  EVIDENCE:  AGREEMENT:  REOPEN- 
ING CASE.  At  the  approach  of  recess,  plaintiff  announced  that  he 
wished  to  introduce  only  one  other  witness,  a  doctor,  and  when  th© 
court  insisted  that  he  introduce  him  before  recess  he  stated  he  was 
not  in  court.  Thereupon,  the  court  agreed  that  he  might  introduce 
him  after  the  recess,  and  requested  the  attorneys  to  prepare  their  in- 
structions, and  discharged  the  witnesses.  On  reassembling  the  doc- 
tor had  not  come  in  and  plaintiflf  offered  to  introduce  a  witness 
in  rebuttal  of  the  testimony  of  defendant,  who  was  then  in  court. 
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to  which  defendant  objected  on  the  ground  that  the  case  had  been 
closed  and  the  witnedses  discharged,  and  in  reply  to  this  the  plain- 
tiff stated  that  the  facts  he  proposed  to  show  by  the  witness  were 
strictly  in  rebuttal,  and  that  he  had  learned  that  the  witness  was 
cognizant  of  them  for  the  first  time  within  the  recess  hour.  Held, 
that  this  proposed  testimony  was  not  of  the  character  denominated 
newly-discovered  evidence,  and  could  not  be  disposed  of  as  being  cum- 
ulative, but  was  properly  admissible  as  rebuttal,  and  the  court  erred 
in  excluding  it.  The  gravamen  of  the  error  is  not  that  the  proposed 
testimony  might  not  have  been  rebuttal,  but  that  the  witness  was 
not  permitted  to  testify  at  all.  Heldy  also,  that  the  court  was  not 
justified  in  excluding  the  testimony  on  the  ground  that  plaintiflf  had 
distinctly  agreed  that  he  had  but  one  other  witness,  and  he  a 
doctor,  since  when  this  witness  was  offered,  plaintiff  also  stated 
that  he  learned  of  the  witness's  knowledge  since  the  adjournment 
for  recess. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon,  Wm, 
Zachritz,  Judge. 

Affiemed. 

Seddon  £  Blair  and  Robert  A,  Holland,  Jr.,  for  appel- 
lants. 

(1)  The  court  ruled  correctly  in  the  trial  of  the  above 
cause,  in  excluding  the  testimony  of  Evans.  It  would  have 
worked  a  great  injustice  to  defendants  had  the  court  ruled 
otherwise,  and  such  action  would  have  been  a  manifest  abuse 
of  judicial  discretion.  Kucker  v.  Eddings,  7  Mo.  118  ;  Mayor 
of  Liberty  v.  Burns,  114  Mo.  426;  Nelson  v.  Finseth,  57  X. 
W.  (Minn.)  141;  Eyerman  v.  City  of  Menomonie,  51  N.  W. 
(Wis.)  1013;  Peppettv.  Eailroad,  119  Mich.  640;  McCloud, 
Love  Co.  V.  Doud,  56  Neb.  270;  Banning  v.  Purington 
75  N.  W.  (Iowa)  639;  Osgood  v.  Bander,  47  N.  W.  (Iowa) 
1001.  (2)  The  court  erred  in  granting  a  new  trial  on  the 
ground  that  Evans's  testimony  was  wrongfully  excluded,  bo- 
cause  the  plaintiff  saved  no  exception  to  the  ruling  of  the 
•court     Bray  v.  Kramp,   113  Mo.   552;   Smith  v.   Dunklin 
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County,  83  Mo.  195.  (3)  The  court  erred  in  granting  a 
new  trial  to  plaintiff,  because  na  new  facts  were  brought  to  the 
attention  of  the  court  after  the  said  trial  that  would  authorize 
the  court  in  so  acting.  Where  a  new  trial  is  granted  on  the 
ground  of  newly-discovered  evidence,  it  is  a  prerequisite  that 
the  party  applying  for  same  should  file  an  aflSdavit  showing 
what  the  said  new  testimony  is ;  or  to  show  why  such  aflSdavit 
is  not  filed.  No  such  affidavit  was  filed  in  this  case.  State 
V.  ISTettles,  153  Mo.  468;  State  v.  Eay,  53  Mo.  345;  Culbert- 
son  v.  Hill,  87  Mo.  553.  (4)  The  court  erred  in  granting 
plaintiff  a  new  trial,  because  the  affidavit  filed  by  plaintiff  does 
not  set  out  what  the  alleged  newly-discovered  evidence  is. 
Culbertson  v.  Hill,  supra ;  State  v.  Schaefer,  56  Mo.  App.  496. 
(5)  The  court  erred  in  granting  plaintiff  a  new  trial,  because 
no  affidavit  was  filed  showing  that  the  new  evidence  relied 
upon  is  not  merely  cumulative.  State  v.  Nettles,  153  Mo. 
468 ;  Folding  Bed  Co.  v,  Eailroad,  148  Mo.  478 ;  State  v. 
Bybee,  149  Mo.  632 ;  State  v.  Lucas,  147  Mo.  70 ;  State  v. 
Meyers,  115  Mo.  394.  (6)  The  court  erred  in  granting 
plaintiff  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence, because  the  affidavit  of  plaintiff  does  not  show  that  he 
used  due  diligence  to  obtain  said  evidence  for  the  trial.  State 
V.  Nagel,  136  Mo.  45;  State  v.  Luke,  104  Mo.  563;  State  v. 
Nickens,  122  Mo.  607;  Maxwell  v.  Eailroad,  85  Mo.  95; 
State  V.  Cantlin,  118  Mo.  100 ;  Kelly  v.  Saunders,  35  Mo. 
200.  (7)  The  court  erred  in  granting  plaintiff  a  new  trial 
on  the  ground  of  newly-discovered  evidence  because  the  affida- 
vit filed  by  plaintiff  does  not  aver  that  the  verdict  was  unjust, 
and  that  the  applicant  has  merits.  Culbertson  v.  Hill,  supra; 
Meechum  v.  Judy,  4  Mo.  361.  (8)  The  court  erred  in  g^a^^ 
ing  plaintiff  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  because  plaintiff's  application  does  not  comply  with 
any  of  the  rules  laid  down  by  the  authorities.  Courts  ar^ 
reluctant  to  grant  new  trials  on  this  ground.     State  v.  Bybee, 
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supra;  State  v.  Sansone,  116  Mo.  1;  Cook  v.  Eailroad,  66 
Mo.  38. 

Lee  Me^riweiher  for  respondent 

(1)  An  order  granting  a  new  trial  will  not  be  reversed 
on  appeal  even  though  the  Supreme  Court  may  be  of  the  opin- 
ion that  the  error  was  not  sufficient  to  require  a  reversal  of  the 
judgment.  '  Bunjan  v.  Eailroad,  127  Mo.  12.  (2)  The 
granting  or  refusing  of  a  new  trial  ia  a  matter  entirely  in  the 
discretion  of  the  trial  court.  "The  true  rule  is  to  leave  these 
matters  of  practice  to  the  sound  judgment  of  the  trial  court." 
In  appeals  from  the  action  of  a  trial  court  in  granting  new 
trials  on  account  of  errors  in  law  committed,  the  Supreme 
Court  must  assume,  if  error  was  conunitted,  that  the  trial 
court  r^arded  it  as  prejudicial.  And  though  ^the  error  may 
not  have  been  sufficient  to  reverse  a  judgment,  yet  the  Supreme 
Court  must  presume  that  the  court,  with  its  better  knowledge 
of  the  trial  and  the  effect  the  error  may  have  had  upon  the 
result,  acted  correctly.  Bimyan  v.  Railroad,  supra ;  Mayor  of 
Liberty  v.  Bums,  114  Mo.  436;  Bray  v.  Kremp,  113  Mo.  552. 

MABSHALL,  J. — Appeal  from  an  order  granting  the 
plaintiff  a  new  trial.  The  plaintiff,  an  employee  of  the  de- 
fendant, was  injured  by  the  fall  of  a  derrick,  in  consequence 
of  the  use  of  an  alleged  insufficient  or  defective  rope.  The 
answer  is  a  general  denial,  with  a  plea  of  negligence  of  a  fel- 
low-servant.    The  reply  is  a  general  denial. 

The  case  is  here  upon  what  is  designated  a  complete 
record.  But  neither  the  testimony  nor  the  instructions  are 
preserved  in  the  record. 

The  bill  of  exceptions  contains  the  following  recitals: 

"The  plaintiff  introduced  evidence  tending  to  sustain  the 
issues  on  his  part  and  to  support  the  allegations  in  his  petition, 
and  rested  his  prima  facie  case. 
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"The  defendants  then  introduced  evidence  tending  to  sus- 
tain the  issues  on  their  part,  and  to  support  the  allegations  of 
their  answer,  and  rested. 

"The  plaintiff  then  introduced  evidence  tending  to  rebut 
the  evidence  and  defense  of  the  defendants. 

"Then,  and  about  the  hour  of  one  o'clock  p.  m.  of  Wed- 
nesday, the  first  day  of  March,  1899,  a  day  in  said  February 
term  of  this  court,  Mr.  Meriwether,  attorney  for  the  plaintiff, 
addressed  the  court  and  the  following  colloquy  and  further 
proceedings  occurred: 

"Mr.  Meriwether :  If  the  court  please,  I  have  one  more 
witness.  I  observe  it  is  about  one  o'clock  and  I  would  like  to 
have  the  privilege  of  placing  one  witness  on  the  stand  after 
recess. 

"The  Court :     Can't  you  put  him  on  now  ? 

"Mr.  Meriwether:  He  is  not  here.  He  is  a  doctor. 
That  will  be  my  last  witness. 

"The  Court :  Very  well ;  will  you  gentlemen  have  your 
instructions  ready  at  two  o'clock,  then  ? 

"Whereupon  the  court  discharged  the  witnesses  in  the 
case,  and  took  a  recess  until  2  p.  m. 

"At  the  hour  of  two  o'clock  p.  m.  of  the  same  day,  the 
court  re-convened  and  the  following  further  proceedings  were 
had  in  this  case: 

"John  Daniel  Evans  being  duly  sworn  on  the  part  of  the 
plaintiff  proceeded  to  testify  as  follows: 

"Direct  examination  by  Mr.  Meriwther  for  plaintiff: 

"Q.  Were  you  employed  upon  the  Brown  Building  at 
Washington  avenue  and  Twelfth  street  in  St.  Louis  on  the 
first  of  last  June  ?     A.     Yes,  sir. 

"Mr.  Blair:  We  insist,  your  Honor,  on  this  objection, 
that  this  witness  should  not  be  allowed  to  testify.  At  the  time 
the  court  took  its  recess,  Mr.  Meriwether  distinctly  stated  that 
he  closed  his  case  reserving  the  right  only  to  call  one  more  wit- 
ness, a  medical  expert;  to  this  we  agreed,  and  the  court  then 
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discharged  all  the  witnesses  and  we  are  not  prepared  to  meet 
any  other  evidence. 

"The  Court:  Mr.  Meriwether,  I  understood  that  you 
would  have  but  one  witness,  and  that  a  physician. 

"Mr.  Meriwether:  I  could  not  get  the  doctor,  and  I 
desire  to  place  this  witness  upon  the  stand  in  rebuttal  of  one 
of  the  defendant's  witnesses  who  is  now  here  in  the  court- 
room. 

"Mr.  Blair:  Well,  your  Honor,  of  course  our  under- 
standing was  that  the  case  was  closed  except  as  to  the  one 
medical  gentleman. 

"The  Court:  Yes,  it  was  a  clean-cut  understanding,  but 
I  do  not  think  you  will  be  damaged  if  it  is  merely  rebutting 
testimony,  but  I  will  not  permit  anything  else,  and  it  must  be 
in  connection  with  the  witness  now  in  court. 

"Mr.  Blair:  It  may  be  that  this  testimony  will  affect 
the  other  witnesses. 

"The  Court:  The  counsel  states  not.  It  was  a  distinct 
understanding  here,  and  upon  that  understanding  I  discharged 
all  the  witnesses  before  recess. 

"Mr.  Meriwether :  I  did  not  become  aware  of  this  testi- 
mony until  twenty  minutes  after  the  adjournment  of  court. 

"The  Court:  I  had  meant  to  finish  this  case  before  the 
recess,  and  discharged  all  the  witnesses  accordingly. 

^^Ir.  Meriwether :  I  will  place  only  one  witness  on  the 
stand,  and  will  not  take  as  long  in  examining  him  as  I  should 
have  taken  with  the  physician  and  he  will  testify  in  rebuttal 
only  of  a  witness  now  in  the  courtroom. 

"Mr.  Blair:  We  object,  your  Honor;  the  case  was 
closed  before  the  recess,  as  we  understood  it,  with  the  excep- 
tion of  the  rebuttal  testimony  upon  the  medical  and  surgical 
features  of  the  case. 

"The  Court :  I  am  not  clear  that  if  I  admit  this  it  will 
not  be  reversible  error ;  because  the  case  was  closed  at  the  recess 
hour,  with  the  exception  of  the  medical  witness. 
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"Mr.  Meriwether :  It  is  true  that  I  mentioned  the  fact 
that  I  expected  the  one  more  witness  to  be  a  physician.  That 
was  my  expectation,  and  if  the  doctor  w^e  here  I  shonld  place 
him  on  the  stand ;  but  I  maintain  your  Honor  that  the  courts 
are  here  to  further  justice  and  not  to  split  technicalities,  and 
there  can  be  no  possible  detriment  done  the  defendant's 'case 
when  I  state  that  I  will  ask  this  witness  to  testify  upon  a 
direct  statement  made  by  the  defendant's  witness  who  is  now 
in  this  courtroom,  and  which  will  affect  no  other  witness. 

"Mr.  Blair :  We  submit,  your  Honor,  that  this  case  has 
been  closed.  It  is  now,  according  to  the  counsel  and  the  order 
of  the  court,  submitted  to  the  jury  with  the  exception  of  such 
surgical  testimony  as  Mr.  Meriwether  may  wish  to  recall  in 
rebuttal  of  other  surgical  testimony.  It  was  upon  that  theory 
that  we  told  all  our  witnesses  that  they  need  not  return  any 
more,  and  we  are  not  prepared  to  meet  anything  else ;  we  are 
not  prepared  to  have  anything  else  in  the  case. 

"The  Court :  v  Mr.  Andrews,  did  you  take  the  statement 
of  Mr.  Meriwether  before  recess  ? 

"The  stenographer  read  the  statement  indicated. 

'^Ir.  Blair :  And  upon  that  statement  we  agreed  to  the 
case  being  closed  with  the  exception  of  the  surgical  witness 
and  to  all  the  other  witnesses  being  discharged. 

"The  Court.  The  record  may  show  that  Mr.  Blair  agreed 
to  that  and  the  witnesses  might  all  be  discharged  on  the  under- 
standing that  Mr.  Meriwether  at  two  o'clock  wo^ld  call  one 
witness,  a  medical  gentleman. 

"Mr.  Blair:  This  gentleman  whom  Mr.  Meriwether 
wishes  to  call  has  been  in  the  courtroom  all  of  to-day  and  all 
of  yesterday. 

"The  Court:  The  court  sustains  the  objection.  I  do 
not  think  there  is  anything  technical  about  ft.  This  testi- 
mony now  sought  to  be  introduced  may  involve  the  testimony 
of  several  witnesses  who  have  now  been  discharged  upon  your 
distinct  understanding,  and,  while  it  may  appear  as  if  it  was 
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a  hardship,  yet  you  may  have  placed  yourself  in  that  poaition 
and  I  certainly  can  not  allow  the  other  side  to  suffer  because 
you  asked  me,  on  that  distinct  understanding,  to  defer  the  fuis 
ther  hearing  of  the  case  until  two  o'clock. 

"And  these  were  all  the  proceedings  that  were  had  at  the 
trial  of  said  cause  in  connection  with  the  exclusion  of  the  tei- 
timony  of  John  Daniel  Evans. 

"The  court  then  in  writing  instructed  the  jury  upon  the 
law  of  the  case,  and  after  arguments  addressed  by  the  counsel 
to  the  jury  on  behalf  of  both  sides,  the  jury  retired  to  conBider 
their  verdict  and  thereafter  on  March  2,  1899^  the  jury  re- 
turned into  the  court  their  verdict  for  the  defendant^/' 

The  bill  of  exceptions  then  contains  the  motion  for  a  new 
trial  in  full;  the  sustaining  thereof,  "on  the  grounti  that  the 
court  erred  in  excluding  the  evidence  of  the  witness  John  D, 
Evans  produced  on  the  behalf  of  plaintiff,"  with  the  defend- 
ants' exception. 

The  abstract  of  the  record  contains  all  that  the  record 
does,  except' that  it  states  only  the  eighth  ground  assigued  in 
the  motion  for  a  new  trial. 


Upon  this  record  a  reversal  of  the  action  of  tlie  circuit 
court  in  granting  a  new  trial  is  asked.  Appelliint  treats  the 
case  as  one  of  a  motion  for  a  new  trial  based  up<in  newly  dia- 
coyered  evidence,  and  upon  that  hypothesis  shows  that  the 
plaintiff  has  failed  to  comply  with  the  rules  of  law  est^lilifihed 
by  a  long  line  of  decisions  in  this  State,  in  this,  ijiier  alia.,  that 
he  has  not  shown  diligence,  that  he  has  not  filed  the  affidavit  of 
the  newly-discovered  witness  showing  what  he  would  testify 
to,  that  he  has  not  shown  the  newly-discovered  evidence  is  not 
merely  cumulative  or  would  simply  tend  to  impeach  some  wit- 
ness who  testified  in  the  case,  and  that  he  has  not  shown  tliat 
the  verdict  is  unjust  or  that  he  had  a  meritorious  cause  of 
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action,  which  the  newly-discovered  evidence  would  tend  to 
establish. 

But  those  rules  of  law  do  not  apply  to  this  case.  For 
here  the  witness  was  in  court,  was  produced  by  the  plaintiff, 
and  upon  defendants'  objection  he  was  not  permitted  to  tes- 
tify at  all.  So  that  the  question  here  is  whether  the  court 
erred  in  refusing  to  allow  the  witness  to  testify  at  all.  The 
record  shows  that  during  the  progress  of  the  plaintiff's  case,  in 
rebuttal,  and  when  within  a  few  minutes  of  the  noon  recess 
hour,  and  before  the  plaintiff  had  rested  hijs  case,  the  plaintiff's 
counsel  stated  that  he  had  one  more  witness  to  examine  and 
would  like  to  have  the  privilege  of  putting  him  on  the  stand 
after  recess.  Upon  the  court  asking  if  he  could  not  put  him 
on  the  stand  then,  cqunsel  stated  that  he  was  not  in  court ;  that 
he  was  a  doctor — and  that  he  would  be  his  last  witness.  There- 
upon the  court  directed  counsel  to  have  their  instructions 
ready  by  two  o'clock,  discharged  the  witnesses  in  the  case,  and 
took  a  recess  until  two  o'clock.  Upon  the  reassembling  of  the 
court,  the  plaintiff  did  not  put  the  doctor  upon  the  stand,  but 
instead  put  the  former  foreman  of  the  defendant  upon  the 
stand,  whose  testimony  the  plaintiff  first  heard  of  during  the 
recess,  and  after  stating  that  he  was  so  employed,  defendant  s 
counsel  objected  to  the  witness  being  permitted  to  testify  at 
all,  upon  the  ground  that  plaintiff  had  reserved  only  the  right 
to  call  one  more  witness,  a  medical  expert,  to  which  defendant 
had  agreed,  and  that  as  the  court  had  discharged  all  tbe  wit- 
nesses, the  defendant  was  not  prepared  to  meet  any  other  evi- 
dence. Thereupon  plaintiff's  counsel  stated:  "I  could  not 
get  the  doctor,  and  I  desire  to  place  this  witness  upon  the 
stand  in  rebuttal  of  one  of  the  defendant's  witnesses  ^ho  w 
now  here  in  the  courtroom."  After  further  colloquy  and  ob- 
jection that  it  might  be  that  the  testimony  would  affect  other 
witnesses,  and  after  the  court  had  called  attention  to  tbe  fact 
that  counsel  for  plaintiff  stated  that  it  would  not  SiSect  any 
other  witness  except  the  one  in  court  (stated  in  the  briefs  to 
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be  the  defendant  himself),  the  court  refused  to  allow  the  wit- 
ness to  testify. 

It  is  dear  that  in  so  ruling  the  learned  trial  judge  was 
in  error,  and  it  is  equally  dear  that  the  judge  was  right  in  cor- 
recting this  error  when  his  attention  was  called  to  the  error  by 
the  motion  for  a  new  trial.  For,  if  the  proposed  testimony 
of  this  witness  would  affect  only  the  testimony  of  a  witness  for 
the  defendant  who  was  still  in  court,  the  defendant  could  not 
be  unlawfully  prejudiced,  or  if  the  proposed  testimony  affected 
the  testimony  of  any  other  witness  for  the  defendant  who  had 
been  discharged  and  was  no  longer  in  court,  the  defendant 
could  not  be  unlawfully  prejudiced.  And  for  this  manifest 
reason — the  witness  was  called  by  the  plaintiff  in  rebuttal,  and, 
hence,  his  testimony  was  only  admissible,  and  should  be  strictly 
confined  to  matters,  in  rebuttal  of  the  testimony  of  the  de- 
fendant's witnesses.  Therefore,  whether  the  defendant's  wit- 
nesses were  in  court  or  not,  they  could  not  be  allowed  to  again 
take  the  stand  and  deny  what  the  plaintiff's  witnesses  in  re- 
buttal had  testified  to.  Testimony  in  rebuttal  should  be 
carefully  and  strictly  limited  to  disproof  of  the  testimony 
adduced  by  the  defendant.  And  when  tibis  is  done,  the  mat- 
ter is  ended  and  the  case  should  be  closed,  for  there  is  then  an 
afitaaance  of  a  fact  by  the  defendant  and  the  denial  of  that 
fact  by  the  plaintiff.  Plaintiff's  counsel  distinctly  stated  that 
the  testimony  he  offered  in  rebuttal  would  only  tend  to  contra- 
dict evidence  offered  by  the  defendant,  and  this  being  so,  it 
was  strictly  within  the  rule  relating  to  and  governing  evidence 
in  rebuttal,  and  the  court  had  no  right  to  exclude  it  It  must 
be  carefully  noted,  that  this  is  not  a  case  where  the  plaintiff 
asked  to  have  the  case  reopened  after  it  had  been  submitted, 
nor  yet  where  the  plaintiff  before  a  final  submission  asked 
leave  to  introduce  evidence  that  was  properly  evidence  in  sup- 
port of  the  plaintiff's  case  in  chief.  In  such  cases  a  totally 
different  rule  obtains.     The  court  should  have  permitted  ibis 
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witness  to  testify,  but  should  have  limited  his  testimony  strictly 
to  matters  in  rebuttal. 

It  is  argued,  however,  that  the  plaintiff  lost  his  right  to 
call  this  witness  by  reason  of  his  statement  before  recess  that 
he  would  call  only  one  more  witness — a  doctor — after  recess, 
and  that  it  was  upon  the  faith  of  this  agreement  or  statement 
that  the  court  adjourned  before  its  usual  recess  hour,  and  that 
without  this  the  court  would  have  enforced  a  submission  of  the 
case  before  taking  a  recess. 

Conceding  that  the  plaintiff  had  no  right  to  call  any  wit- 
ness after  recess  except  a  doctor,  and  conceding  that  in  calling 
this  witness  instead  of  a  doctor  the  plaintifi  could  only  do  so 
by  leave  of  court,  after  the  explanation  given  by  the  plaintiff 
that  he  did  not  learn  of  the  existence  of  the  proposed  evidence 
until  during  the  recess,  the  court,  in  the  exercise  of  a  sound 
judicial  discretion,  should  have  heard  the  testimony.  The  tes- 
timony has  not  been  preserved  by  the  record,  so  that  it  can  not 
now  be  determined  whether  the  witness's  testimony  would 
have  been  cumulative  or  not,  or  .what  bearing  it  would  have 
had  upon  the  case.  If  the  rules  of  law  had  been  properly  en- 
forced the  witness  could  only  have  testified  to  matters  in  re- 
buttal. It  is  not  what  the  witness  might  or  might  not  have 
said  that  constitutes  the  gravamen  of  the  complaint  here —  it 
is  the  fact  that  he  was  not  permitted  to  testify  at  all. 

Without  considering  any  other  matter  so  learnedly  dis- 
cussed by  counsel,  it  follows  from  the  foregoing  that  the  cir- 
cuit court  was  right  in  granting  a  new  trial,  as  a  matter  of  law, 
independent  of  any  matter  of  discretion,  and  hence,  the  judg- 
ment is  aflBrmed.     All  concur,  except  Vallianl,  J,,  absent 
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GUINEY,  Appellant,  v.  SOUTHERN  ELECTRIC  RMLr 
ROAD  COMPANY. 

Division  One,  March  12,  1902. 

1.  Negligence:  fibemait:  obdinakt  cabe.  From  the  ex^rdse  of  ordl* 
nary  care  in  approaching  a  street  car  crossing  no  ose  in  any  w«.lk 
of  life  is  exempt. 

2.    :    :    ORDINABY    CABE:    "look     AND    LISTED:*'     mSTRUO- 

TiON:  NEGLIGENCE  AS  MATTEB  OF  LAW.  An  instruction  which  re- 
quired the  driver  of  a  fire  department  fuel  wagon  ciu  the  way  ta 
a  fire  on  approaching  a  street  car  crossing,  "to  6xerrise  ordinary 
care  upon  his  part,  and  to  look  and  listen  before  driving  on  de- 
fendant's track,  whether  its  servants  operating  its  car  ^ve  aignali 
or  not,  and  if  the  jury  believe  that  he  failed  to  exerci»f*  ordinarf 
care,  and  failed  to  look  and  listen^  and  thereby  dir^Hily  contri- 
buted to  the  collision,  etc.,  their  verdict  should  be  for  the  def<?T)tiaiit,*' 
did  not  declare  as  a  matter  of  law  that  a  failure  to  look  and  Ii?itefi 
is  under  all  circumstances  negligence,  but  required  of  him  the  exer- 
cise of  nothing  more  than  ordinary  care.  Besides,  where  th(?  top 
of  the  approaching  car  was  plainly  visible  to  the  driveft  the  use 
of  the  words  'Hook  and  listen"  was  plainly  appropriate. 

Appeal  from  St.  Louis  City  Circuit  Court — Hcni,  P*  B, 
Flitcraft,  Judge. 

Affirmed. 

Virgil  Rule  and  Jesse  A.  McDonald  for  appellant 

(1)  (a)  The  giving  of  instruction  10  was  error  because 
it  placed  upon  plaintiff's  intestate  a  higher  degree  of  car© 
than  is  required  of  a  fireman  in  responding  to  an  alarm  of 
fire,  and  declares  as  a  matter  of  law  a  failure  to  look  and  listen 
is  under  all  circumstances  negligence.  Smith  v.  Railroad^  61 
Mo.  591;  Olsen  v.  Railroad,  152  Mo.  430;  Magee  y.  RaQroad, 
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151  Mass.  241;  Warren  v.  MendenhaU,  79  K  W.  661;  Dona- 
hoe  v.  Railroad,  83  Mo.  560;  Schroeder  v.  Railroad,  108  Mo. 
322 ;  Railroad  v.  Jacobs,  101  Ala.  149.  (b)  Whether  a  fail- 
ure to  look  and  listen  is  negligence  in  this  case,  was  a  question 
of  fact  for  the  jury.  And  an  instruction  which  declares  a 
failure  to  look  and  listen  negligence  without  further  declaring 
that  by  looking  and  listening  he  would  have  seen  and  heard 
in  time  to  have  avoided  injury  to  himself,  is  prejudicial  error. 
Johnson  v.  Railroad,  77  Mo.  563;  Kelsay  v.  Railroad,  129 
Mo.  372;  Jones  v.  Barnard,  66  Mo.  App.  512.  (c)  Instruc- 
tion 10  should  have  been  refused  because  there  was  absolutely 
no  evidence  that  Jere  Guiney  did  not  look  and  listen.  It  is 
error  to  give  an  instruction  if  there  is  no  evidence  upon  which 
to  base  it.  Williams  v.  Railroad,  96  Mo.  275;  Evans  v.  Eail- 
road,  106  Mo.  594;  Graham  v.  Gross,  50  Mo.  App.  377; 
Seckinger  v.  Philibert,  129  Mo.  591;  2  Pat.  Complete  Dig., 
542,  543;  Mammerbeg  v.  Railroad,  62  Mo.  563.  (2)  The 
several  ordinances  of  the  city  of  St.  Louis,  relative  to  the  fire 
apparatus  having  the  right  of  way.  and  to  the  operation  of 
street  railroads  were  properly  admitted  in  evidence  and  were 
binding  on  defendant  Jackson  v.  Railroad,  167  Mo.  642; 
Chouquette  v.  Railroad,  152  Mo.  247;  Cooney  v.  Railroad, 
80  Mo.  App.  230.  (3)  Instruction  11  should  have  been  re- 
fused because  it  exonerated  defendant's  motomeer  from  all 
negligence  prior  to  the  time  his  car  reached  the  intersection  of 
the  streets.  (4)  The  court  should  have  sustained  the  plain- 
tiff's motion  for  a  new  trial  because  the  verdict  was  not  sup^ 
ported  by  the  evidence. 

Luhlce  cP  Muench  for  respondent 

(1)  The  instructions  given  for  defendant  must  be  read 
in  connection  with  those  given  for  the  plaintiff.  When  this 
is  done  here  it  will  readily  be  seen  that  the  criticisms  of  ap- 
pellant upon  the  last  two  instructions   given    for   defendant 
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are  wholly  witJiout  merit  or  foundation.  Henschen  v.  0- Ban- 
non,  66  Mo.  289;  Easley  v.  Eailroad,  113  Mo.  236;  Burdoin 
V.  Trenton,  116  Mo.  358.  "The  instructions  are  to  bo  talcen 
as  a  whole,  are  so  taken  by  men  of  common  understaudingj 
and  can  be  understood  in  no  other  way."  Owens  v.  Railroad, 
96  Mo.  181;  Hughes  v.  Railroad,  127  Mo.  452;  Deweeae  v. 
Mining  Co.,  128  Mo.  423;  Gordon  v.  Burris,  153  Mo.  237. 
(2)  The  last  two  instructions  given  for  defendant  were  both 
correct  and  directly  in  line  with  the  previous  decisions  of  thi^ 
court.  It  was  for  the  jury  to  determine  whether  or  not  be 
drove  his  horses  directly  over  the  lifeguard  of  the  car  recklessly 
•  because  he  was  not  looking  or  listening.  And  it  was  abo  for 
them  to  determine  whether  or  not  the  motorman  had  done 
everything  he  could  to  stop  the  car  "on  the  first  appearance  of 
danger,"  and  whether  or  not  he  had  brought  it  to  a  stMiui^till 
in  the  middle  of  Gratiot  street  so  that  the  north  half  of  the 
street  crossing  was  open  to  Guiney  for  his  "right  of  way/' 
Smith  V.  Railroad,  61  Mo.  592.  One  who  is  about  to  cross  a 
railroad  track  at  a  street  or  public  crossing  must  look  and  liaten 
for  a  train  where  by  listening  he  can  hear  and  by  looking  he 
can  see  an  approaching  train,  and  the  omission  of  either  wnnld 
be  such  negligence  on  his  part  as  to  prevent  a  recovery.  And 
he  is  not  relieved  of  such  duty  even  though  the  company  mar 
have  been  derelict  in  the  performance  of  its  duty  in  giTiTig  the 
statutory  signal.  He  must  use  both  his  eyes  and  ears  to  avoid 
injury.  The  duty  continues  until  the  dangerous  locality  is 
passed.  Boyd  v.  Railroad,  105  Mo.  371;  Butts  v.  Rnitroad, 
98  Mo.  272;  Stepp  v.  Railroad,  85  Mo.  229;  Lenix  v.  Railroad, 
76  Mo.  86;  Zimiqerman  v.  Railroad,  71  Mo.  476.  The  mle  is 
also  applicable  to  cable  and  electric  street  railway  crossings. 
Smith  V.  Railroad,  52  Mo.  App.  36;  Sonnenfeld  v.  Railrnad, 
69  Mo.  App.  668;  Culbertson  v.  Railroad,  140  Mo.  63.  (3) 
When  both  parties  are  guilty  of  negligence  which  contributes 
directly  to  the  injury,  there  can  be  no  recovery  of  damfijros  by 
or  for  the  injured  party.     This  rule  is  without  exception  or 
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qualification.  Hogan  v.  Kailroad,  150  Mo.  36;  Corcoran  v. 
Railroad,  105  Mo.  399.  Where  the  negligence  of  the  parties 
is  mutual,  there  can  be  no  recovery.  Murray  v.  Railroad,  101 
Mo.  236;  Kellny  v.  Railroad,  101  Mo.  67;  Dougherty  v.  Kafl- 
road,  97  Mo.  667.  (4)  Instruction  10  was  not  erroneous  in 
assuming  that  by  looking  and  listening  Guiney  could  have  seen 
the  car.  The  evidence  was  all  one  way  as  to  this.  Sitting  on 
the  front  of  the  open  fuel  wagon,  he  had  a  plain  view  of  the 
top  of  the  moving  car  and  of  the  trolley  pole,  which  indicated 
the  direction  the  car  was  going,  and  with  the  car  top  and  pole 
in  his  plain  view,  he  could  also,  by  giving  attention,  have  heard 
the  car.  Culbertson  v.  Railroad,  140  Mo.  63 ;  Dickson  v.  Rail- , 
road,  104  Mo.  491;  Pope  v.  Railroad,  99  Mo.  400;  Walker  v. 
Kansas  City,  99  Mo.  647;  Bank  v.  Hatch,  98  Mo.  376. 

BRACE,  P!  J. — This  is  an  action  by  the  widow  of  Jere- 
miah Guiney,  deceased,  to  recover  the  statutory  damages  of 
$5,000  for  the  death  of  her  husband,  which  resulted  from  in- 
juries received  by  him  in  a  collision  between  a  wagon  and  team 
being  driven  by  him,  and  one  of  the  cars  of  the  Southern  Elec- 
tric Railroad  Company,  at  the  crossing  of  Sixth  and  Gratiot 
streets  in  the  city  of  St.  Louis,  which  occurred  on  the  eleventh 
of  February,  1898.  The  verdict  was  for  the  defendant,  and 
the  plaintiff  appeals.  The  cause  of  action  stated  in  the  peti- 
tion was  negligence  of  the  defendant's  employees  in  the  man- 
agement of  its  car.  The  answer,  a  general  denial,  and  a  plea 
of  contributory  negligence,  upon  which  issue  was  joined  by 
reply.  No  question  is  raised  upon  the  pleadings,  or  the  action 
of  the  court  in  the  admission  or  exclusion  of  evidence. 

Gratiot  street  runs  east  and  west,  and  is  libont  thirty  feet 
wide.  Sixth  street  runs  north  and  south,  and  upon  it  is  located 
the  defendant's  double  track.  The  deceased  was  an  employee 
of  the  fire  department  of  said  city  and  engaged  in  driving  one 
of  the  fuel  wagons  of  the  department  (a  two-horse  wagon  about 
five  by  twelve  feet  in  size  equipped  with  a  gong,  and  loaded 
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with  about  twenty-five  bushels  of  coal).  Prior  to  the  collii?inn, 
in  response  to  a  fire  alarm,  the  fire  engine  and  hose  reel  be- 
longing to  the  same  services  with  this  fuel  wagon,  gmug  west 
on  Gratiot  street,  passed  over  this  i^rossing  and  out  of  ^^iglit  and 
hearing  therefrom.  About  ten  or  fifteen  minutes  later  the  de- 
ceased driving  the  fuel  wagon  and  following  after  in  tlie  same 
direction,  approached  this  crossing  at  a  rapid  rate  of  speed,  one 
of  hLs  horses  galloping,  the  other  trotting.  At  the  sanie  time 
defendant's  car  going  north  on  Sixth  street  appronelird  the 
crossing  from  the  south.  On  the  east  side  of  Sixth  street  there 
was  a  board  fence  about  twelve  feet  high  extending  from  the 
south  side  of  Gratiot  street  south  along  the  east  side  of  Sixth 
street  about  one  hundred  feet,  which  prevented  the  nuitornian 
and  those  on  the  car,  while  traveling  that  distance  tnwiird  the 
crossing,  from  seeing  the  approaching  wagon  and  teain.  But 
the  deceased  from  his  position  on  the  wagon  while  travel  insj 
the  same  distance  on  Gratiot  street  could  see  the  trolley  iind 
the  top  of  the  car  on  Sixth  street  approaching  the  erossing- 
The  wagon  and  car  each  proceeded  on  its  way  until  they  col- 
lided, somewhere  between  the  center  and  north  line  of  Gra- 
tiot street.  By  the  contract  the  front  wheels  of  the  front  trviek 
of  the  car  were  thrown  from  the  track  and  the  fender  bent. 
The  left  hind  wheel  and  tongue  of  the  wagon  were  1  broken. 
The  deceased  was  thrown  from  his  seat  to  the  ground,  reeeiving 
the  injuries  from  which  he  soon  thereafter,  on  the  same  day, 
died.  He  never  checked  the  speed  of  his  team  from  the  time 
he  came  in  view  of  the  trolley  and  the  top  of  the  car,  hnt  when 
within  a  few  feet  of  the  car,  seems  to  have  deflected  lii^  team 
from  its  course,  to  the  right,  the  horses  jumping  over  the 
fender  and  breaking  the  tongue,  the  front  wheel  of  the  vvii^nn 
catching  in  the  drawhead,  and  a  hind  wheel  behind  thi'  fender. 
The  evidence  of  other  facts  in  the  case  is  ennflietiriir- 
That  of  the  plaintiff  tended  to  prove  that  the  gone:  rm  the 
wagon  was  being  sounded  continuously  from  Broad wnv,  the 
next  street  east  until  the  wagon  reached  the  crossin^^;  that  tlie 
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.  car  was  going  at  a  rapid  rate  of  speed,  and  was  not  checked 
until  the  collision  took  place;  that  the  bell  on  the  car  was  not 
heard  by  persons  in  the  neighborhood,  and  that  the  car  struck 
the  wagon.  That  of  the  defendant  tended  to  prove  that  the 
gong  on  the  wagon  was  not  heard  by  the  motorman,  the  con- 
ductor or  passengers  on  the  train;  that  the  power  was  thrown 
off  the  car  about  two  hundred  feet  south  of  the  crossing,  and 
thereafter  the  bell  was  continuously  rung,  the  train  slowing 
down  until  the  crossing  was  reached  when  the  train  going 
slowly,  the  wagon  and  team  became  visible,  the  brakes  were 
immediately  applied  and  the  car  was  struck  by  the  wagon  and 
team,  as  it  was  about  to  stop. 

The  case  was  submitted  to  the  jury  on  the  following  in- 
structions: 

"The  court  on  motion  of  the  plaintiff  gave  the  jury  the 
following  instructions: 

"1.  If  the  jury  find  and  believe,  from  the  evidence,  that 
Gratiot  and  Sixth  streets  were,  on  February  11,  1898,  open, 
public  streets  within  the  city  of  St.  Louis,  and  if  the  jury  fur- 
ther find  and  believe,  from  the  evidence,  that  at  said  time,  the 
defendant  was  using  the  tracks,  railway  and  car  mentioned  in 
the  evidence,  for  the  purpose  of  transporting  persons  for  hire 
from  one  point  to  another  in  said  city,  as  a  street  railroad  op- 
erated by  electricity,  and  that  on  said  day,  Jeremiah  Guiney 
was  plaintiff's  husband,  and  an  employee  of  the  fire  department 
of  the  city  of  St.  Louis,  and  was  discharging  his  duty  therein 
as  the  driver  of  a  fuel  wagon,  said  fuel  wagon  being  at  the 
time  a  part  of  the  fire  apparatus  of  said  department  and  then 
being  used  in  the  business  of  said  department;  that  plaintiff's 
said  husband  was  at  said  date  driving  the  horses  attached  to 
said  fuel  wagon  along  Gratiot  street  going  in  a  westwardly  di- 
rection; and  if  the  jury  further  find  and  believe,  from  the  evi- 
dence, that  while  plaintiff's  said  husband  was  so  driving  the 
horses  attached  to  said  fuel  wagon  along  Gratiot  street  and 
across  Sixth  street  at  its  intersection  with  Gratiot  street,  de- 
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fendant's  car  ran  into  and  collided  with  said  wagoiij  catiaing 
the  said  Jeremiah  Guiney  to  be  thrown  from  said  wagon  and 
injured  to  such  an  extent  as  to  cause  his  death;  and  if  the  jury 
further  find  and  believe,  from  the  evidence,  that  defendant's 
agents,  servants  or  employees  in  charge  of  and  operating  said 
car  either  saw,  or  by  keeping  a  vigilant  watch  for  vehicles 
moving  toward  the  track  upon  which  said  car  was  being  pro- 
pelled, could  have  seen,  said  horses  and  fuel  wagon  moving 
towards  and  across  said  track  and  in  danger  of  injury,  and  that 
after  seeing  said  horses  and  fuel  wagon  moving  towards  said 
track,  or,  after  they  could  have  seen  by  keeping  a  vigilant 
watch  as  aforementioned,  defendant's  agents,  servants  and  em- 
ployees or  either  of  them,  could,  by  stopping  said  car  within 
the  shortest  time  and  space  possible  under  the  eircumstaneeg, 
have  averted  said  collision  and  injury,  and  neglected  so  to  do; 
and  if  the  jury  find  and  believe,  from  the  evidence^  that  said 
Jeremiah  Guiney  exercised  ordinary  care  and  prudeuce  in  driv- 
ing towards  and  across  said  track,  then  your  verdict  should  be 
for  the  plaintiff. 

"2.  The  court  instructs  the  jury  that  by  the  terms  of 
ordinance  No.  1276  read  in  evidence,  the  defendant*^  motor- 
man,  conductor  or  other  persons  in  charge  of  its  car  mentioned 
in  evidence,  were  bound  to  keep  a  vigilant  watch  for  vehicles 
moving  towards  defendant's  track,  and  upon  the  firgt  appear- 
ance  of  danger  to  such  vehicle  the  person  or  persons  in  charge 
of  said  car  were  bound  to  stop  said  car  within  the  shortest  time 
and  space  possible,  and  a  failure  to  keep  such  vigilant  watch 
and  to  stop  said  car  (if  you  find  from  the  evidence  that  defend- 
ant's servants,  agents  or  employees  did  so  fail)  was  negligence 
upon  the  part  of  defendant. 

"3.  The  court  instructs  the  jury,  that  by  the  temis  of 
ordinance  No.  134  read  in  evidence,  the  person  or  persons  in 
charge  of  defendant's  car  mentioned  in  the  evidence  were  re- 
quired  to  give  to  the  fuel  wagon  driven  by  Jeremiah  Giiiney 
(if  you  find  from  the  evidence  that  said  fuel  wagon  was  a  part 
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of  the  fire  apparatus  of  the  city  of  St.  Louis)  the  right  of  way 
upon  the  street  over  which  it  was  passing  (if  you  find  from 
the  evidence  said  fuel  wagon  was  going  upon  said  street  in 
response  to  an  alarm  of  fire)  and  if  from  the  evidence  you  find 
that  the  person  or  persons  in  charge  of  said  car  either  care- 
lessly or  wantonly  obstructed  or  interfered  with  said  fuel 
wagon  while  going  to  a  fire,  such  conduct  on  the  part  of  said 
person  or  persons  is  negligence  on  the  part  of  defendant. 

"4.  The  jury  are  the  sole  judges  of  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses,  and  in  determin- 
ing the  same  you  may  consider  the  interest,  if  any,  which  any 
witness  may  have  in  the  result  of  the  trial,  his  manner  upon 
the  stand,  and  the  probability  or  improbability  of  his  testi- 
mony, in  connection  with  all  the  facts  and  circumstances 
proven  in  the  case.  If  you  believe  that  any  witness  has  will- 
fully sworn  falsely  to  any  material  fact  in  the  case,  you  are  at 
liberty  to  disregard  the  whole  or  any  part  of  such  witness's 
testimony. 

^^5.  By  the  term  'ordinary  care  and  prudence,*  as  used 
in  these  instructions,  is  meant  that  degree  of  care  that  would 
be  used  by  a  person  of  ordinary  prudence  under  the  same  or 
similar  circumstances.  And  a  failure  to  exercise  ordinary 
care  as  so  defined  is  negligence.  The  burden  of  proving  that 
Jeremiah  Guiney  did  not  exercise  ordinary  care  to  avoid  the 
collision  and  injury  which  resulted  in  his  death  is  upon  the  de- 
fendant. 

"6.  If,  under  the  other  instructions  given,  you  find  for 
plaintiff,  you  will  assess  her  damages  in  the  sum  of  five  thous- 
and dollars.'* 

The  court,  on  motion  of  defendant,  gave  the  jury  the 
following  instructions: 

"8.  The  charge  of  negligence  made  by  plaintiff  against 
defendant  by  this  action  must  be  proved  to  the  satisfaction  of 
the  jury  by  the  preponderance  of  the  evidence.  The  jury 
have  no  right  to  presume  negligence,  and  if  the  evidence  does 
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not  preponderate  in  favor  of  plaintiff,  then  the  verdict  should 
be  for  defendant. 

"9.  If,  from  the  evidence,  the  jury  believe  that  both  the 
deceased,  Jere  Guiney,  and  the  servant  of  defendant  uperallng 
its  car,  were  equally  guilty  of  negligence  which  directly  eon- 
tributed  to  the  injury  and  death  of  said  Guiney,  then  the  ver- 
dict should  be  for  the  defendant. 

"10.  The  court  also  instructs  the  jury  that  it  was  the 
duty  of  the  deceased,  Jere  Guiney,  to  exercise  ordinary  care 
upon  his  part,  to  make  use  of  his  faculties  on  approuehing  the 
crossing  of  defendant's  track;  that  whether  the  servants  oper- 
ating defendant's  car  by  electricity  gave  signals  or  not,  ft  was 
the  duty  of  Guiney  to  look  and  listen  before  driving  on  de- 
fendant's track,  and  if,  from  the  evidence,  the  jury  believe  that 
Guiney  failed  to  exercise  ordinary  care,  and  failed  to  look  and 
listen,  and  thereby  directly  contributed  to  the  wagon  and  de- 
fendant's car  coming  into  contact  and  causing  the  injiiriea 
which  produced  said  Guiney's  death,  then  their  verdict  should 
be  for  the  defendant  company. 

"11.  The  court  also  instructs  the  jury  that  if,  from  the 
evidence,  they  believe  that  the  motorman  of  the  car  had  no 
warning  of  the  approach  of  the  wagon  nor  could  have  known 
thereof  by  keeping  a  vigilant  watch  as  indicated  in  otlier  in- 
structions given,  regard  being  had  to  the  circumstances  and 
surroundings,  until  both  the  car  and  the  wagon  liad  reached 
the  intersection  of  Sixth  and  Gratiot  streets;  and  the  Jury  also 
believe  that  the  wagon  and  car  were  then  both  going  at  such 
a  speed  that  it  was  impossible  for  defendant's  motor neer  to 
avoid  a  collision  between  them,  then  the  jury  shonlJ  find  a 
verdict  for  the  defendant." 

To  the  giving  of  which  instructions  in  behalf  of  defend- 
ant, the  plaintiff  then  and  there,  by  her  counsel,  duly  excepted. 

Another  instruction  asked  by  the  plaintiff  and  refused  bv 
the  court  appears  in  the  record,  but  as  no  objection  \Ym  made 
to  it  in  the  motion  for  new  trial,  it  is  not  before  us  for  review. 
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And  while  the  refusal  of  the  court  to  give  this  instruction,  and 
the  giving  of  instruction  numbered  8  for  the  defendant,  is  aa- 
signed  as  error,  no  point  is  made  upon  either.  The  only  points 
made  for  reversal  are  upon  instructions  numbered  10  and  11 
for  the  defendant,  and  to  these  only  need  our  attention  be  di- 
rected. 

(1)  The  first  objection  urged  to  instruction  number  10 
is  that  "it  placed  upon  plaintifiPs  intestate  a  higher  degree  of 
care  than  is  required  of  a  fireman  in  responding  to  an  alarm  of 
fire,  and  declares  as  matter  of  law  a  failure  to  look  and  listen 
is  imder  all  circumstances  negligence." 

The  answer  to  this  objection  to  the  instruction  is  apparent 
on  the  face  of  it.  The  instruction  does  not  declare  that  a  fail- 
ure to  look  and  listen  is  imder  all  circimistances  negligence. 
Nor  does  it  undertake  to  prescribe  any  general  rule  on  that 
subject.  The  instruction  was  addressed  specifically  to  the 
facts  of  the  case,  and  instructed  the  jury  that  it  was  the  duty 
of  the  deceased,  on  approaching  the  track  of  defendant,  to  ex- 
ercise ordinary  care,  to  make  use  of  his  faculties,  to  look  and 
listen,  and  if  he  failed  to  exercise  ordinary  care,  and  failed  to 
look,  and  failed  to  listen,  and  if  his  failure  to  do  all  these  three 
things  contributed  to  his  injuries,  then  the  verdict  should  be 
for  the  defendant.  But  no  such  verdict  was  authorized  upon 
the  failure  of  the  deceased  to  look  and  listen  only.  Under  it 
they  might  have  found  that  he  failed  to  look  and  listen  and 
yet  under  this  instruction  a  verdict  for  the  defendant  was  not 
authorized  unless  they  foimd  that  he  failed  to  exercise  ordi- 
nary care.  This  instruction,  while  a  little  more  specific,  re- 
quired the  exercise  of  no  higher  degree  of  care  than  was  re- 
quired by  plaintiff  in  her  first  instruction,  i.  e.,  "ordinary 
care,"  from  the  consequences  of  a  failure  to  exercise  which, 
no  one  is  exempt  in  any  walk  of  life. 

(2)  The  second  objection  to  the  instruction,  is  stated  as 
follows:  "An  instruction  which  declares  a  failure  to  look  and 
listen  negligence  without  declaring  that  by  looking  and  listen- 
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ing  he  would  have  seen,  and  heard,  in  time  to  have  avoided 
injury  to  himself,  is  prejudicial  error,"  is  of  no  mi>re  force 
than  the  first.  As  said,  the  instruction  does  not  declare  '*a 
failure  to  look  and  listen  negligence,"  and  in  view  of  the  fact 
that  it  authorized  a  verdict  for  defendant  only  in  case  the  jury 
also  found  that  he  failed  to  exercise  ordinary  care,  and  that 
such  failure  "directly  contributed  to  the  wagon  and  defend- 
ant's car  coming  into  contact,"  and  in  view  of  the  further 
physical  fact  established  by  the  evidence,  that  the  trolley  and 
the  top  of  the  approaching  car  were  plainly  visible  to  liim  for 
a  distance  affording  him  ample  time  to  have  avoided  any  injury 
therefrom,  this  objection  is  clearly  untenable. 

(3)  We  are  wholly  unable  to  appreciate  the  force  of  the 
objection  to  instruction  number  11,  if  any  it  has,  which  is 
claimed  to  be  erroneous  because  "it  exonerated  the  def  i^ndant'fl 
motomeer  from  all  negligence  prior  to  the  time  the  car  reached 
the  intersection  of  the  streets,"  and  as  we  do  not  see  wherein 
the  verdict  was  not  supported  by  the  evidence,  the  only  other 
error  assigned,  the  judgment  will  be  affirmed. 

All  concur,  except  VaXliantj  J.,  absent 


CASSITY,  Executor,  Appellant,  v.  POUND. 

DlviBion  One,  Karoh  12,  1902. 

Dowmr  and  Homestead:  assignment.  In  assig^iinf  dower  and 
homestead  to  the  widow,  if  the  value  of  the  dower  exceeds  tlifit  ^i 
the  homestead,  the  method  to  pursue  is  to  value  the  entire  eeitate, 
take  one-third  of  it,  deduct  the  value  of  the  homestead,  and  set  tbat 
aside  to  her,  then  assign  to  her  such  other  parts  of  tbe  estate  ai 
make  her  entire  assignment  one- third  of  the  whole. 

:    :    VALUATION.     The   actual  value   of   tlio    proper^ 

is  the  true  basis  of  compensation  in  assigning  dower  and  home- 
stead, but  finding  the  rental  value  is  only  one  method  of  Jlnding 
the  actual  value. 
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3.  :  SALE  AND  TRANSFER:  ADMEASUREMENT.  The  statute  per- 
mits a  widow  to  transfer  her  unassigned  dower  interest,  and  per- 
mits the  transferee  to  maintain  an  action  for  the  admeasurement  of 
such  interest. 


4.    :   PRACTICE:  BTRIKINa  OUT  PARTS  OP  ANSWER:   ACQUIESCENCE. 

If  respondent  acquiesces  in  the  action  of  the  trial  court  in 
striking  out  so  much  of  her  answer  as  alleges  an  abandonment  of 
her  homestead  rights  and  asks  to  be  paid  the  value  of  her  dower 
interest  in  kind,  that  action  is  not  open  to  review  on  appeal. 

Appeal  from  linn  Circuit  Court. — Hon.  Jno.  P.  Butler^ 

Judge. 

Apfismed. 

H.  Lander  and  E.  B.  Stephens  for  appellant 

(1)  The  report  of  the  cominissioners  should  have  heen 
set  aside,  because  they  gave  defendant  for  life,  one-third  of 
the  whole  estate  in  actual  value.  No  homestead  was  set  out 
by  the  commissioners  at  all,  but  its  value,  as  found  by  them, 
was  added  to  the  value  of  the  dower.  Their  first  duty  was  to 
set  out  the  homestead  in  value,  and  deduct  it  from  the  value 
of  the  dower  (the  homestead  being  less  than  the  dower).  The 
homestead  must  first  be  set  out,  and  until  so  done,  dower  can 
not  be  set  off  or  ascertained.  K.  S.  1889,  sec  5440;  R  S. 
1899,  sec.  3621;  Graves  v.  Cochran,  68  Mo.  74;  Bryan  v. 
Ehoades,  96  Mo.  486;  Gore  v.  Riley,  161  Mo.  238.  (2)  The 
primary  object  of  the  law  is  to  give  the  widow  one-third  of  the 
estate  in  kind  so  she  may  have  actual  use  and  possession  of  the 
same  as  a  life  estate,  and  she  is  entitled  to  her  share  in  value, 
and  in  setting  out  her  dower  the  rental  value  should  be  con- 
sidered by  the  commissioners.  From  the  entire  record  there  is 
nothing  to  indicate  that  they  made  their  report  with  any 
view  whatever  to  the  rental  value  of  the  estate.  Rannels  v. 
Washington  University,  96  Mo.  231.  (3)  Upon  the  report 
of  the  commissioners  and  the  whole  record  in  the  case  it  is 
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A.  W,  Mullins  for  respondent 

(1)  The  defendant  was  entitled  to  one-thirrl  part  of  all 
his  real  estate  of  which  he  died  seized  and  possessed j  as  dower, 
to  hold  and  enjoy  during  her  natural  life.  R,  S.  1S89,  gee. 
4513;  R.  S.  1899,  sec.  2933.  And  she,  as  sucli  widow,  had 
the  right  to  transfer  and  assign  such  dower  interest  in  her 
husband's  estate  before  the  same  was  assigned  and  set  apart 
to  her.  R  S.  1889,  sec.  4614;  R.  S.  1899,  sec.  2934.  Under 
the  homestead  law,  where  the  right  of  dower  also  exists,  home- 
stead and  dower  shall  both  be  set  out  by  the  commissioners, 
the  amount  of  the  dower  being  diminished  by  the  value  of  the 
homestead,  but  the  homestead  and  dower  set  out  shall  together 
equal  one-third  in  value  of  the  real  estate  of  the  deeea.^d. 
R.  S.  1889,  sec.  5440;  R.  S.  1899,  sec.  3621;  Gore  v.  Riley^ 
161  Mo.  238;  Graves  v.  Cochran,  68  Mo.  74;  Bryan  v, 
Rhoades,  96  Mo.  485;  Rannels  v.  Washington  University,  96 
Mo.  226.  (2)  Whether  the  premises  which  were  oc^ciipied 
by  deceased  and  his  wife,  in  Guitar's  addition  to  Lioneus,  at 
the  time  of  the  death  of  Presley  Pound,  were  the  homestead 
of  the  defendant,  as  alleged  in  plaintiffs  petition,  or  had  been 
abandoned  by  defendant  as  averred  in  her  answer,  is  imma- 
terial in  this  case,  for  the  reason  that,  said  premises  were,  by 
the  commissioners,  set  out  to  her  and  her  dower  interest  in  the 
residue  of  the  estate  diminished  by  the  value  flsed  on  aaid 
alleged  homestead  premises,  which  were,  as  shown  by  their  re- 


» 


apparent  that  the  homestead  was  made  to  stand  for  a  part  of 
defendant's  dower,  as  the  value  of  the  homestead  was  added  , 

to  the  value  of  the  dower.     In  this  case,  the  homestead  should  S 

have  been  deducted  from  the  dower,  and  the  difference  be-  ■ 

tween  the  two  set  off  in  dower  in  the  estate  other  than  the 
homestead  as  required  by  the  plain  letter  of  the  atatxite*  R*  S. 
1889,  sec.  5440;  R.  S.  1899,  sec.  3621;  Graves  v.  Cochran^ 
supra;  Fryan  v.  Rhoades,  supra.  ' 


\ 
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port,  first  set  out  to  her,  and  secondly,  dower  in  the  remainder, 
making  together  one-third  part  in  value  of  said  estate.  This 
proceeding  was  in  every  respect  correct  and  as  provided  by  the 
statute. 

MAESELAXL,  J. — This  is  a  proceeding  by  the  executor 
of  Presley  Poimd,  under  section  4646,  Revised  Statutes  1889, 
to  have  the  homestead  set  apart  to  the  defendant,  and  also  to 
have  the  dower  of  the  defendant  in  the  lands  of  the  deceased 
admeasured  and  set  apart  to  her.  The  defendant  renounced 
the  provisions  of  the  wiU  in  her  favor  and  electM  to  take  home- 
stead and  dower.  In  her  answer,  she  alleged  that  the  home- 
stead was  untenantable,  and  that  she  had  abandoned  her  rights 
to  it  as  a  homestead  (there  were  no  minor  children),  and  she 
further  asked  to  have  the  value  of  her  dower  interest  computed 
and  paid  to  her  in  cash,  instead  of  assigning  her  dower  in 
kind,  but  the  trial  court,  on  motion  of  the  plaintiff,  struck  out 
those  parts  of  her  answer,  and  tried  the  case  upon  the  theory 
that  she  was  entitled  to  homestead  and  dower  both.  In  his 
reply,  the  plaintiff  averred  that  since  the  institution  of  this 
suit,  the  defendant  had  sold  and  conveyed  all  her  right,'  title 
and  interest  to  John  M.  Ppund  and  James  S.  Pound,  and  that 
she  no  longer  had  any  interest  in  the  subject-matter. 

The  court  entered  judgment  that  the  defendant  was  en- 
titled to  homestead  and  dower,  and  appointed  commissioners 
to  set  apart  the  same  to  her. 

The  commissioners  reported  that  they  found  that  the  es- 
tate consisted  of  certain  real  estate,  and  then  added: 

'^And  after  a  careful  examination  of  the  property  we 
fixed  the  value  of  the  property  as  follows,  to-wit: 

On  the   hotel  building   (two-fifths   interest)   in  • 

block  26,  Linneus $1,400 

Wanck  building  and  hall,  block  27,  Linneus. . . .     1,600 
2  store  buildings,  block  20,  Linneus 3,000 
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Hesidence,  block  11.  Linneus,  G.  A $  7uO 

Bucklin  storehouse  lot,  block  4,  Bucklinville . ...  451 
520  acres  of  land  in  sections  7,  8,  17  and  18, 

township  59,  range  20,  Linn  county 13,520 

Total  valuation  of  the  real  property $20,571 

'^Of  which  we  admeasured  and  set  apart  the  dower  inter- 
est of  Mary  M.  Pound,  widow  of  Presley  Pound,  deceased,  the 
following  described  real  estate  to-wit: 

1.  Lots  6,  7,  8  and  9,  in  block  11,  in  Guitar's 
addition  to  the  city  of  Linneus,  valued  at. .       $700 

2.  Also  the  west  half  of  the  southeast  quarter  of 

section  seven,  and  the  southeast  quarter  of 
the  southeast  quarter  of  section  seven,  and 
all  that  part  of  forty  acres  off  the  south  side 
of  the  southwest  quarter  of  section  eight  ly- 
ing west  of  the  Chicago,  Burlington  and 
Kansas  City  railway  and  that  part  of  the 
northwest  quarter  of  section  seventeen,  lying 
west  of  the  line  of  the  Chicago,  Burlington 
and  Kansas  City  railway  track,  the  two  latter 
tracts  supposed  to  contain  about  thirty  acres. 
Also  the  east  half  of  the  northeast  quarter  of 
section  eighteen,  all  in  township  fifty-nine 
of  range  twenty,  in  Linn  county,  Missouri, 
containing  230  acres  more  or  less,  valued  at  $6,157 


Total  valuation  of  dower $6,857 

As  a  dower  and  homestead  in  said  estate.  All  of  whicli  i^ 
respectfully  submitted.  Witness  our  hand,  this  twenty-seveiitli 
day  of  January,  A.  D.  1899.'' 

The  plaintiff  excepted  to  the  commissioners'  report,  the 

Vol  167  mo— 39 
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circuit  court  overruled  the  exceptions,  and  entered  judgment 
confirming  the  report.  The  plaintiff,  after  proper  st^ps,  ap- 
pealed to  this  court 


Only  one  question  is  presented  for  review  by  this  record, 
to-wit,  does  the  report  of  the  commissioners  conform  to  the 
requirements  of  section  5440,  K^vised  Statutes  1889  ? 

That  section  of  the  statutes  is  as  follows: 

'The  conmiissioners  appointed  to  set  out  such  homestead 
shall,  in  cases  where  tiie  right  of  dower  also  exists,  also  set 
out  such  dower,  and  they  shall  first  set  out  such  homestead, 
and  from  the  residue  of  the  real  estate  of  the  deceased  shall  set 
out  such  dower,  but  the  amount  of  such  dower  shall  be  dimin- 
ished by  the  amount  of  the  interest  of  the  widow  in  such 
homestead;  and  if  the  interest  of  the  widow  in  such  homestead 
shall  equal  or  exceed  one-third  interest  for  and  during  her 
natural  life,  in  and  to  all  the  real  estate  of  which  such  house- 
keeper or  head  of  a  family  shall  have  died  seized,  no  dower 
shall  be  assigned  to  such  widow." 

The  plaintiff  contends  that  the  commissioners  violated 
this  statute  by  not  first  setting  apart  the  homestead,  and  then 
alloting  dower  out  of  the  residue  of  the  estate,  diminishing 
the  dower  by  the  amount  of  the  interest  of  the  widow  in  the 
homestead. 

The  report  of  the  commissioners  shows  that  they  first  as- 
certained the  value  of  all  the  land,  including  the  homestead, 
to  be  $20,571.  Then  they  found  the  value  of  the  homestead 
to  be  $700,  and  they  set  that  apart  to  the  widow.  Then  thoy 
found  that  one-third  of  the  total  estate  would  amotmt  to 
$6,857.  So  they  deducted  the  value  of  the  homestead  ($700) 
from  $6,857,  which  left  $6,167,  as  the  amoimt  she  was  enti- 
tled to  as  dower,  and  thereupon  set  apart  and  assigned  to  her, 
as  dower,  in  kind,  other  property  of  that  amoimt 
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Thus  the  widow  was  allowed  as  dower  one-third  of  the ' 
whole,  diminished  by  the  value  of  the  homestead.    The  dower 
plus  the  homestead  is  exactly  equal  to  one-tliird  of  the  whole- 
And  this  was  in  accordance  with  the  provisionB  of  section  5440^ 
Revised  Statutes  1889. 

The  plaintiff's  contention  that  the  statute  was  not  obeyed 
is,  therefore,  dispelled  by  the  face  of  the  report  itself.  And 
the  method  pursued  by  the  commissioners  is  substantially  the 
same  that  was  approved  by  this  court  in  Gore  v.  Riley,  161 
Mo.  238. 

There  is  no  evidence  presented  by  thk  reeord  to  show 
whether  the  commissioners  took  the  actual  value  or  the  rental 
value  as  a  basis  of  computation.  So  there  is  no  merit  in  the 
contention  that  the  rental  and  not  the  actual  value  should  have 
governed.  But  this  contention  is  witliout  merit  for  the  fur- 
ther reason  that  the  actual  value  is  the  true  value.  The  rental 
value  is  only  one  method  of  finding  the  actual  value. 

Neither  is  there  any  merit  in  the  reply  that  Mrs,  Pound 
sold  her  right,  title  and  interest  after  the  institution  of  this 
suit.  Section  4514,  Revised  Statutes  1889,  expressly  permits 
a  widow  to  transfer  her  unassigned  dower  interest  and  permits 
the  assignee  to  maintain  an  action  for  the  admeasurement  of 
such  interest. 

The  defendant  acquiesced  in  the  ruling  of  the  court  in 
striking  out  the  parts  of  her  answer  alleging  abandonment  of 
her  homestead  rights  and  asking  to  be  paid  the  value  of  her 
dower  interest  in  cash,  instead  of  havinfr  it  set  apart  to  her  in 
kind,  so  that  those  questions  are  not  open  to  review  now, 

The  judgment  of  the  circuit  court  is  right  and  is  affinned. 
AH  concur,  except  Yalliant,  J".,  absent. 
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NORTHERN  RAILROAD  COMPANY,  AppeUant,  v. 
EARHARDT  et  aL 

Division  One,  March  12,  1902. 

Condemnation:  appropriatiko  land  hithebto  condemned.  Where  land 
has  been  condemned  for  a  railroad  right  of  way  and  abandoned  for 
such  purpose,  the  effect  of  a  subsequent  appropriation  by  another 
company  of  the  same  strip  for  like  purposes,  is  not  to  subject  it  to 
any  new  servitude,  but  the  original  appropriation  made  the  strip  a 
distinct  and  separate  tract  from  that  of  which  it  originally  formed 
a  part,  and  hence  the  owner  of  the  strip,  whoever  he  may  be,  is 
entitled  to  damages  for  the  new  appropriation,  but  the  owners  of 
the  original  tract  or  farm  are  not  entitled  to  any  new  compensation 
in  the  way  of  damages  to  the  farm  as  a  whole,  for  whatever  damages 
they  sustained  were  presumably  settled  at  the  first  condemnation. 

Appeal  from   Clinton   Circuit   Court. — Hon,  A.  D.  Bumes, 

Judge. 

Revebsed  and  eemanded. 

J.  0.  Trimble  and  Lathrop,  Morrow,  Fox  &  Moore  for 
appellant. 

(1)  Failure  to  fence  or  to  use  the  entire  length  of  its 
right  of  way  by  a  railroad  will  not  destroy  its  title  to  that  por- 
tion thereof  not  fenced  or  used.  Inv.  Co.  v.  Railroad,  108 
Mo.  62;  Morrill  v.  Railroad,  96  Mo.  174;  Slocumb  v.  Railroad, 
57  la.  675;  Barlow  v.  Railroad,  29  la.  276;  Brown  v.  Railroad, 
101  Mo.  484.  (2)  Where  a  part  of  a  tract  of  land  is  taken 
in  a  condemnation  proceeding,  the  measure  of  damages  is  the 
value  of  the  land  taken  and  the  diminution  of  the  market  value 
of  the  residue  thereof,  and  it  was  error  to  direct  the  jury, 
imder  the  facts  in  this  case,  that  they  should  take  into  consider- 
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ation  ^^the  size  of  the  cuts  and  fills  on  such  raiboad,  the  size 
and  shape  into  which  the  remaining  tracts  of  said  lands  are 
left  by  reason  of  the  taking  of  the  land  for  the  right  of  way, 
the  inconvenience  in  going  from  one  tract  to  another,"  without 
adding,  "and  any  grading  or  damages  done  prior  thereto,  you 
will  not  consider  in  arriving  at  your  verdict;"  and  it  was  also 
error  to  admit  the  testimony  of  respondents  covering  any  such 
prior  grading  or  damages.  Kagan  v.  Raiboad,  144  Mo.  623 ; 
Railroad  v.  Fowler,  142  Mo.  670;  Railroad  v.  McGrew,  104 
Mo.  282;  Raiboad  v.  Barker,  102  Mo.  553;  Doyle  v.  Raiboad, 
113  Mo.  287;  Pierce  on  Raiboads,  p.  213.  (3)  The  individ- 
ual respondents,  having  received,  through  theb  ancestors,  full 
damages  for  the  use  for  railway  purposes  of  the  right  of  way 
involved  herein,  can  not  recover  addition^  damages  to  land  not 
embraced  in  the  right  of  way.  Doyle  v.  Railroad,  113  Mo. 
280;  Brown  v.  Raiboad,  101  Mo.  484;  Raiboad  v.  Diehl,  64 
la.  635;  Hatch  v.  Railroad,  18  Ohio  St.  92;  Tel.  Co.  v.  Rich, 
19  Kan.  521;  3  Elliott  on  Railroads,  sec.  1004;  Bramard  v. 
Railroad,  48  Vt.  107;  State  v.  Maine,  27  Conn.  641.  (4) 
Where  the  damages  awarded  exceed  the  aggregate  of  the  items 
testified  to  by  the  witnesses,  the  verdict  is  excessive.  Badgley 
V.  St.  Louis,  149  Mo.  122;  Cullar  v.  Railroad,  84  Mo.  App. 
347.  (5)  Defendants'  instruction  was  based  upon  the  incom- 
petent testimony  of  theb  witnesses,  admitted  over  plaintiff's 
objections,  and  the  court  should  have  either  refused  or  modified 
it  so  as  to  have  withdrawn  from  the  consideration  of  the  jury 
all  reference  to  the  old  cut  and  embankment  and  the  way 
the  farm  was  cut  up  thereby.  Fink  v.  Phelps,  30  Mo.  App. 
431;  Clark  v.  Hammerle,  27  Mo.  55;  Griffith  v.  Conway,  45 
Mo.  App.  574;  Wyatt  v.  Railroad,  62  Mo.  408;  Sawyer  v. 
Railroad,  37  Mo.  263;  Evers  v.  Shumaker,  57  Mo.  App.  427; 
Stocker  v.  Green,  94  Mo.  280;  Stanfield  v.  Loan  Ass'n,  53 
Mo.  App.  595;  Sigerson  v.  Pomeroy  &  Andrews,  13  Mo.  620. 
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E.  C,  Hall  for  respondents. 

(1)  The  court  did  not  admit  any  testimony  of  damage 
caneed  by  a  cut  which  existed  at  the  time  of  plaintiffs  entry, 
and  the  only  semblance  of  any  such  evidence  appears  in  cross- 
examination.  (2)  The  only  evidence  of  damage  by  smoke 
and  noise  was  drawn  out  on  cross-examination  by  plaintiffs 
attorney. 


BRACE,  P.  J. — ^In  a  proceeding  instituted  by  appellant 
as  plaintiff  in  the  Clinton  Circuit  Court  for  the  condenmation 
of  a  strip  of  land  one  hundred  feet  wide,  for  a  right  of  way 
on  and  across  the  northwest  quarter  of  the  southwest  quarter 
of  section  15,  township  65,  range  33,  in  said  county,  in  which 
Flora  Earhardt,  Albert  Earhardt,  William  R.  Guinn,  Lottie 
Bledsoe,  William  Bledsoe,  Cora  Ford,  Francis  Ford,  Alvin  T. 
Guinn,  Lulu  Cunningham,  J.  M.  Cunningham,  Jessie  Guinn, 
Theodosia  Guinn,  Milo  Guinn,  Mary  Guinn,  Albert  Guinn, 
William  Elliott,  and  the  Kansas  City  &  Atlantic  Railroad 
Company,  were  defendants.  Commissioners  were  duly  ap- 
pointed to  assess  the  damages  of  the  defendants  who  in  due 
course  made  their  report,  assessing  the  damages  at  the  sum  of 
$250,  and  thereupon  the  appellant  deposited  said  sum  so  as- 
sessed with  the  clerk  of  said  court. 

Afterwards,  on  October  22,  1898,  the  said  defendants, 

other  than  the  said  Kansas  City'&  Atlantic  Railroad  Company, 

filed  their  exceptions  to  the  commissioners'  report,  and  on  Oc- 

l  tober  27, 1898,  the  Kansas  City  &  Atlantic  Railroad  Company 

filed  its  exceptions  to  said  report.    • 

Afterwards  on  January  11,  1899,  the  Kansas  City  &  At- 
lantic Railroad  Company  withdrew  its  exceptions  to  the  report 
and  filed  an  intervening  petition,  which,  omitting  formal 
parts,  is  as  follows:  'TTow  comes  the  Kansas  City  &  Atlantic 
fi  Railroad  Company,  one  of  the  defendants  in  the  above  entitled 

cause,  and  states  and  shows  to  the  court  that  it  is  the  owner 
of  the  land  hereinafter,  and  in  plaintiff's  petition,  and  in  the 
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rei>ort  of  the  commissioners,  described,  which  land  is  sought 
to  be  acquired  and  appropriated  by  the  plaintiff  for  use  of  a 
right  of  way  for  its  railroad  and  for  which  damages  and  com- 
pensation were  awarded  by  the  report  of  said  conmiissioners; 
that  said  land  is  described  as  follows,  to-wit:  All  of  a  tract 
of  land  one  himdred  feet  in  width,  being  fifty  feet  in  width 
on  each  side,  measured  at  right  angles  to  a  line  described  as 
follows:  Beginning  at  a  point  on  the  east  line  of  the  west 
haK  of  the  southwest  quarter  of  section  fifteen,  township  fifty- 
five  north,  range  thirty-three  west,  twelve  hundred  and  fifteen 
feet  south  from  the  east  and  west  center  line  of  said  section; 
thence  north  by  a  line  curved  to  the  right  of  twenty-two  hun- 
dred and  ninety-two  feet  radius,  a  distance  of  five  himdred  and 
ninety-four  feet;  thence  north  thirty-two  degrees  and  twenty- 
six  minutes  west,  as  the  needle  reads,  a  distance  of  seven  hun- 
dred and  ninety-six  feet,  to  the  east  and  west  center  line  of 
said  section  to  a  point  seven  hundred  and  seventy-six  feet  east 
from  the  west  line  of  said  section,  containing  three  and  two- 
tenths  acres. 

^^This  defendant  further  shows  to  the  court  that  hereto- 
fore and  to-wit,  on  or  about  December  16,  1890,  Mary  J. 
Guinn  and  Ethan  A.  Guinn,  being  then  the  owners  of  and  in 
possession  of  the  land  hereinbefore  described,  did  by  their 
certain  deed,  dated  December  16,  1890,  and  filed  for  record  in 
the  office  of  the  recorder  of  deeds  in  and  for  Clinton  county, 
Missouri,  on  December  19,  1890,  and  recorded  in  said  office 
in  book  54,  at  page  191,  convey  to  the  Chicago,  Kansas  City 
&  Texas  Railway  Company,  a  raiboad  corporation  duly  cre- 
ated, organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Missouri,  the  real  estate  hereinbefore  described, 
reference  to  which  said  deed  and  to  the  record  thereof  for  a 
more  particular  description  of  the  premises  therein  and  thereby 
conveyed  is  hereby  made,  and  said  deed  is  made  a  part  thereof. 
And  this  defendant,  the  Kansas  City  &  Atlantic  Eailroad  Com- 
pany, further  shows  to  the  court  that  said  Chicago,  Kansas 
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City  &  Texas  Railway  Company  by  its  certain  mortgage  and 
deed  of  trust,  dated  April  5,  1889,  and  filed  for  record  in  the 
office  of  the  recorder  of  deeds  in  and  for  Clinton  county,  Mis- 
souri, on  April  19,  1889,  and  recorded  therein  in  book  15, 
page  77,  conveyed  to  the  Central  Trust  Company  of  New 
York  said  premises  and  property  hereinbefore  and  in  said  deed 
from  Mary  J.  Guinn  and  Ethan  A.  Guinn  described,  in  order 
to  secure  the  payment  of  its  certain  mortgage  bonds  in  said 
mortgage  deed  of  trust  described,  reference  to  which  said  mort- 
gage deed  of  trust  is  hereby  made  and  the  same  is  made  a  part 
hereof.  This  defendant  further  shows  that  thereafter  the  said 
Central  Trust  Company  of  New  York  instituted  a  certain  suit 
of  foreclosure  in  the  circuit  court  of  the  United  States  within 
and  for  the  western  division  of  the  western  district  of  Mis- 
souri, at  Kansas  City,  to  foreclose  the  said  mortgage  deed  of 
trust;  that  such  proceedings  were  thereafter  had  fax  said  suit 
that  on  December  10,  1892,  a  decree  of  foreclosure  and  sale 
were  made  and  entered  therein,  and  that  thereafter  and  pur- 
suant to  the  terms  and  conditions  of  said  decree  of  foreclosure 
and  sale,  the  said  mortgaged  property  and  premises  therein 
described,  including  the  said  property  hereinafter  described, 
were  sold  and  at  said  sale  one  Samuel  Snow  became  the  pur- 
chaser thereat.  This  defendant,  the  Kansas  City  &  Atlantic 
Eailroad  Company,  further  shows  to  the  court  that  said  Sam- 
uel Snow  by  his  certain  deed  of  conveyance,  dated  June  4, 
1893,  and  filed  for  record  in  the  office  of  the  recorder  of  deeds 
in  and  for  Clinton  county,  Missouri,  on  July  8,  1893,  in  book 
60,  page  220,  conveyed  to  this  defendant,  Kansas  City  & 
Atlantic  Railroad  Company,  the  property  purchased  by  him 
at  said  sale,  including  the  said  property  hereinbefore  described. 
That  the  railroad  of  plaintiff  is  located  over  and  across  the 
said  tract  of  land  hereinbefore  described  and  now  owned  by 
this  defendant,  thft  Kansas  City  &  Atlantic  Bailroad  Company. 
This  defendant  further  shows  that  the  plaintiff  has  paid  to  the 
clerk  of  this  court,  to-wit,  the  sum  of  two  himdred  and  fifty 
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dollars,  the  amount  awarded  as  damages  and  compensatioii, 
by  the  commissioners  heretofore  appointed  herein  to  award  j 

and  assess  the  damages  and  just  companaation  to  be  paid  to  the  *^ 

owner  of  said  tract  of  land  by  reason  of  the  acquisition  and  1 

-appropriation  of  said  tract  of  land  to  the  uses  antl  purposes 
of  the  plaintiff.  Wherefore,  this  defendant,  the  Kansas  City 
<fe  Atlantic  Railroad  Company,  prays  that  the  said  sum  of 
money  so  deposited  by  the  plaintiff  and  petitioner,  the  North-  ) 

em  Railroad  Company,  be  ordered  and  adjudged  to  belong  to 
defendant,  the  Kansas  City  &  Atlantic  Railroad  Company,  and 
that  the  clerk  of  this  court  be  ordered  and  directed  to  pay 
over  said  sum  of  two  hundred  and  fifty  dollars  to  this  defend- 
ant." 

To  this  petition  no  answer  was  filed,  nnd  the  same  re* 
mains  pending  in  said  court.  •    i 

Afterwards  on  September  14,  1899,  a  trial  before  a  Jury  j 

was  had  "upon  the  exceptions  of  the  defendant  ab  to  the  award 
of  the  commissioners  for  damages,"  txn  the  record  recitea,  la 
which,  a  verdict  was  rendered  assessing  the  damages  at  $500. 
Thereupon  the  circuit  court  after  entering  the  usual  decree 
vesting  title,  etc.,  rendered  judgment  as  follows:  *'It  h  fur- 
ther ordered,  adjudged  and  decreed  by  the  court  that  the  de- 
fendants herein  redover  of  and  from  the  plaintiff  the  sum  of 
two  hundred  and  fifty  dollars,  that  being  the  difference  in  the  "I 

amounts  of  the  award  of  the  comniissioners,  which  aaid  com-  ^ 

missioners'  award  has  been  paid  heroin,  and  it  is  further 
ordered  and  adjudged  that  the  plaintiff  pay  all  the  costg  of  tbii 
proceeding." 

From  this  judgment  the  plaintiff  appeals. 

The  leading  instructions  upon  which  the  issue  was  mib- 
mitted  to  the  jury  are  as  follows; 

"1.  The  court  instructs  the  jury  that  this  i§  a  jjroceeding 
on  the  part  of  the  plaintiff,  the  Xortheru  Railroad  Company, 
to  condemn  certain  lands  descrihed  in  the  petition,  for  the  use 
of  the  said  railroad  company  for  a  right  of  way,  and  in  which 
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the  damages  which  may  be  sustained  by  the  defendants,  Flora 
Earhardt,  Albert  Earhardt,  William  K.  Guimi,  Lottie  Bledsoe, 
William  Bledsoe,  Cora  Ford,  Francis  Ford,  Alvin  T.  Guinn, 
Lulu  Cumiiiigham,  Jesse  Guinn,  Theodore  Guinn,  Lulu  Cun- 
ningham, J.  M.  Cunningham,  Jesse  Guinn,  Theodosia  Guinn, 
Milo  Guinn,  Mary  Guinn  and  Albert  Guinn,  in  consequence 
of  the  establishment,  erection  and  maintenance  of  such  rail- 
road, are  to  be  ascertained  and  assessed  by  the  jury.  You  are, 
therefore,  instructed  that  in  estimating  such  damages  you  may 
take  into  consideration  the  value  of  the  land  taken  at  the  time 
it  was  so  taken,  the  size  of  the  cuts  and  fills  on  such  railroad, 
the  size  and  shape  into  which  the  remaining  tracts  of  said 
lands  are  left  by  reason  of  the  taking  of  the  land  for  the  right 
of  way,  the  inconvenience  in  the  use  of  the  remaining  lands 
in  going  from  one  tract  to  another  and  the  depreciation  in 
value,  if  any,  of  the  remaining  parts  of  such  lands  so  traversed 
by  such  raiboad,  and  all  other  facts  and  circumstances  in  evi- 
dence, estimating  the  damages  to  the  farm  as  a  whole,  and 
assess  such  an  amount  as  will  fully  compensate  the  said  de- 
fendants for  all  damages  occasioned  by  the  establishment,  erec- 
tion and  maintenance  of  such  railroad  over  and  through  the 
said  lands. 

^^2.  The  court  instructs  the  jury,  that  if  they  find  from 
the  evidence  that  a  roadbed  or  cut  was  constructed  through  the 
land  in  controversy  about  the  year  1890  and  that  the  same 
was  abandoned  by  the  company  which  constructed  said  road- 
bed or  cut,  and  that  the  plaintiff  has  appropriated  said  road- 
bed, yet  the  plaintiff  will  not  be  held  liable  for  any  damage 
done  by  said  roadbed  or  cut  except  in  so  far  as  the  plaintiff 
has  added  to  the  same,  and  increased  the  obstruction,  if  any, 
caused  thereby." 

The  first  was  given  at  the  request  of  the  defendants 
therein  named,  and  the  second  at  the  request  of  the  plaintiff. 
It  will  thus  be  seen  that,  although  the  exceptions  of  the  Kan- 
sas City  &  Atlantic  Railroad  Company  to  the  commissioners' 
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report  had  been  withdrawn  and  the  only  issue  submitted  to  the 
jury  was  the  amount  of  the  damages  of  the  defendants  otheif 
than  said  railroad  company,  the  judgment  against  the  plaintiff 
was  in  favor  of  all  the  defendants. 

We  do  not  see  any  ground  upon  which  the  judgment  can 
be  sustained.  'The  undisputed  facts  are  that  prior  to  the  insti- 
tution of  this  proceeding,  a  railroad  had  been  located  and  par- 
tially constructed  on  the  strip  of  ground  in  question,  the  road- 
bed therefor  having  been  prepared  by  making  a  cut  from  eight 
feet  to  ten  feet  deep  extending  the  whole  length  of  the  strip 
through  the  tract,  rendering  the  right  of  way  practically  im- 
passable from  one  to  the  other  side  thereof.  The  effect  of  the 
taking  of  this  strip  of  land  for  the  purposes  of  plaintiff's  rail- 
road is  not  to  impose  thereon  any  new  servitude,  but  to  subject 
it  to  the  use  for  which  'it  had  already  been  by  its  owners  ex- 
propriated from  the  tract  of  which  it  originally  formed  a  part. 
The  effect  of  such  expropriation  was  to  make  the  strip  an  entity 
separate  and  distinct  from  the  tract  from  which  it  had  been 
taken.  The  owner  of  the  strip,  whoever  he  may  be,  is  entitled 
to  damages  from  the  plaintiff  for  the  taking  thereof,  and  as  the 
whole  of  it  is  taken  tRere  is  no  remaining  land  the  value  of 
which  could  be  affected  by  the  taking,  and  the  measure  of  the 
owners'  damage  for  the  taking  is  the  value  of  the  whole  strip 
in  the  condition  it  was  at  the  time  of  its  appropriation  by  the 
plaintiff.  The  owner  of  the  tract  from  which  it  was  originally 
taken  has  not,  by  reason  of  such  ownership,  any  claim  to  dam- 
ages. Whatever  claim  he  may  have  had  in  the  first  place 
on  that  score  was  presumably  settled  when  the  strip  was  or- 
iginally dedicated  to  the  use  to  which  it  is  being  subjected 
.by  this  proceeding.  Hence,  the  court  committed  error  in  ad- 
mitting as  evidence,  over  the  plaintiff's  objections,  the  estimates 
of  witnesses  of  the  damages  to  the  tract  or  farm  as  a  whole  by 
the  taking  of  this  strip,  and  in  giving  the  first  instruction  set 
out,  predicated  on  such  evidence. 

As  the  highest  value  placed  by  any  of  the  witnesses  upon 
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the  land  taken  was  $50  per  acre,  the  quantity  taken  only 
about  three  acres,  and  the  damages  assessed  by  the  jury  at 
$500,  there  can  be  no  doubt  but  that  these  errors  were  preju- 
dicial to  the  plaintiff,  and  for  them  the  judgment  of  the  circuit 
court  will  be  reversed  and  the  cause  remanded. 
All  concur,  except  Valliant,  J".,  absent 
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FUCHS  V.  CITY  OF  ST.  LOUIS,  Appellant 
In  Banc,  March  19,  1902. 

1.  Negligence:  explosion  uh  seweb:  two  utoependent  causes: 
plaintiff's  burden.  In  a  suit  for  personal  injuries  alleged  to  be 
due  to  the  negligence  of  a  city  in  permitting  oil  gases  to  accumulate 
in  a  sewer  and  to  explode  for  lack  of  proper  vents,  it  is  for  plain- 
tiff to  account  for  the  explosion  and  the  causes  of  it;  and  if  the  evi- 
denoe  shows  that  there  were  present  at  least  two  other  independent 
explosive  gases,  to- wit,  sulphuretted  hydrogen  and  marsh  gas,  the 
burden  is  on  plaintiff  to  dhow  which  of  the  explosive  gases  waa  re- 
sponsible for  the  accident — the  oil  gas  charged  in  the  petition  to 
be  the  cause,  or  the  other  gases. 

2.   : :  PEBMITTINO  GASES  TO  ESCAPE.    It  is  not  the  duty  of 

a  city  to  open  manholes  to  permit  the  escape  of  gases  that  are  ac- 
cumalated  in  its  sewers.  On  the  contrary,  a  city  which  deliberately 
removes  covers  from  manholes,  inlets  and  other  vents  for  the  pur- 
pose of  permitting  the  escape  of  vile  and  dangerous  gasea,  which 
through  the  action  of  nature*s  laws  of  decay  are  constantly  generated 
therein,  is  remiss  in  its  duty. 

3.   :  :   ACCUMULATION  OF  GASES:   EVIDENCE.     Where  the 

testimony  shows  that  there  was  a  constant  generation  of  inflammable 
gases  in  a  sewer  as  the  result  of  nature's  laws  of  decomposition,  and 
no  known  method  of  arresting  that  generation  was  shown,  it  can  not 

/be  said  that  there  was  any  evidence  to  sustain  the  allegation  that 
the  city  "carelessly  and  negligently  failed  to  take  precautions  to 
prevent  gases  arising  and  accumulating  in  said  sewers." 

SPECIFIC  ACTS:   PROOF.    Where  specific  acts  of  negligence 


are  charged,  evidence  of  other  acts  is  inadmissible.  So  that  where,  in 
a  suit  against  a  city  for  damages  for  the  death  of  plaintiff's  hus- 
band as  the  result  of  the  explosion  of  gas  in  a  sewer,  the  two 
specific  acts  of  negligence  charged  are  a  failure  to  prevent  the 
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formation  and  accumulation  of  gases,  and  a  failure  to  open  vents 
specially  designed  to  carry  off  gases,  evidence  that  the  use  of  a 
fan  or  blower  would  have  eliminated  the  gases  or  rendered  them 
non-explosive,  should  be  excluded. 


r    EXPEBT   TESTIMONY:    EXPULSION    OP   GASES    FBOM    SEWERS: 

1  THEORY.  A  mining  engineer  and  consulting  chemist,  who  never, 
as  a  scientist,  investigated  ventilation  of  sewers  and  never  saw  any 
test  made  of  a  blower  or  fan  for  extracting  explosive  gases  in  a 
sewer  and  knows  nothing  of  the  actual  results  of  such  tests  if  really 
made,  is  not  qualified  as  an  expert  to  testify  that  the  use  of  a 
blower  or  fan  would  have  rendered  the  gases  non-explosive.  His  tes- 
timony is  mere  theory,  and  should  not  be  admitted,  and  if  admitted 
the  court  should  instruct  the  jury  that  it  is  to  be  utterly  disre- 
garded. 

6.   .-:  PRIMA  FACIE  CASE:  RES  IPSA  LOQUITUR.    The  mere  fact  that 

there  was  an  explosion  of  the  gases  in  a  sewer  and  the  consequent 
injury  of  plaintiff's  husband,  does  not  make  out  a  prima  facie 
case  of  n^ligence  against  the  city.  There  must  be  some  affirmative 
proof  of  negligence. 

7.   :  INEVITABLE  ACCIDENT:  NON-LIABILITY.    No  one  is  liable  for 

the  consequences  of  an  inevitable  accident. 

8.    :    REASONABLE  ANTICIPATION:    EXCEPTIONAL  CASES.      It  is  UOt 

negligence  not  to  take  precautionary  measures  to  prevent  an  injury 
which,  if  taken,  would  have  prevented  it,  when  the  injury  could 
not  reasonably  have  been  anticipated,  and  would  not,  except  under 
exceptional  circumstances,  have  happened.  If  the  accident  was  pos- 
sible, yet,  according  to  ordinary  and  usual  experience,  not  probable, 
it  is  not  negligence  not  to  take  precautionary  steps  to  forestall  it. 

9.  :  :  :  ISOLATED  CASE.  Where  there  is  an  ex- 
plosion in  a  city  sewer  the  city  is  not  responsible  for  negligence  in 
not  anticipating  and  preventing  such  injury,  if  such  explosion  had 
never  been  known  to  occur  before. 

10.    :    :    EXPLOSION  in   sewer  :    FIRE  AND  COAL  OIL.      About 

nine  blocks  from  a  wine  storeroom  were  large  oil  tanks,  and  a  fire 
breaking  out  therein  some  of  the  oil,  mixed  with  water  thrown  into 
the  tairics  hy  fire  engines,  ran  on  to  railroad  property,  and  some 
of  it  was  permitted  by  the  railroad  people  and  firemen  to  escape  into 
an  inlet  into  the  sewer  which  passed  under  the  wine  storeroom,  in 
which  was  a  cellar  sunk  down  to  within  six  inches  of  the  sewer's 
roof.  Four  days  later  as  an  employee  was  storing  melons  in  a  cellar 
of  a  building  near  the  wine  storeroom,  and  with  a  lighted  candle 
passed  over  a  drain  which  connected  with  the  sewer,  there  was  a 
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sudden  flash  of  flame,  and  almo3|;  simultaneously  an  explosion  in  the 
sewer  underneath,  and  the  sewer  roof  under  the  wineroom  cellar 
caved  in,  although  no  other  part  did,  and  plaintifTs  husband,  who 
was  in  the  wine  building,  was  killed.  The  sewer  was  a  large  one, 
well  constructed,  and  followed  a  natural  drainage  to  the  river,  which 
was  very  high,  and  submerged  the  sewer's  mouth.  The  sewer  had 
been  in  existence  for  thirty  years,  and  there  had  never  been  an 
explosion  before.  Heldf  that  the  city  was  not  guilty  of  negligence 
in  not  anticipating  the  injury,  and  that  it  should  be  considered  aa 
belonging  to  the  realm  of  inevitable  accident.  (Overruling  Fuchs 
v,  St.  Louis,  133  Mo.  168.) 

Appeal  from  St.  Louis  Coirnty  Circuit  Court — Hon.  Rudolph 
Hirzel,  Judge. 

Reversed. 

B,  Schivunnacher  and  Chas.  Claflin  Allen  for  appellant 

(1)  There  "was  no  evidence  adduced,  upon  the  trial 
which  led  to  this  appeal,  as  to  the  quantity  of  oil,  if  any,  which 
got  into  the  sewer.  But  if  the  proof  had  shown  the  presence 
of  a  large  body  of  oil,  it  also  showed  that  there  was  no  prac- 
tical, f  ea3ible  method  by  which  the  city  authorities  could  have 
removed  it,  the  mouth  of  the  sewer  being  submerged  by  high 
water  in  the  Mississippi  river.  And  also  showed  that  there 
was  no  practical,  feasible  measure  or  precaution  for  preventing 
the  formation  of  gases,  or  for  ventilating  the  sewer.  There 
was,  therefore,  nothing  practical  which  the  city  could  do,  or 
which  it  omitted  to  do.  Therefore,  it  was  not  guilty  of  negli- 
gence. Graney  v.  Railroad,  157  Mo.  666 ;  Shearman  &  Redf. 
on  Negl.,  sec.  15  and  57 ;  Jones  on  Negl.  of  Mun.  Corp.,  sees. 
230,  231;  Troth  v.  Norcross,  111  Mo.  630;  Barney  v.  Rail- 
road, 126  Mo.  372;  Thomas  v.  Railroad,  109  Mo.  187.  (2) 
"Ko  such  explosion  in  a  sewer  had  ever  before  occurred.  The 
accident  was  one  that  could  not  be  foreseen ;  it  was  unexpected, 
unavoidable  and  inevitable,  and  for  its  consequences  the  ci^ 
is  not  liable.  Graney  v.  Railroad,  supra ;  Cobb  v.  Railroad, 
149  Mo.  609;  Brewing  Assn.  v.  Talbot,  141  Mo.  674;  SuUi- 
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van  V.  Railroad,  133  Mo.  1 ;  Fuchs  v.  St.  Louis,  133  Mo.  182 , 
dissenting  opinion  and  cases  therein  cited ;  Henry  v.  Railroad, 
113  Mo.  526;  Stone  v.  Railroad,  171  Mass.  536;  s.  c,  51  N. 
E.  Rep.  1 ;-  4  Am.  NegL  Rep.  490 ;  Hutchison  v.  Boston  Gas- 
light Co.,  122  Mass.  219.  (3)  The  evidence  showed  the 
presence  of  explosive  gases  other  than  those  arising  from  oil ; 
gases  which  are  usually  present  in  sewers,  the  result  of  decay- 
ing organic  and  vegetable  matter.  An  explosion  of  these  gases 
would  as  readily  (and  more  readily)  account  for  the  explosion 
as  the  theory  of  plaintiff.  Under  such  circumstances,  there 
can  be  no  recovery  in  the  absence  of  positive  proof  as  to  which 
of  the  two  causes  produced  the  accident.  Breen  v.  Cooperage 
Co.,  50  Mo.  App.  202;  Searles  v.  Raiboad,  101. N.  Y.  661; 
Dobbins  v.  Brown,  119  N.  Y.  188.  (4)  The  sewer  was 
maintained  by  the  city  purely  as  a  sanitary  measure.  Even 
if  the  oflBcers  in  charge  thereof  were  negligent  under  the  pecu- 
liar circumstances  of  the  case,  the  city  would  not  be  liable. 
Murtaugh  v.  St.  Louis,  44  Mo.  479 ;  Heller  v.  Sedalia,  53 
Mo.  159;  Hannon  v.  St.  Louis  Co.,  62  Mo.  313;  Arm- 
strong V.  City  of  Brunswick,  79  Mo.  319;  Keating  v. 
Kansas  City,  84  Mo.  415 ;  Kiley  v.  Kansas  City,  87  Mo.  103 ; 
Ulrich  V.  St.  Louis,  112  Mo.  138 ;  Jefferson  Co.  v.  St.  Louis 
Co.,  113  Mo.  619;  Hughes  v.  City  of  Auburn  (K  Y.  Ct. 
App.),  3  Mun.  Corp.  Cas.  35.  (5)  The  court  erred  in  al- 
lowing plaintiff's  witness  Hunicke  to  venture  expert  opinion 
as  to  the  possible  and  purely  speculative  manner  in  which  the 
sewer  might  have  been  ventilated,  by  means  of  a  fan  or  blower 
and  a  seven  horsepower  engine,  stationed  at  one  of  the  many 
inlets  or  openings  to  the  sewer.  This  was  permitted  despite 
the  witness's  admission  that  he  had  never  given  the  subject 
of  sewers  or  sewer  ventilation  any  study  or  attention,  and 
had  never  seen,  read  or  heard  of  any  practical  application  of 
his  suggestion,  or  even  attempted  himself  to  indulge  in  the 
experiment.  He  admitted  that  it  was  merely  an  unattempted 
theory  of  his  own,  not  based  on  observation,  study  or  demon- 
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stration.  (6)  The  petition  alleged  two  specific  acta  of  neg- 
ligence against  the  city :  a  failure  to  prevent  the  formation  and 
accumulation  of  gases,  and  a  failure  to  ventilate  the  sewer  by 
removing  the  manhole  covers  "specially  designed"  therefor. 
There  was  no  other  allegation  of  negligence.  It  was,  there- 
iore,  error  to  allow  evidence  relating  to  the  use  of  a  fan  or 
blower.  Where  specific  negligence  is  charged,  evidence  of  other 
acts  is  inadmissible.     Atchison  v.  Eailroad,  80  Mo.  213. 

Luhke  &  Muench  for  respondent. 

(1)  The  rules  of  law  applicable  to  this  case  were  fully 
and  finally  stated  and  laid  down  by  this  court  when  the  case 
was  here  before  it  on  the  former  appeal.  The  judgment  then 
pronounced  became  conclusive  upon  the  parties,  and  no  longer 
open  to  dispute.  Fuchs  v.  St.  Lbuis,  133  Mo.  168 ;  Overall 
V.  Ellis,  38  Mo.  209 ;  Bank  v.  Taylor,  62  Mo.  338.  A  matter 
once  expressly  decided  by  this  court  can  not  on  a  second  appeal 
be  again  brought  into  question.  It  is  res  adjudicata.  Adair 
Co.  V.  Ownby,  75  Mo.  282 ;  Conroy  v.  Iron  Works,  75  Mo. 
651 ;  Chouteau  v.  Gibson,  76  Mo.  38 ;  Keith  v.  Keith,  97  Mo. 
223 ;  Chapman  v.  Eailroad,  146  Mo.  481 ;  Hombs  v.  Corbin, 
34  Mo.  App.  397 ;  Lane  v.  Railroad,  35  Mo.  App.  567 ;  Mc- 
Kinney  v.  Harrall,  36  Mo.  App.  338 ;  Galbreath  v.  Newton, 
45  Mo.  App.  312;  Galbreath  v.  Eogers,  45  Mo.  App.  324; 
Shroyer  v.  Nickell,  67  Mo.  589 ;  Gaines  v.  Fender,  82  Mo. 
497.  (2)  That  the  mouth  of  the  Mill  Creek  sewer  was 
closed  by  the  high  water  in  the  Mississippi  river  at  the  time 
of  the  fire,  and  for  some  time  prior  thereto,  and  that  this  was 
well  known  in  the  community,  was  abundantly  shown  by  the 
evidence.  Mr.  Buse,  an  employee  of  the  oil  company,  testified 
that  the  yards  of  the  company  comprised  a  half  block;  that 
there  were  on  these  premises  about  twenty  heavy  sheet-iron 
tanks,  varying  in  capacity  from  twelve  thousand  to  three  hun- 
dred thousand  gallons ;  that  there  was  also  stored  on  the  prem- 
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ises  oil  in  barrels;  that  the  tanks  contained  kerosene,  ga.soliiu% 
naptha,  crude  petroleum,  lubricating  and  illuminating  oils  and 
other  products  of  petroleum  and  also  gi'ease,  and  that  the  day 
after  the  fire  these  tanks  werq  nearly  all  found  destroyed  and 
the  principal  contents  thereof  gone;  and  that  this  was  ako  tnie 
of  the  barrels  and  their  contents.  Hartung  testified  that  fire- 
men, railroad  men  and  laborers  were  steadily  employed,  while 
the  fire  was  in  progress,  draining  the  released  oils,  with  the 
flow  of  water,  into  the  sewer ;  and  the  fire  chief  testified  that 
the  oil  was  thus  drained  into  two  openings  of  the  sewer;  that 
there  were  sixteen  or  seventeen  fire  engines  on  the  ground  and 
about  one  hundred  and  fifty  men  working  there.  It  was  July 
weather;  and  it  was  also  well  known  that  the  sewer  was  the 
receptacle  for  the  steam  and  other  heated  substances  of  the 
factories  and  other  plants  located  along  it,  as  well  as  the  drain- 
age and  sewage  from  the  city  institutions  located  in  that  part 
of  the  city.  Eespondent  insists  that  the  city,  under  these  con- 
ditions, was  charged  with  legal  notice  that  the  sewer  held  in 
it  an  extraordinarily  dangerous  quantity  of  oils  and  gas<?s,  and 
that  the  safety  of  life  and  property  required  of  the  city  author- 
ities diligence  and  care  to  open  the  sewer  inlets  so  that  thtse 
gases  might  escape  therefrom,  (a)  The  State  has  recognized 
the  business  of  handling  petroleum  and  its  products  to  h^  dan- 
gerous to  human  life,  and  has  put  it  under  regulation  hy  pro- 
viding for  the  appointment  of  inspectors,  commonly  kinnvTi 
as  coil  oil  inspectors.  These  officials  are  required  to  give  bond. 
The  act  declares  certain  things  in  connection  with  the  bui^iTiesg, 
if  done,  to  be  criminal,  and  also  declares  penalties  against  the 
offenders.  And  for  a  neglect  of  duty  by  an  inspector  any 
party  aggrieved  is  entitled  to  sue  upon  the  inspector's  nfficiaJ 
bond.  R  S.  1889,  ch.  87,  p.  1323 ;  County  Court  to  use  v. 
Fassett,  65  Mo.  418.  (b)  The  chief  of  the  fire  department 
is  an  officer  of  the  city  designated  by  the  charter,  and  is  the 
agent  of  the  city  in  all  matters  connected  with  his  department, 
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including  the  inspection  of  all  biiildings  which  are  in  the 
course  of  construction.  He  was  bound  to  take  notice  of  the 
dangerous  character  of  petroleum  and  its  products.  The  stat- 
ute of  the  State  regulating  its  sale  alone  gave  him  warning, 
because  he  was  bound  to  take  notice  of  the  public  statutes  of 
the  State.  Art.  2,  Scheme  and  Charter,  R  S.  1889,  p.  2134. 
The  sewer  commissioner  of  the  city  is  a  member  of  the  board 
of  public  improvements  and  has  special  charge  of  the  sewers 
of  the  city,  and  is  affected  vdth  the  same  notice  as  the  fire 
chief.  Sec.  36,  art.  4,  Scheme  and  Charter,  E.  S.  1889,  p. 
2109.  Both  of  these  oflBcers  were  required  by  the  charter  to 
devote  their  entire  time  to  the  duties  of  their  respective  posi- 
tions. And  it  was  their  joint  duty  to  take  the  necessary  steps 
to  prevent  the  calamity  which  the  misuse  of  the  sewer  pro- 
duced. Sec.  11,  art.  4,  of  Scheme  and  Charter,  p.  2134.  (c) 
When  the  safety  of  human  life  is  in  question,  a  high  degree 
of  care  is  required  in  conducting  a  business  in  itself  lawful. 
And  when,  in  that  business,  pipes  are  used  to  carry  oil,  there 
is  a  constant  duty  of  inspection,  so  that  the  pipes  may  be  kept 
in  proper  condition.  Lee  v.  Oil  Co.,  61  N.  T.  (54  Hun) 
157.  (d)  Where  water  accumulating  on  the  street  by  reason 
of  obstructions  to  the  catch-basins  of  the  sewers  overflows  and 
damages  private  property,  the  rule  of  the  surface  water  being 
a  common  enemy  which  every  one  may  fight  off  his  own  prem- 
ises, has  no  application,  since  the  property-owner  had  a  right 
to  rely  on  public  sewers,  built  at  the  expense  of  the  property- 
owner  for  the  purpose,  among  others,  of  carrying  off  such  sur- 
face water.  Woods  v.  Kansas  City,  58  Mo.  App.  272 ;  2  Dil- 
lon on  Mun.  Corp.  (3  Ed.),  sec.  1049 ;  Thurston  v.  St  Joseph, 
51  Mo.  510;  Fink  v.  St.  Louis,  71  Mo  52;  Smith  v.  New 
York,  66  N.  Y.  295;  Gilluly  v.  Madison,  63  Wis.  518; 
Kranz  v.  Baltimore,  64  Md.  491 ;  Hitchins  v.  Frostburg^  68 
Md.  100;  6  Am.  and  Eng.  Ency.  Law,  p.  28. 
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E.  C.  TITTMANN  (Special  Judge).— This  suit,  wliieh  i^ 
an  action  brought  by  Agnes  Fuchs,  to  recover  damages  for  the 
death  of  her  husband,  Carl  E.  Fuchs,  was  filed  September  16, 
1892,  in  the  circuit  court  of  the  city  of  St.  Louis.  The  de- 
fendants in  the  suit,  as  originally  brought,  werc^  the  city 
of  St  Louis  and  the  Waters-Pierce  Oil  Company.  The  ease 
first  came  to  trial  in  April,  1893,  in  which  plaintiff  was  forced 
to  submit  to  a  nonsuit.  She  appealed  to  this  court,  which 
affinned  the  judgment  of  the  lower  court  as  to  tlie  Waiters- 
Pierce  Oil  Company,  but  reversed  the  judgment  as  to  the  city 
of  St.  Louis,  and  remanded  the  case  for  a  new  trial*  The  opin- 
ion of  the  court  on  that  appeal,  will  be  found  in  F\iehs  v.  St 
Louis,  133  Mo.  168. 

The  case  was  finally  tried  in  the  circuit  court  of  St.  Louis 
county,  to  which  it  had  been  taken  by  change  of  veijuej  result- 
ing in  a  verdict  and  judgment  for  plaintiff  against  the  remain- 
ing defendant,  the  city  of  St  Louis.  After  an  misucce^sful 
motion  for  new  trial,  the  city  appealed  to  this  court. 

The  petition  alleges  that  her  deceased  husband,  cm  or 
about  May  26, 1884,  became  the  owner  of  a  lot  of  ground  lying 
on  the  east  side  of  Fourth  street,  about  one  hundred  and 
thirty-nine  feet  southwardly  of  Chouteau  avenue,  and  that  in 
the  following  year  he  erected  on  said  lot  a  building  covering 
the  entire  width  of  the  lot  and  extending  back  about  seventy 
feet.  That  said  building  was  of  brick,  three  stories  liigh.  with 
a  cellar ;  the  cellar  and  the  first  floor  being  designc^d  for  the 
storing  of  wines  and  liquors,  and  the  carrying  on  of  a  wine  and 
liquor  business ;  and  that  upon  the  completion  of  said  building 
her  husband  fitted  up  and  furnished  said  cellar  and  first  floor 
with  bar  fixtures,  shelving,  etc.,  and  thereafter,  and  until  his 
death,  carried  on  a  wine  and  liquor  business  in  said  premises. 

The  petition  further  alleges  that  on  July  22^  1892,  the 
Waters-Pierce  Oil  Company,  engaged  in  the  business  of  buy- 
ing, storing  and  selling  oils,  had  on  hand  in  its  premises  a  large 
stock  of  oil,  in  barrels  and  other  packages,  and  tliat  on  said 
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day  a  fire  occurred  in  said  company's  premises,  "and  that  said 
oil  company  then  and  there  carelessly  and  negligently  did 
cause,  suffer  and  permit  the  said  oils  to  escape  and  to  run  into 
the  sewer  hereinafter  mentioned  and  to  fill  up  said  sewer  and 
to  generate  the  gases  which  caused  the  explosion  in  and  de- 
struction of  said  sewer  on  the  twenty-sixth  day  of  July,  1892 ;" 
the  city  of  St.  Louis  constructed  a  main  sewer,  known  as  the 
Mill  Creek  sewer,  leading  from  the  center  of  the  city  to  the 
Mississippi  river,  and  designed  to  drain  the  surface  waters  fal- 
ling within  the  reach  of  the  sewer,  and  to  carry  off  into  the  riv- 
er waters  from  private  dwelling  and  certain  city  buildings. 
That  so  far  as  it  was  practical  to  do  so,  the  sewer  was  con- 
structed beneath  the  public  streets  and  alleys  of  the  city,  and 
that  is  thus  crossed  underneath  Fourth  street  to  the  east  line  of 
said  street,  where  said  line  intersects  the  lot  of  ground  pur- 
chased by  the  deceased  husband  of  plaintiff;  that  under  a 
license  from  the  then  owners  of  said  lot  the  city  was  permitted 
to  construct  said  sewer  underneath  the  same,  and  to  carry  it 
eastwardly  under  said  lot  towards  the  river,  said  sewer  being 
located  below  the  cellar  thereafter  constructed  by  said  de- 
ceased. That  when  the  city  obtained  said  license  from  the 
owners  it  agreed  with  them  and  their  assigns  to  keep  and  main- 
tain the  sewer  in  good  order,  and  to  care  for  the  same  so  that 
said  lot  and  any  improvements  which  might  thereafter  be 
placed  thereon  would  be  free  from  danger  of  injury  on  ac- 
count of  said  sewer  or  the  use  thereof. 

The  petition  then  alleges  "that  said  sewer  was  provided 
with  openings  specially  designed  to  carry  off  any  gases  which 
might  arise  in  said  sewer  and  be  liable  to  combustion  and  ex- 
plosion, and  that  said  sewer  and  the  openings  thereof  afore- 
said on  and  prior  to  the  said  twenty-sixth  day  of  July,  1892, 
were  in  the  sole  care  and  control  of  defendant,  the  city  of  St 
Louis,  its  agents  and  servants,  yet  the  said  city,  its  agents  and 
•=^erv'ants,  knov'i»^<r  t^i^t  «aid  defendpnt.  tho  "Wp+«^^<5-PiVrpp  0?1 

Company,  had  flooded  said  sewer  with  oil,  neglected  to  open 
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said  vents  and  carelessly  and  negligently  failed  to  take  meas- 
ures and  precautions  to  prevent  gases  arising  and  accomtilatlng 
in  said  sewer  so  as  to  endanger  the  same;  and  that  between 
the  said  twenty-second  and  twenty-sixth  days  of  July,  1802, 
gases  did  arise  and  accumulate  in  said  sewer  in  great  and  very 
dangerous  quantities,  and  on  the  date  last  named,  and  within 
six  months  next  before  the  commencement  of  this  suit,  ij2:nitcd 
and  exploded  with  great  force,  throwing  open  said  sewer  uiider- 
neath  the  property  of  said  Carl  E.  Fuchs,  shattering  his  snid 
building,^  and  also  then  and  there  causing  the  death  of  said 
Carl  E.  Fuchs."  That  by  reason  of  said  wrongful  acts  of  de- 
fendants, whereby  the  death  of  her  said  husband  was  oiuiFed, 
she  has  been  damaged  in  the  sum  of  five  thousand  dnllgrs,  for 
which  she  prayed  judgment. 

The  answer  of  defendant  was  a  general  denial. 

At  the  close  of  plaintiff's  case,  defendant  offend  nn  in- 
struction in  the  nature  of  a  demurrer  to  her  evidence,  and  at 
the  close  of  the  whole  case  it  offered  a  peremptory  instruction 
to  find  for  the  aefendant  Both  instructions  w^ere  overruled 
by  the  court. 

The  evidence  shows  that  "Mill  Creet  Sew^er*'  aa  it  is 
called,  is  one  of  the  leading  public  sewers  of  the  city  of  St. 
Louis,  and,  considering  its  length  and  dimensions,  is  one  of  the 
largest  sewers  in  the  world.  It  was  built  some  thirty-four 
years  before  the  explosion  therein,  in  a  most  substantial  man- 
ner,  that  left  nothing  to  be  desired,  of  heavy,  massive  masonry 
sides  and  arch.  It  takes  its  name  from  the  fact  that  il  follow  i 
an  old  natural  creek  which  was  known  as  "Mill  Creek/^  and 
which  formerly  constituted  the  nattwal  drainage  of  a  loiwe  p<u-* 
tion  of  the  city,  emptying  into  the  Mississippi  river,  at  n  point 
between  Chouteau  avenue  and  Convent  street,  about  four 
blocks  east  of  the  Fuchs  premises.  At  its  mouth  at  the  river, 
the  sewer  is  about  twenty-four  feet  by  fourteen  feet  in  dimen- 
sion, and  grows  smaller  as  it  reaches  its  western  or  lie^inaing 
point.     At  the  place  where  it  runs  under  Fuchs's  premises  its 
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dimensions,  according  to  the  testimony  of  Mr.  Colby,  the  sewer 
commissioner,  is  twenty  by  fifteen  feet  The  natural  creek  ran 
in  a  diagonal  direction  over  the  lot  acquired  in  1884:  by  Mr. 
Fuchs. 

At  the  time  when  he  purchased,  the  sewer  had  already 
been  constructed  and  covered  with  earth  or  ballast.  This  he 
removed  in  order  to  construct  his  cellar,  leaving  about  six 
inches  of  earth  or  cinders  between  the  floor  of  the  cellar  and 
the  top  of  the  sewer  arch. 

The  premises  of  the  Waters-Pierce  Oil  Company  were  sit- 
uated on  Gratoit  and  Thirteenth  streets  and  in  their  yards  were 
erected  a  number  of  sheet  iron  tanks  and  stored  a  number  of 
barrels  containing  oils.  On  July  22,  1892,  a  fire  broke  out  in 
these  premises,  during  which  a  nimiber  of  tanks  and  barrels 
caught  fire.  Some  were  left  intact,  the  oil  in  some  e:^loded 
and  was  consumed  in  the  explosion,  while  in  others  it  was 
displaced  by  the  throwing  of  water  into  the  tanks  by  the  fire 
engines.  The  water,  mixed  with  burning  oil,. ran  through  the 
premises  and  down  into  what  is  known  as  the  railroad  valley. 
There  being  danger  that  some  of  the  standing  cars  might  catch 
fire,  drains  or  chutes  were  constructed  by  the  railway  people 
and  by  the  firemen,  and  it  appears  that  this  running  water  and 
oil  was  led  between  the  tracks  to  a  drain  or  inlet  in  the  valley, 
the  surface  of  which  was  covered  with  cinders.  Some  of  the 
oil  and  water  ran  into  a  drain  or  inlet  in  the  yard  of  the  oil 
company's  premises. 

At  the  time  of  the  fire  the  Mississippi  river  was  at  a  very 
high  stage,  and  the  mouth  of  the  sewer  was  submerged  by  high 
water.  The  explosion  which  caused  Mr.  Fuch's  death  oc- 
curred in  the  afternoon  of  July  26,  1892,  or  four  days  after 
the  fire.  It  appears  that  the  Peters  Fish  &  Oyster  Company, 
a  concern  doing  business  at  the  French  Market,  which  was 
somewhat  south  of  Mr.  Fuchs's  place,  used  in  connection  with 
their  business  a  basement  under  house  No.  1026  South  Fourth 
Street,  about  five  stores  south  of  Mr.  Fuchs's  place.     An  em- 
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ployee  named  Humpert  was  at  work  in  the  cellar  gtoring 
melons,  and  happening  to  pass  over  a  drain  in  the  cellar  floor 
with  a  lighted  candle,  there  was  a  sudden  flash  of  flame,  and 
almost  simultaneously  the  explosion  in  the  Mill  Creek  aewer 
occurred.  The  drain  or  sewer  thus  referred  to  connected 
with  a  sewer  in  the  rear  of  the  premises,  which  in  turn  con- 
nected with  the  Mill  Creek  sewer,  as  one  of  its  numerous  con- 
nections. Only  that  portion  of  the  sewer  was  blown  up  which 
was  immediately  under  the  cellar.  In  the  haekyardj  where 
the  earth  had  not  heen  removed,  the  sewer  remained  intact. 
According  to  the  testimony,  the  break  in  the  sewer  at  ilr. 
Fuchs's  place,  indicated  clearly  the  outlines  of  the  former 
cellar  floor.  About  two  blocks  east  of  the  Fuchs  place,  and 
nearer  the  river,  where  the  slope  of  the  ground  is  downward 
with  but  little  surface  ballast  to  cover  it,  there  was  an  open 
break  of  three  hundred  feet  or  more  in  length. 

These  are  the  general  facts  of  the  case  as  shown  by  the 
voluminous  record  in  this  case.  Other  spe^nfic  facts,  bearing 
more  immediately  on  the  principles  of  law  involved,  will  b© 
noticed  and  mentioned  hereafter. 

Counsel  for  appellant,  in  his  brief  and  in  his  printed  and 
oral  argument,  insisted  that  the  court  erred  in  not  suataining  it.^ 
demurrer  to  plaintiff's  evidence  at  the  close  of  her  case.  When 
that  demurrer  was  overruled,  defendant  waived  its  objection 
to  the  action  of  the  court,  by  afterwards  introducing  evidence 
in  its  behalf.  But  having  offered  a  peremptory  instruction  to 
find  for  the  defendant  at  the  close  of  the  case  and  having  duly 
preserved  the  point,  we  are  required  to  review  the  evidence 
taken  as  a  whole  [Hilz  v.  Kailroad,  101  Mo.  36;  Weber  v. 
Eailroad,  100  Mo.  194;  Hite  v.  Eailroad,  130  Mo.  132,  L  e. 
141],  and  when  this  is  done,  then,  in  the  li^ht  of  the  princi- 
ples of  law  applicable  thereto,  there  can  be  but  one  conclu- 
sion, and  that  is  that  the  plaintiff  can  not  recover  in  this 
action. 

At  the  outset,  it  may  be  stated  that  there  is  not  die  filight- 
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est  testimony  in  the  record  tending  to  prove  the  allegation  in 
plaintiff's  petition  that  when  the  city  constructed  the  sewer 
through  aixd  underneath  the  lot,  subsequently  acquired  by  the 
deceasedj  it  agreed  with  the  then  owners  and  their  assigns  to 
keep  and  maintain  said  sewer  in  good  order  and  to  care  for  the 
same,  so  that  said  lot  and  any  improvements  which  might 
thereafter  be  placed  thereon  would  be  free  from  danger  or  in- 
jury on  account  of  said  sewer  or  the  use  thereof. 

This  allegation,  of  necessity,  implies  a  contractual  rela- 
tion existing  between  the  deceased  and  the  city.  There  being 
no  evidence  to  support  it,  it  follows  that  any  idea  of  such 
contractual  relation  between  the  parties,  must  be  eliminated 
from  this  inquiry  and  it  further  follows  that  whatever  claim 
the  plaintiff  may  have  against  the  city  must  be  predicated  upon 
the  non-performance  of  a  legal  duty  due  and  owing  by  it  to  the 
deceased. 

Such  duty  and  its  violation,  upon  which  the  plaintiff  bases 
her  claim  for  damages,  must  be  found  in  and  determined  by 
the  allegations  of  the  petition. 

These  allegations  are:  That  oils  escaped  from  the  Waters- 
Pierce  Oil  Company  at  the  time  of  the  fire  hereinbefore  re- 
ferred to ;  that  they  ran  into  the  Mill  Creek  sewer ;  that  such 
oils  generated  gases,  and  that  such  gases  caused  the  explosion 
in  and  destruction  of  the  sewer  on  July  26,  1892,  by  which 
explosion  deceased  lost  his  life;  that  the  sewer  was  provided 
with  openings  specially  designed  to  carry  off  any  gases  which 
might  arise  in  said  sewer  and  be  liable  to  combustion  and  ex- 
plosion ;  that,  nevertheless,  the  city  knowing  of  the  preseniee  of 
oil  in  the  sewer  neglected  to  open  said  vents  and  carelessly  and 
negligently  failed  to  take  measures  and  precautions  to  prevent 
gases  arising  and  accumulating  in  said  sewer  so  as  to  endanger 
the  same. 

It  will  thus-  appear  from  these  allegations,  that  plaintiff 
charges  that  the  gases  which  were  generated  in  the  sewer  were 
so  generated  from  the  oils  which  escaped  and  ran  into  tiie  sewer 
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from  the  Waters-Pierce  Oil  Company  at  the  time  of  the  fire  on 
its  premises  which  caused  the  explosion.  It  will  also  appear 
that  there  are  two  charges  of  negligence,  namely,  one  a  specific 
charge  of  negligence  in  that  the  city  knowing  of  the  existence  of 
oils  in  the  sewer  did  not  open  the  vents  specially  designed  for 
the  purposes  of,  presumably,  permitting  the  gases  thus  eoner- 
ated  to  escape,  and,  in  addition,  another  charge  of  negligence 
to  the  effect  that  it  carelessly  and  negligently  failed  tn  take 
measures  and  precautions  to  prevent.gases  arising  and  aecnmu- 
lating  in  the  sewer.  In  these  allegations  of  non-action  on  the 
part  of  the  city  are  contained  the  charges  against  it  of  legal 
duties  not  performed. 

I.  It  is  conceded  that  oil  escaped  from  the  Watipr?- 
Pierce  Oil  Company  at  the  time  of  the  fire,  and  it  maj  fairly 
be  inferred  from  the  evidence  that  some  of  the  escaping  oil  ran 
into  the  Mill  Creek  sewer ;  but  a  careful  reading  and  re-read* 
ing  of  the  record  herein  fails  to  disclose  any  evidence  from 
which  even  an  inference  could  be  drawn,  that  sufficient  oil 
flowed  into  this  large  sewer  from  which  were  generated  suffi- 
cient gases  to  cause  the  explosion  complained  of.  Indeed, 
there  is  a  total  lack  of  evidence  to  prove  that  the  explosion  waa, 
in  fact,  caused  by  gases  generated  from  the  escaping  oils  as 
charged.  On  the  other  hand,  the  evidence  showed  that  there 
were  gases  other  than  those  arising  from  oil  present  in  the 
sewer  at  the  time  of  the  explosion,  gases  which  are  always 
present  in  sewers,  and  which  form  as  the  result  of  decnjing 
organic  and  vegetable  matter  and  which  are  both  infli^mmable 
and  explosive. 

Plaintiff's  witness,  Frederick  Egner,  a  gas  engineer,  tes- 
tified that  from  his  general  reading,  he  knew  there  was  a  con- 
stant generation  of  inflammable  gas  in  sewers  from  reiretaLk 
and  animal  matters,  which  is  called  sewer  gas,  and  is  a  mixture 
of  sulphuretted  hydrogen  and  marsh  gas,  the  latter  of  which 
emanates  from  decaying  vegetable  matter.  He  had  heard  of 
gases  which  would  ignite  and  burn  spontaneously  on  tbe  sur- 
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face  of  water  in  a  stream  or  lake  when  stirred  up.  He  had 
read  of  such  cases  and  believed  such  gas  was  common  in  sewers 
because  the  conditions  were  favorable.  Such  gas  was  gener- 
ated from  human  excrement  and  rotting  vegetables  and  animal 
matter.  He  believed  that  the  explosion  of  sulphuretted  hy- 
drogen and  marsh  gas  would  be  of  the  same  violence  as  the 
explosion  of  petroleum  vapor. 

So  also  testified  plaintiff's  expert,  Hunicke.  He-  states 
that  a  gas  generates  from  decomposing  vegetable  matters  which 
is  called  m.ethane  or  marsh  gas,  and  which  is  explosive.  An- 
other gas,  according  to  witness,  which  generates  from  human 
excrement,  being  carbonic  acid,  more  or  less,  and  sulphuretted 
hydrogen;  the  latter  gas  smells  like  rotten  eggs  and  is  quite 
explosive  when  mixed  with  air.  These  are  the  only  vntnesses 
who  refer  to  the  subject  on  behalf  of  plaintiff. 

That  explosive  gases  form  in  sewers  and  are  ever  present 
therein  was  also  shown  by  experts  introduced  by  defendant 

Since,  then,  the  gases  which  form  naturally  in  sewers  are 
as  highly  inflammable  and  explosive  as  the  vapors  thrown  off  by 
kerosene  or  other  oils,  and  since  there  was  no  evidence  fur- 
nished by  plaintiff  from  which  the  jury  could  draw  the  infer- 
ence that  the  explosion  was  of  the  latter  rather  than  of  the 
former  character  of  gas,  it  can  not  be  said  that  the  allegations 
of  the  petition  were  established,  or  that  the  verdict  should  be 
permitted  to  stand.  In  fact  the  theory  that  the  explosion  was 
caused  by  the  usual  sewer  gases  is  the  more  likely  one,  since 
all  the  witnesses  agreed  that  the  oils  which  escaped  during  the 
fire  at  the  Waters-Pierce  Oil  Company's  prenjises  will  throw 
off  vapors  in  comparative  abundance  only  when  subjected  to 
heat.  Upon  this  subject  Egner  stated  that  it  could  not  be  told 
how  much  oil  it  would  take  to  generate  enough  gas  in  Mill 
Creek  sewer  under  ordinary  temperature  to  cause  such  an  ex- 
plosion as  that  which  occurred.  He  did  say,  however,  ^T. 
should  think  it  would  require  a  good  deal  of  it  in  a  large  sewer 
like  that.     Assuming  the  temperature  of  the  sewer  to  have 
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been  60  or  70  degrees,  or  even  75  degrees,  the  quantity  of  vapor 
generated  from  crude  petroleum  would  be  comparatively 
small.''  Witness  further  stated  that  the  temperature  in  a 
sewer  would  likely  be  lower  than  the  temperature  in  the  ex- 
posed atmosphere. 

Mr.  ChoUer,  also  a  gas  engineer,  who  had  made  a  special 
study  of  the  subject,  testified  that  even  if  petroleum  or  crude 
oil  got  into  the  sewer  it  would  not  have  cast  off  gasoline  or 
coal  oil  under  a  temperature  below  95  degrees.  Therefore,  if 
at  the  fire,  crude  oil  found  its  way  into  the  sewer,  that  would 
not  account  for  the  presence  of  either  coal  oil  or  gasoline,  be- 
cause the  application  of  heat  would  be  necessary  to  produce 
either.  As  for  coal  oil,  or  kerosene,  they  are  combustible  but 
not  explosive. 

It  was  for  plaintiff  to  account  for  the  explosion  and  the 
oauses  of  it,  and  there  being  present  at  least  two  independent 
causes,  and  no  proof  as  to  which  of  the  two  was  responsible  for 
the  accident,  there  can  be  no  recovery.  [Breen  v.  St.  Louis 
Cooperage  Co.,  50  Mo.  App.  202 ;  Searles  v.  Kailroad,  101  N. 
T.  661;  Dobbins  v.  Brown,  119  K  T.  188.] 

II.  There  is  no  evidence  in  the  record  to  show  that  there 
were  openings  into  the  sewer  "especially  designed  to  carry  off 
cny  gases  which  might  arise  in  said  sewer  and  be  liable  to  com- 
bustion and  explosion.''  The  evidence,  what  there  was  of  it 
on  this  subject,  tends  to  show  that  there  were  certain  manholes 
and  certain  inlets.  The  former  were  intended  as  a  means  of 
ingress  and  egress  for  making  inspections  of  and  repairs  in  the 
sewer,  whilst  the  latter  were  intended  to  permit  the  surface 
water  from  the  streets  to  flow  into  it.  Moreover,  the  evidence 
tends  to  show  that  from  the  river  to  Sixth  street,  one  block  west 
of  Broadway,  there  were,  besides  the  many  private  sewer  con- 
nections, altogether  six  manholes,  which,  with  the  exception  of 
perhaps  one,  had  perforated  covers,  twenty-seven  open  inlets 
and  two  open  vaults.  Two  of  these,  v^ith  open,  grated  iron 
covers,  were  situated  in  the  alley  in  the  rear  of  the  Fudis 
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place ;  an  open  inlet  on  the  southwest  comer  of  Broadway  and 
Chouteau  avenue  opposite  thereto,  and  one  manhole  somewhat 
south  thereof  near  the  meat  market  which  had  a  solid  cover. 
But  as  to  this,  the  removal  of  the  cover  would  have  been  use- 
less, because  at  the  request  of  the  people  of  the  neighborhood, 
the  city  had  put  a  "goose-neck"  device  into  that  manhole  to 
prevent  the  odors  and  gases  of  the  sewer  from  emanating  there- 
from. It  was  so  constructed  that  the  gas  could  not  issue  out 
of  the  sewer,  cover  or  no  cover.  Notwithstanding  all  these 
openings,  it  is  apparent  that  whatever  gases  there  were  in  the 
sewer  did  not  rise  and  escape  therefrom.  But  suppose  we  con- 
cede, as  is  claimed  by  respondent,  that  there  were  certain 
closed  covers  to  some  of  the  sewer  openings  which  might  have 
been  removed;  it  does  not  appear  that  their  removal  would 
have  done  any  practical  good.  To  say  so  is  to  indulge  in  mere 
conjecture. 

III.     Assuming  that  the  allegations  of  respondents'  peti- 
tion, with  respect  to  the  matters  hereinbefore  referred  to  have 
been  proved,  what  was,  as  a  matter  of  law,  the  appellant's  duty 
^with  respect  to  the  premises  ? 

A  sewer  is  defined  to  be  "a  drain  or  passage  to  carry  off 
water  and  filth  under  groimd;  a  subterraneous  channel,  par- 
ticularly in  cities."  [Webster's  Dictionary.]  Sewers  are 
constructed,  as  sanitary  measures,  for  the  public  good,  to  carry 
off  all  sewage,  consisting  of  human  excrement^  and  refuse  ani- 
mal and  vegetable  matter  which,  as  the  testimony  shows,  and 
as  everybody  knows,  constantly  and  continuously  generates 
gases,  noxious  and  dangerous,  as  the  result  of  the  constant  and 
continuous  process  of  nature.  It  is  intended  and  is  the  ob- 
ject of  sewers  to  carry  off  and  to  guard  the  commimity  against 
these  gases  as  much  as  it  is  to  carry  off  the  substances  from 
which  they  spring.  Sewers  are  supposed  to  be  covered  and  to 
be  so  constructed  as  to  prevent  the  escape  of  gases  generated  in 
them.  It  is  not  intended  that  they  be  permitted  to  disseminate 
and  breed  disease  or  to  cause  injury  to  personal  or  property 
rights.     If  this  is  not  so,  then  there  is  no  need  of  sewers,  and 
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whilst  it  is  necessary  in  order  that  the  city  may,  in  the  exer* 
cise  of  its  ministerial  function,  properly  repair  and  maintain 
its  sewers,  that  there  should  be  certain  openings  or  maiilioleSj 
to  permit  ingress  thereto  and  egress  therefrom,  and,  Imnco,  it 
becomes  necessary  to  occasionally  remove  the  covers,  the  city 
would  be  remiss  in  its  duty  were  it  to  deliberately  reni<)ve  the 
covers  for  the  purpose  of  permitting  the  escape  of  all  the  vile, 
noxious  and  dangerous  gases  which,  through  nature's  liiws,  are 
constantly  produced  therein. 

Thus  in  City  of  Atlanta  v.  Wamock,  91  Ga.  210,  1\Iyb. 
Warnock  brought  her  petition  for  injunction  against  \he.  city 
of  Atlanta,  alleging  that  the  city  had  opened  two  manholes, 
two  feet  in  diameter,  with  perforated  tops,  into  the  large  =ewer 
extending  along  Wheat  street  both  within  a  few  feet  of  peti- 
tioner's property,  which  fronts  two  hundred  and  ninety  feet  on 
Wheat  street,  and  one  hundred  and  fifty  feet  on  Courtknd 
street,  where  she  and  her  family  had  resided  for  twelve  yearg, 
one  of  the  manholes  being  on  the  comer  of  the  two  streets  and 
the  other  on  Wheat  street,  with  no  trap  or  obstruction  to  pre- 
vent the  foul  sewer  gas  from  coming  up  through  the  same; 
that  this  gas  was  exceedingly  offensive  and  dangerous  to  the 
health  and  lives  of  petitioner  and  other  occupants  of  her  prem* 
ises.  It  came  up  in  great  volumes,  especially  after  a  fcilmrt 
dry  spell  and  was  distressingly  troublesome  and  annt>\  ing  in 
warm  weather,  driving  petitioner  and  her  family  and  friends 
from  the  veranda  of  her  house,  compelling  her  to  shut  the  win- 
dows in  the  warmest  weather  and  making  life  unbearable ;  that 
she  had  made  frequent  applications  to  the  various  oiHeers  of 
the  city,  all  with  no  effect,  etc. ;  that  the  way  to  abate  the  nui- 
sance was  to  place  a  solid  instead  of  a  perforated  top  on  the 
manhole,  and  she  prayed  "that  the  State's  writ  of  injunction 
do  issue,  restraining  the  said  defendant  from  keeping  said 
mouths  of  said  manholes  open,  and  from  continuing  ^aid  nui- 
sance in  front  of  petitioner's  premises."  The  court  below, 
after  hearing,  ordered  "that  the  defendant  be  enjoined  from 
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continuing  said  manholes  in  such  condition  as  to  allow  the 
escape  of  noxious  gases,"  and  this  action  of  the  lower  court  was 
affirmed  by  the  Supreme  Court 

Hardy  v.  City  of  Brooklyn,  90  N.  T.  435,  was  an  action 
against  the  city  for  damages  resulting  from  a  nuisance  alleged 
to  have  been  caused  by  the  negligent  construction  of  a  sewer ; 
it  appeared  that  by  the  plan  of  the  sewer,,  as  adopted  and  filed 
by  the  board  of  water  commissioners,  it  ran  past  plaintiffs 
premises  to  a  point  where  it  would  find  a  proper  discharge. 
The  sewer  was  constructed  to  a  point  a  short  distance  above  the 
plaintiffs  premises  and  there  a  wooden  trough  or  shute  was 
built  to  carry  off  itg  contents,  in  consequence  of  which,  noxious 
and  deadly  gases  were  emitted,  injuriously  affecting  plaintiffs 
premises.  The  plaintiff  recovered  damages  and  the  Court  of 
Appeals  affirmed  the  judgment 

The  plaintiff  in  this  case,  charges  a  dereliction  of  duty 
on  the  part  of  the  defendant  in  not  opening  its  vents  or  man- 
holes to  permit  the  generated  gases  to  escape.  In  the  Georgia 
case  referred  to,  the  city  was  enjoined  from  opening  the  man- 
holes permitting  the  gases  to  escape.  In  the  New  York  case, 
the  city  was  mulcted  in  damages  becauses  it  permitted  gases 
to  escape. 

We  have  thus  presented  to  us  the  anomaly,  that  if  plain- 
tiff's theory  be  correct,  the  city  is  liable  on  the  one  hand  for 
not  opening  the  manholes  and  for  not  permitting  the  gases  to 
escape,  and  on  the  other  hand  to  be  enjoined  or  mulcted  in 
damages  for  doing  so.  As  Judge  Sherwood  says,  in  his  dis- 
senting opinion  on  the  former  decision  of  this  case  (133  Mo. 
1.  c.  200)  :  "Again,  if  the  cily  is  to  be  held  responsible  for 
failing  to  keep  open  the  vents  to  the  sewers  within  its  jurisdic- 
tion, is  it  to  be  held  liable  also  if  some  person  passing  while 
the  vents  are  open  casts  a  lighted  match  into  one  of  them,  or 
the  gas  from  it  rises  and  catches  fire  from  a  street  lamp, 
thereby  causing  an  explosion  ?  Is  it  possible  that  the  city  be 
held  thus  responsible  whether  it  does  or  does  not  open  vents  ? 
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And  yet  if  the  position  taken  by  plaintiff  as  ground  for  rrtfoyery 
in  this  action  be  correct,  that  the  city  is  responsible  for  the 
gases  which  breed  in  its  sewers,  then  the  spectacle  will  ^oon  he 
presented  of  actions  for  damages  against  the  city,  because:  first, 
it  does  not  open  its  sewers  and  thereby  allow  the  gases  there- 
from  to  escape,  thereby  causing  an  explosion ;  because,  second, 
it  does  open  its  sewers  and  thereby  an  explosion  is  caiisGd ;  be- 
cause, third,  it  opens  its  sewers  to  allow  the  gases  to  egenpe  and 
thereby  becomes  liable  for  disease  and  death,  scattered  liy  ron- 
son  of  the  escape  of  such  gases." 

That  the  manholes  or  vents  should  not  be  kept  open  to 
permit  the  escape  of  dangerous  gases,  is  demonstrated  by  the 
facts  of  this  case.  If  the  drain  or  sewer  in  the  Peters  cellar, 
four  or  five  stores  south  of  Fuchs's  place,  into  which  ^m  was 
evidently  forced  from  the  Mill  Creek  sewer  through  connect- 
ing sewers,  had  not  been  open,  permitting  gas  to  escape  into 
the  cellar  and  to  come  into  contact  with  Humbert's  liglited  can- 
dle, the  catastrophe  would  never  have  happened.  The  cause 
of  the  unfortunate  death  of  Mr.  Fuchs  was  because  there  was 
en  open  inlet,  through  which  the  gas  escaped  which,  coming 
into  contact  with  the  flame  of  the  candle,  caused  the  expkfsion. 

We  conclude,  therefore,  that  it  was  not  the  duty  of  the 
city  to  open  its  manholes  in  order  to  permit  the  escape  of  gases 
that  had  accumulated  in  the  sewer. 

IV.  The  other  allegation  of  negligence,  namely,  tliat  the 
defendant  "carelessly  and  negligently  failed  to  take  measures 
and  precautions  to  prevent  gases  arising  and  accimiulating  in 
said  sewer,''  is  easily  disposed  of.  There  was  no  evident^e  to 
sustain  this  allegation.  As  we  have  stated,  the  testimony 
shows  that  there  is  a  constant  generation  of  inflammable  gases 
in  sewers  and  there  was  not  the  slightest  suggestion  on  tlie  part 
of  any  one  of  the  witnesses  as  to  any  known  method  of  arrest- 
ing what  counsel  for  appellant  aptly  calls  "one  of  the  never- 
ceasing  processes  of  nature."  On  the  contrary,  the  testimony 
was  all  the  other  way. 
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V.  At  the  trial  of  this  case,  the  plaintiff,  against  defend- 
ant's objection,  was  allowed  to  show  by  her  expert  witness. 
Prof.  H.  A.  Himicke,  that  if  a  manhole  cover  had  been  re- 
moved, in  his  opinion,  the  use  of  a  fan  or  blower  of  seven  hors^i- 
power  would  have  eliminated  the  gases  so  as  to  render  them 
non-explosive,  by  blowing  air  into  or  sucking  the  gases  out  of 
the  sewer. 

The  petition  in  the  case  alleged  two  specific  acts  of  negli- 
gence against  the  city:  a  failure  to  prevent  the  formation 
and  accumulation  of  gases,  and  a  failure  to  ventilate  the  sewer 
by  opening  the  vents  specially  designed  to  carry  off  gases. 
There  was  no  allegation  'of  neglect  of  duty  on  the  part  of  the 
city  in  not  using  a  fan  or  blower  or  any  other  contrivance  or 
design  to  carry  off  or  destroy  the  gases.  It  is  settled  that 
where  specific  acts  of  negligence  are  charged,  evidence  of  other 
acts  is  inadmissible.     [Atchison  v.  Eailroad,  80  Mo.  213.] 

The  testimony  should  therefore  have  been  excluded. 

There  are  other  reasons  why  the  testimony  of  this  witness 
should  have  been  disregarded,  and  the  jury  should  have  been 
instructed  so  to  do  as  requested  by  appellant. 

His  testimony,  so  far  as  it  is  necessary  to  refer  to  it,  is 
substantially  as  follows: 

"I  am  a  consulting  chemist  and  mining  engineer,  and  have 
been  for  sixteen  years.  I  was  for  four  years  professor  of  ap- 
plied chemistry  at  Washington  University,  St.  Louis,  from 
whichs  university  I  am  a  graduate.  I  have  had  practical  ex- 
perience in  mines  in  New  Mexico,  Colorado,  and  Illinois,  and 
am  familiar  with  coal  oils  and  other  substances.  Petroleum 
is  the  term  applied  to  a  mineral  oil  occurring  in  nature.  Pe- 
troleum means  oil  from  the  rock  and  is  equivalent  to  crude  oil 
as  it  is  pumped  from  the  earth.  Petroleum  when  released  will 
evaporate  at  all  temperatures.  It  will  give  up  the  lighter  con- 
stituents until  the  air  about  it  is  saturated.  It  is  the  same  as 
with  water.  The  air  around  it  will  take  up  so  much  water  as 
will  saturate  it.     The  evaporation  naturally  increases  as  the 
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temperature  increases;  that  is,  the  higher  the  tenjix^rature,  the 
more  rapid  the  evaporation.  The  less  volatile  and  more  solid 
portion  of  the  oil  will  remain.  All  the  vapors  of  petroleum 
are  combustihle,  and  will  explode  when  mixed  with  the  proper 
amount  of  air  or  oxygen.  Explosion  is  a  rapid  burning.  In 
order  to  produce  an  explosion  there  must  he  an  ignition.  ,  .  . 
None  of  these  oils  or  products  that  I  have  mpntioned  appear  "in 
mines,  but  gases  do.  Gases  accumulate  more  in  coal  mineg 
than  in  metal  mines.  I  had  some  experience  in  taking  care  of 
mines  and  removing  gases  from  them.  I  have  heard  the  man- 
holes on  Fourth  and  Fifth  streets  described^  but  don't  know 
that  I  have  ever  seen  them. 

"Q.  Now,  suppose  these  manhole  covers  were  removed. 
or  a  monhole  cover  was  removed  from  one  of  the  manhoW, 
what  scientific  appliance  was  there,  well  known  prevloua  to 
1892,  for  creating  a  draft  through  this  manhole  1 

"To  which  question  counsel  for  defendant  objected  on  the 
ground  that  the  witness  had  not  qualified  or  nndertakon  to 
qualify  to  answer  the  question,  he  not  having  pretended  thot 
he  ever  made  a  study  of  the  science  or  metliod  of  removing 
gases  from  sewers. 

"The  Court :  From  the  experience  von  have  bad,  prac- 
tically and  scientifically,  can  you  answer  that  question?  A. 
To  know  what  to  do? 

"The  Court:  Yes.  A.  I  might  say  at  the  outset  that 
it  is  an  engineering,  not  a  scientific  problem,  and  would  de- 
pend very  largely  on  the  individual  who  has  charge  of  it. 

"Q.  As  an  engineer,  can  you  answer  us?  A.  Well, 
things  that  might  suggest  themselves  to  rae  as  a  mining  engi- 
neer might  not  present  themselves  to  others, 

"Q.     Professor,  I  will  ask  you  the  question  this  way: 
Was  there  previous  to  1892,  any  well-known  appliance  or 
means  for  ventilating,  by  means  of  which  a  sevver  could  be  ven 
tilated — a  manhole  cover  being  removed  ? 
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"To  which  question  defendant,  by  its  counsel,  again  ob- 
jected, on  the  ground  that  the  witness  had  not  qualified  as  an 
expert  on  the  ventilating  of  sewers,  and  had  further  already 
stated  that  he  is  a  mining  engineer,  and  what  would  suggest 
itself  to  his  mind  might  not  suggest  itself  to  an  engineer  in 
charge  of  a  sewer. 

"The  Court :  ^  If  you  know  of  any  one  you  may  answer  it 

"To  which  action  and  ruling  of  the  courts  defendant  by 
counsel  then  and  there  duly  excepted. 

"A.     So  it  refers  only  to  one  hole  ? 

"Q.     Yes." 

Counsel  for  defendant  again  objected  on  the  groimd  that 
this  question  of  the  witness  and  answer  of  counsel  made  the 
question  still  more  incompetent. 

The  witness  proceeded:  "The  means  would  have  been 
possible,  but  under  the  circumstances  it  would  require  consid- 
erable time  to  eliminate  the  gases  1by  simply  opening  a  man- 
hole. It  would  be  necessary  to  apply  means,  and  nothing 
short  of  a  blower  would  have  done  in  that  case.  A  blower  of 
say  seven  horsepower  would  have  removed  the  air,  or  replaced 
the  air  sufficiently  to  be  non-explosive  within  thirty-six  hours. 
When  the  crude  oil  got  into  the  sewer,  it  would  tend  to  evapor- 
ate and  rise,  like  sugar  in  coffee,  although  the  sugar  is  heavier 
than  the  coffee.  This  vapor  rising  up  in  the  sewer,  would  con- 
tinue through  the  air  until  the  air  was  saturated  and  could 
take  up  no  more,  and  will  tend  to  creep  out  through  any  over- 
head holes.  The  most  natural  point  for  placing  the  blower 
would  be  at  the  opening  closest  to  the  river.  Either  a  pressure 
blower  or  suction  fan  might  have  been  applied  at  a  point  fur- 
ther up.  Fans  will  either  blow  or  draw  air,  .so  the  point  may 
differ.  It  would  be  preferable  to  blow  the  air  in  instead 
of  drawing  it  out.'^ 

On  cross-examination  he  testified : 

"I  never  saw  any  practical  attempt  made,  either  in  the 
city  of  St.  Louis  or  in  this  country,  or  anywhere  in  the  world. 
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to  extract  gas  out  of  a  sewer  by:ineans  of  a  fan  or  blower. 
Neither  did  I  ever  know  of  any  sewer  commissioner  anywhere 
in  the  United  States  attempting  to  blow  air  into  a  sewer  filled 
with  gas,  or  suck  air  out  of  a  sewer  filled  with  gas,  by  means 
of  a  fan.  I  can^t  give  any  positive  information  touching  that, 
and  I  never  saw  it  done.  I  know  that  experiments  have  been 
made  in  London,  biU  I  have  no  knowledge  or  observation  of  its 
ever  having  been  put  to  practical  use.  I  don't  know  whether 
in  order  to  suck  air  out  of  a  sewer  it  would  be  necessary  to 
close  all  of  the  apertxires  except  the  one  at  which  the  fan  was  at 
work  in  order  to  create  a  suction.  That  would  depend  upon^ 
what  the  purpose  of  the  suction  was.  If  you  were  trying  to 
suck  gas  out  of  this  courtroom  and  the  windows  were  all  up, 
and  you  put  your  fan  at  one  of  the  windows,  it  would  not  work. 
In  order  to  make  the  fan  work  and  create  a  suction,  I  would 
want  an  opening  at  which  to  put  the  fan,  and  the  balance  of 
the  openings  closed.  I  would  want  a  certain  ratio  of  inlet 
and  outlet.  I  don't  know  how  many  drains,  inlets,  openings 
or  connections  there  were  to  the  Mill  Creek  sewer  within  a  cir- 
cle of  five  hundred  feet  around  the  manhole  where  I  stood  and 
would  station  the  blower  or  fan,  but  I  say  that  without  knowing 
that  and  without  myself  having  Experimented  with  this  sewer, 
or  having  seen  it  attempted  anywhere  in  the  world,  my  plan 
would  have  prevented  an  explosion.  I  say  that  because  the 
<»onnection8  can  be  opened  and  closed,  and  if  the  gas  had  been 
sucked  out  the  fresh  air  would  have  rushed  in  to  supply  its 
place  to  such  an  extent  that  a  flame  held  at  the  opening  would 
not  have  ignited  it  I  have  never  attempted  to  use  a  blower 
myself  in  connection  with  a  sewer,  nor  have  I  ever  seen  one 
used,  and,  as  I  have  stated,  I  have  no  experience  or  observa- 
tion in  that  direction.  I  know  that  the  Mill  Creek  sewer  ex- 
tends to  a  mile  west  of  the  river,  and  that  other  sewers  of  var- 
ious sizes  and  from  all  directions  lead  into  it,  and  I  know  that 
some  of  them  have  open  or  perforated  covers.  But  notwith- 
standing all  these  connections  and  openings  into  the  main 
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sewer,  I  should  not  hesitate  to  apply  the  blower  on  my  plan. 
I  know  that  a  blower  would  have  been  effective  without  ever 
having  experimented.  I  do  not  recollect  whether  or  not  at 
the  last  trial,  I  testified  that  the  thought  of  using  the  fan  or 
blower  had  occurred  to  me  as  a  scientific  possibility,  but  that 
without  a  practical  experiment  I  could  not  say  whether  it 
would  accomplish  any  result ;  since  I  testified  last  time  I  have 
made  no  experiments  to  ascertain  whether  the  plan  was  a 
practicable  or  feasible  one.'* 

It  will  appear  from  the  foregoing  that  the  witness  is  a 
,  mining  engineer  and  a  coasulting  chemist ;  that  he  never,  as  a 
scientist,  investigated  the  ventilation  of  sewers  and  never  gave 
the  subject  of  sewers  a  particular  or  special  study;  that  he  did 
not  claim  that  his  proposed  remedy  had  ever  been  practically 
applied  or  even  made  the  subject  of  experiment  by  himself; 
he  says  that  he  "never  saw  any  practical  attempt  made  in  St 
Louis,  or  in  this  country,  or  anywhere  in  the  world,"  to  extract 
gases  out  of  a  sewer  by  means  of  a  fan  or  blower,  nor  did  he 
ever  know  of  any  sewer  commissioner  anywhere  within  the 
United  States  attempting  to  blow  air  into  a  sewer  filled  with 
gas,  or  suck  air  out  of  a  sewer  filled  with  gas,  by  means  of  a 
fan.  He  could  not  give  any'  positive  information  about  that 
and  he  never  saw  it  done.  Experiments  were  made  in  Lon- 
don, but  he  had  no  knowledge  or  observation  of  its  ever  having 
been  put  to  practical  use.  He  never  had  attempted  to  use  a 
blower  in  connection  with  a  sewer,  nor  had  he  ever  seen  one 
used,  nor  had  he  ever  had  any  experience  or  observation  in  that 
direction.  He  had  testified  in  the  case  twice  before,  but  had 
made  no  experiments  with  respect  to  the  matter  since  that 
time.  So  far  as  the  record  shows,  Prof.  Hunicke's  proposed 
remedy  is  a  mere  theory  of  his  own.  Practical  engineers  who 
had  devoted  years  to  the  study  and  management  of  sewers  tes- 
tified that  Mr.  Hunicke'  scheme  is  entirely  impracticable. 
Ifot  one  of  them  had  ever  heard  of  it.  Not  one  of  them  knew 
of  any  known  practical  or  feasible  method  by  which  the  gases 
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could  have  been  extracted  from  the  sewer.  It  would  be  mon- 
strous to  predicate  a  charge  of  negligence  against  the  city  on 
such  testimony  as,  that. 

It  should  never  have  been  admitted;  having  been  ad- 
mitted, it  should  have  been  entirely  disregarded  and  the  jury 
instructed  to  do  so  as  requested  by  appellant  in  its  instruction 
numbered  2  refused  by  the  court.  [Graney  v.  Railroad^  157 
Mo.  666.] 

VI.  Eliminating  from  consideration  the  testimony  of 
witness  Hunicke,  and  from  what  has  been  heretofore  stated,  it 
will  appear  that  the  respondent  had  nothing  on  which  to  go  to 
the  jury  save  the  bare  fact  that  the  sewer  exploded.  But  the 
mere  fact  of  an  accident  and  the  consequent  injury  resulting 
therefrom  does  not,  as  a  rule,  make  out  a  prima  facie  ca^e* 
There  are  cases  where  the  doctrine  of  res  ipsa  loquitur  applies, 
but  we  can  find  no  adjudicated  case  where  that  doctrine  was 
applied  to  a  case  like  the  one  before  us.  Except  in  casos  relat- 
ing to  common  carriers  of  goods  and  passengers  or  arising  out 
of  other  contractual  relations,  the  mere  fact  of  an  explosion, 
without  affirmative  proof  of  n^ligence,  does  not  raise  a  prima 
facie  presumption  of  negligence  on  the  part  of  defendant. 
[Huff  V.  Austin,  46  Ohio  St.  386;  Cosulich  v.  S.  O.  Co,.  122 
N.  Y.  123 ;  Walker  v.  Kailroad,  Yl  Iowa  658 ;  Losee  v.  Buch- 
anan, 51  N.  T.  476.]  The  plaintiff,  therefore^  made  out  no 
case  to  be  submitted  to  the  jury  and  she  is  not  aided  by  any 
testimony  introduced  by  defendant. 

VII.  Irrespective  of  what  has  been  said  before,  there  is 
a  vital  and  fatal  objection  to  respondent's  right  of  recovery  in 
this  action. 

In  the  case  of  the  American  Brewing  Ass'n  v*  Talbot,  141 
Mo.  ].  c.  683,  the  court  says:  ^'N'umerous  authorities  hold 
that  it  is  not  negligence  not  to  take  precautionary  measures  to 
prevent  an  injury  which,  if  taken,  would  have  prevented  it^ 
when  the  injury  could  not  reasonably  have  been  anticipated 
and  would  not,  unless  under  exceptional  circumstances,  have 
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happened."  And  in  support  of  that  doctrine,  the  court  cites, 
with  approval,  in  addition  to  a  lai^e  number  of  cases,  Ray  <m 
Negligence  of  Imposed  Duties,  pp.  133,  134,  as  follows: 

*^ischief  which  could  by  no  reasonable  possibility  have 
been  foreseen,  and  which  no  reasonable  person  would  have 
anticipated,  can  not  be  taken  into  account  as  a  basis  upon  which 
to  predicate  a  wrong.  A  reasonable  man  does  not  consult  his 
imagination,  but  can  be  guided  only  by  a  reasonable  estimate 
of  probabilities.  The  reasonable  man,  then,  to  whose  ideal 
behavior  we  are  to  look  as  the  standard  of  duty,  will  neither 
neglect  what  his  reason  and  experience  will  enable  him  to  fore- 
cast as  probable,  nor  conduct,  on  a  basis  of  bare  chances,  a  busi- 
ness whose  success  is  dependent  upon  his  accuracy  in  forecast- 
ing the  future.  He  will  order  his  precaution  by  the  measure 
of  what  appears  likely  in  the  usual  course  of  things.  The 
proper  inquiry  is  not  whether  the  accident  might  have  been 
avoided  if  the  one  charged  with  negligence  had  anticipated  its 
occurrence,  but  whether,  taking  the  circumstances  as  they  then 
existed,  he  was  negligent  in  failing  to  anticipate  and  provide 
against  the  occurrence.  The  duty  imposed  does  not  require 
the  use  of  every  possible  precaution  to  avoid  injury  to  indi- 
viduals, nor  of  any  particular  means  which  it  may  appear, 
after  the  accident,  would  have  avoided  it  The  requirement  ia 
only  to  use  such  reasonable  precautions  to  prevent  accidents  as 
would  have  been  adopted  by  prudent  persons  prior  to  the  acci- 
dent. The  pnidence  and  propriety  of  men's  doings  are  not 
judged  by  the  event,  but  by  the  circumstances  under  which  they 
act.  If  they  act  with  reasonable  prudence  and  good  judgment, 
they  are  not  to  be  made  responsible  because  the  event  from 
causes  which  could  not  be  forseen  nor  reasonably  anticipated 
had  disappointed  their  expectations." 

Also  Webb's  Pollock  on  Torts  (Enlarged  Am.  Ed.),  pages 
45  and  46,  as  follows: 

"N'ow  a  reasonable  man  can  be  guided  only  by  a  reason- 
able estimate  of  probabilities.     If  men  went  about  to  guard 
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themselves  against  every  risk  to  themselves  or  others  which 
might  hy  ingenious  conjecture  be  conceived  as  possible,  human 
affairs  could  not  be  carried  on  at  all.  The  reasonable  man, 
then,  to  whose  ideal  behavior  we  are  to  look  as  the  standard  of 
duty,  will  neither  neglect  what  he  can  forecast  as  probable,  nor 
waste  his  anxiety  on  events  that  are  barely  possible.  He  will 
order  his  precaution  by  the  measure  of  what  appears  likely  in 
the  known  course  of  things.  This  being  the  standard,  it  fol- 
lows that  if  in  a  particular  case  (not  being  within  certain  spe- 
cial and  more  stringent  rules)  the  harm  complained  of  is  not 
such  as  a  reasonable  man  in  the  defendant's  place  should  have 
foreseen  as  likely  to  happen,  there  is  no  wrong  and  no  liability. 
And  the  statement  proposed,  though  not  positively  laid  down, 
in  Greenland  v.  Chaplin,  5  Ex.  248,  namely,  %at  ^  person  is 
expected  to  anticipate  and  guard  against  all  reasonable  conse- 
quences, but  that  he  is  not,  by  the  law  of  England,  expected  to 
anticipate  and  guard  against  that  which  no  reasonable  man 
would  expect  to  occur,'  appears  to  contain  the  only  rule  tenable 
on  principle  where  the  liability  is  founded  solely  on  negligence. 
'Mischief  which  could  by  no  possibility  have  been  foreseen,  and 
which  no  reasonable  person  would  have  anticipated'  may  be 
the  ground  of  legal  compensation  under  some  rule  of  excep- 
tional severity,  and  such  rules,  for  various  reasons,  exist;  but 
under  an  Ordinary  rule  of  due  care  and  caution  it  can  not  be 
taken  into  account." 

The  same  principle  is  recognized  and  applied  in  Sullivan 
V.  Railroad,  133  Mo.  1,  and  also  in  the  large  number  of  cases 
cited  in  the  dissenting  opinion  in  Fuchs  v.  St.  Louis,  133  Mo. 
168.  A  reference  to  a  few  other  cases,  very  analogous  to  the 
case  before  us,  is  not  inappropriate. 

In  Sofield  v.  Sommers,  9  Ben.  526,  the  facts  were  these : 

The  fimties  of  crude  petroleum,  carried  in  a  tank  on  a 

lighter  used  in  the  oil  trade,  escaped  into  a  locker,  which 

locker — ^there  being  no  watchman  on  board,  when  the  lighter 

lay  one  night  with  other  vessels  at  a  pier  in  Jersey  City — ^was 
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forced  open  during  the  night  by  a  thief,  who,  exploring  the 
locker  with  a  lighted  match,  set  fire  to  the  gas  and  caused  an 
explosion  and  a  fire,  whereby  the  lighter  and  the  libellant'a 
lighter  that  lay  alongside  were  destroyed :  Held,  that  the  es- 
cape of  the  gas  into  the  locker  was  an  accident,  and  the  pres- 
ence of  a  lighted  match  in  the  locker  not  the  natural  result  of 
the  absence  of  a  watchman ;  that  between  the  act  of  omission 
charged  upon  the  defendant  and  the  explosion  charged,  there 
intervened  an  independent  human  agency,  the  presence  of 
which  had  no  natural  relation  to  any  act  of  defendant  and 
which  therefore  entailed  no  responsibility  upon  the  defendant 
for  the  explosion. 

In  the  case  of  Stone  v.  Railroad,  171  Mass.  536,  decided 
by  the  Supreme  Judicial  Court  of  Massachusetts,  in  July, 
1898,  the  facts  were  that  the  railroad  company  maintained  a 
passenger  station,  freight  house  and  freight  yard,  all  adjoining 
a  public  street  or  highway,  in  the  village  of  Spencer.  On  one- 
side  of  the  freight  house  waa  a  wooden  platform  about  eight 
feet  wide  and  set  on  posts  in  the  ground  about  four  feet  high. 
The  under  side  of  the  platform  was  left  open  and  exposed.  It 
seems  that  the  railroad  company  wa&  in  the  habit  of  storing  oil 
in  barrels  on  and  under  this  platform  until  called  for  and 
taken  away  by  the  consignees,  and  that  in  consequence  thereof 
the  platform  had  become  saturated  with  oil,  much  of  which 
dripped  to  the  ground  underneath,  saturating  the  rubbish  and 
straw  which  had  collected  there.  On  September  13,  1893,  one 
Casserly,  a  teamster,  brought  a  load  of  goods  to  this  platform 
to  be  shipped  by  the  railway  company.  Lighting  his  pipe,  he 
threw  down  the  match,  which  fell  to  the  ground,  underneath 
the  platform,  and  in  consequence  of  the  saturation  of  the  rub- 
bish and  the  platform  with  oil  a  fire  resulted  which  spread 
with  great  rapidity,  exploding  several  barrels  of  oil,  and  soon 
communicating  with  plaintiff's  buildings  fronting  upon  the 
street,  and  about  seventy-five  feet  distant  from  the  platform, 
which  buildings  it  destroyed.      The   testimony   of   plaintiff 
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showed  that  some  twenty-j&ve  to  thirty  barrels  of  oil  had  been 
left  upon  the  platform  for  more  than  forty-eight  hours  prior 
to  the  accident;  that  the  platform  had  been  thoroughly  satur- 
ated with  oil  for  at  least  eight  years.  The  action  was  to 
recover  from  the  railroad  company  the  value  of  plaintiff's 
buildings  thus  destroyed.  The  lower  court  directed  a  verdict 
for  defendant,  upon  which  judgment  was  entered,  and  this 
action  of  the  lower  court  is  approved  and  aflSrmed  by  the 
Supreme  Cour£.  After  considering  the  evidence  somewhat  in 
detail,  the  court  reaches  the  conclusion  that  the  railroad  com- 
pany was  guilty  of  negligence  in  the  keeping  of  the  oil  and  in 
the  maintenance  of  the  platform  saturated  as  it  was  with  oil. 
Having  reached  this  conclusion  the  court  proceeds  to  inquire 
whether  this  state  of  facts  was  the  proximate  cause  of  the 
accident,  so  as  to  result  in  the  liability  of  the  company.  Dis- 
<nissing  this  feature  of  the  case,  the  court  say : 

"Nevertheless  the  question  remains,  and  in  our  view  this 
becomes  the  important  and  decisive  question  of  the  case, 
whether,  assuming  that  the  defendant  was  thus  in  fault,*  the 
plaintiff  introduced  any  evidence  which  would  warrant  any 
finding  by  the  jury  that  the  damage  to  his  property  was  a  con- 
sequence for  which  the  defendant  is  responsible ;  or,  in  other 
words,  whether  the  act  of  Casserly  in  starting  the  fire  was  such 
a  consequence  of  the  defendant's  original  wrong  in  allowing 
the  oil  to  remain  upon  the  platform  that  the  defendant  is  re- 
sponsible to  the  plaintiff  for  it The  rule  is  very  often 

stated  that  in  law  the  proximate  and  not  the  remote  cause  is  to 
be  regarded ;  and  in  applying  this  rule  it  is  sometimes  said  that 
the  law  will  not  look  back  from  the  injurious  consequences  be- 
yond the  last  sufficient  cause,  and  especially  that  where  an 
intelligent  and  responsible  human  being  has  intervened  be- 
tween the  original  cause  and  the  resulting  damage,  the  law  will 
not  look  back  beyond  him.  This  ground  of  exonerating  an 
original  wrongdoer  may  be  found  discussed  or  suggested  in 
the  following  decisions  and  text-books,  among  others.*' 
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Here  follows  a  host  of  references  bearing  upon  the  ques- 
tion.    Thereupon  the  court  continues  its  discussion : 

"It  can  not,  however,  be  considered  that  in  aU  cases  the 
intervention  even  of  a  responsible  and  intelligent  human  being 
will  absolutely  exonerate  a  preceding  wrongdoer.  Many  in- 
stances to  the  contrary  have  occurred,  and  these  are  usually 
cases  where  it  has  been  found  that  it  was  the  duty  of  the  origi- 
nal wrongdoer  to  anticipate  and  provide  against  such  interven- 
tion, hecavse  such  intervention  was  a  thing  likely  to  happen  in 

the  ordinary  course  of  everUs Was  the  starting  of  the 

fire  by  Casserly  the  natural  and  probable  consequence  of  the 
defendant's  negligent  act  in  leaving  the  oil  upon  the  platform  ? 
According  to  the  usual  experience  of  mankind,  ought  this  re- 
sult to  have  been  apprehended  ?  The  question  is  not  whether 
it  was  a  possible  consequence,  but  whether  it  was  probable,  that 
is,  likely  to  occur,  according  to  the  usual  experience  of  man- 
kind. That  this  is  the  true  test  of  responsibility  applicable  ta 
a  case  like  this  has  been  held  in  very  many  cases,  according  to 
which  a  wrongdoer  is  not  responsible  for  a  consequence  which 
is  merely  possible,  according  to  occasional  experience,  but  only 
for  a  consequence  which  is  prohaJble,  according  to  ordinary  and 
usxwl  experience.  One  is  bound  to  anticipate  and  provide 
against  what  usually  happens,  and  what  is  likely  to  happen; 
but  it  would  impose  too  heavy  a  responsibility  to  hold  him 
bound  in  like  manner  to  guard  against  what  is  unusual  and  un- 
likely to  happen  or  what,  as  it  is  sometimes  said,  is  only  re- 
motely and  slightly  probable.  A  high  degree  of  caution  might, 
and  perhaps  would,  guard  against  injurious  consequences 
which  are  merely  possible;  but  it  is  not  negligence,  in  a  l^al 

sense,  to  omit  to  do  so Tried  by  this  test,  the  defendant 

is  not  responsible  for  Casserly's  act  There  was  no  close  con- 
nection between  it  and  the  defendant's  negligence.  There  was 
nothing  to  show  that  such  a  consequence  had  ever  happened 
before,  during  the  eight  years  covered  by  the  plaintiffs  testi- 
mony, or  that  there  were  any  existing  circumstances  which 
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made  it  probable  that  it  would  happen.  It  was  of  course  pos- 
sible that  some  careless  person  might  come  along  and  throw 
down  a  lighted  match  where  a  fire  would  be  started  by  it  But 
it  was  not  according  to  the  usual  and  ordinary  course  of  events. 
In  failing  to  anticipate  and  guard  against  such  an  occurrence 
or  accident^  the  defendant  violated  no  legal  duty  which  it  owed 
to  the  plaintiff." 

It  being  contended,  however,  that  the  negligence  of  the 
railroad  company  concurred  with  that  of  Casserly  to  produce 
the  injury,  the  court  met  that  contention  as  follows : 

"The  plaintiff  further  contends  that  the  negligence  of  the 
defendant  in  keeping  the  oil  upon  the  platform  was  concurrent 
with  the  careless  act  of  Casserly,  and  that  therefore  it  was  a 
case  where  two  wrongdoers,  acting  at  the  same  time,  contrib- 
uted to  the  injurious  result.  But  this  is  not  a  just  view  of  the 
matter.  The  negligence  of  the  defendant  preceded  that  of 
Casserly,  and  was  an  existing  fact  when  he  intervened." 

The  application  of  the  principles  announced  in  these  cases 
and  text-books,  to  the  case  before  us  is  obvious. 

To  warrant  the  inference  of  negligence  on  the  part  of  the 
city,  it  is  necessary  to  conclude: 

1.     That  oil  works  would  bum. 
*    2.     That  by  reason  thereof  oil  would  flow  into  the  sewer. 

3.  That  oil  would  reach  the  sewer  in  sufficient  quantitiea 
to  generate  gas  sufficient  in  quantity  to  explode  it. 

4.  That  during  the  period  whilst  the  oil  was  in  the  sewer, 
some  one  with  a  lighted  candle  would  cross  a  drain  leading  into 
a  private  sewer,  leading  in  turn  into  another  sewer,  whicbj  in 
turn,  led  into  the  Mill  Creek  sewer;  and 

5.  That  before  the  happening  of  this  latter  occurrence, 
the  city  could  have  removed  the  oil  or  the  gases,  although  as 
the  testimony  shows,  no  method  for  doing  so  existed  unless  we 
adopt  the  individual  theory  of  the  witness  Hunicke  which,  as 
has  already  been  stated,  should  be  entirely  eliminated  from 
considcTation  in  this  case. 
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In  short,  this  case  presents  the  instance  of  an  injury 
which  could  not  have  reasonably  be^i  anticipated;  it  would 
not,  unless  in  exceptional  cases,  have  happened ;  whilst  the  ex- 
plosion was  possible,  it  was  not  probable,  according  to  ordi- 
nary and  usual  experience;  although,  the  sewer  had  been  in 
existence  for  some  thirty-four  years,  no  such  explosion  had 
ever  happened  before,  and  in  all  likelihood,  will  never  happen 
again.  Had  it  not  been  for  Humpert's  legitimate  act,  the  oil 
and  the  gases  might  have  remained  in  the  sewer  without  injury 
to  any  one  until  the  subsidence  of  the  high  water  in  the  river 
and  without  any  foimdation  for  fear  of  hurtful  consequences. 

The  facts  of  the  case  simply  present  a  case  of  inevitable 
accident  for  which  the  city  can  not  be  held  responsible  because 
it  was  not  negligent. 

VIII.  Counsel  for  respondent  strenuously  urges  upon 
the  court  the  plea  of  res  adjudicata,  relying,  in  its  support, 
upon  the  opinion  and  judgment  of  this  court  in  the  former 
appeal  between  these  parties. 

When  the  case  was  here  before,  it  came  up  on  plaintiffs 
appeal  from  an  involuntary  nonsuit  which  she  was  compelled 
to  suffer.  The  only  question  which  was  then  presented  to  the 
court  was  whether  upon  the  evidence  then  submitted  to  the 
jury  and  preserved  in  the  record,  she  made  out  a  prima  facie 
case  entitling  her  to  go  to  the  jury.  The  court  held  that  she 
did  make  out  such  prima  facie  case  and  reversed  the  judg- 
ment and  remanded  the  case  for  a  new  triaL  Upon  the  retrial, 
her  case  was  sent  to  the  jury,  countervailing  evidence  was 
offered  by  the  defendant,  instructions  were  given,  others  re- 
fused, rulings  were  had  on  the  competency  and  adnussibility 
of  testimony  and  the  appellant  now  appeals  from  the  judg- 
ment rendered  against  it  in  favor  of  the  respondent  Appel- 
lant is,  of  course,  entitled  to  be  heard  on  the  matters  of  which 
it  complains  and  to  have  the  case,  as  it  appears  from  the  present 
record,  reviewed  by  the  court.  Moreover,  a  careful  com- 
parison of  the  facts  as  they  appear  from  the  record  now  here, 
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with  the  facts  as  stated  hy  Judge  BABor.AY  in  his  opinion 
based  upon  the  record  then  before  the  court,  shows  that 
they  are  not  the  same,  but  differ  in  many  essential  parti- 
culars. Under  such  circumstances,  the  doctrine  of  res 
adjvdicata  does  not  apply.  A  reference  to  a  few  cases  on  this 
subject  decided  by  our  own  appellate  courts  will  suffice. 
[Steinhauser  v.  Spraul,  114  Mo.  551 ;  Kelly  v.  Thuey,  143 
Mo.  1.  c.  437 ;  May  v.  Crawford,  150  Mo.  1.  c  525 ;  Grattan 
&  Knight  Mfg.  Co.  v.  Troll,  77  Mo.  App.  1.  c.  344.] 

The  view  we  have  taken  of  this  case  makes  it  unnecessary 
to  review  the  instructions  given  and  refused 

This  suit  was  instituted  in  September,  1892.  It  was 
tried  three  times  in  the  St.  Louis  Circuit  Court,  once  in  the 
county  of  St.  Louis,  and  it  was  argued  in  this  court  at  least 
four  times.  As  in  our  opinion,  the  defendant  can  not  be  held 
liable  in  this  action,  it  will  serve  no  useful  purpose  to  remand 
the  case  for  a  new  trial. 

In  so  far  as  the  opinion  in  Fuchs  v.  St.  Louis,  133  Mo. 
168,  conflicts  with  this  opinion,  it  iS  overruled  and  the  judg- 
ment of  the  court  below  is,  with  the  concurrence  of  the  other 
judges,  reversed.  Burgess,  G.  J.,  Sherwood,  Robinson,  Vol- 
liant,  and  Oantt,  J  J.,  concur;  Brace,  J.,  concurs  except  as  to 
paragraph  one  and  five  of  the  opinion;  Marshall,  J.,  not  sit- 
ting. 
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dTT  OF  ST.  LOUIS  v.  FISCHER,  AppeDant. 
In  Banc,  March  10,  1902. 

1.  8t«  Iionls  Charter.  The  charter  of  the  city  of  St.  Louis  has  all 
the  force  and  effect  of  a  charter  emanating  from  the  General  As- 
sembly. 


2.    :   DAIRIES:   PBESGBIBBD  LIMITS:    OOEXTENSIVE  WITH  GITT  UM- 

ITS.  The  charter  of  St.  Louis  gave  the  mayor  and  municipal  assembly 
express  power  to  prohibit  cow  stables'  and  dairies  within  prescribed 
limits,  and  to  regulate  the  same,  and  under  that  power  they  had 
authority  to  pass  an  ordinance  making  it  a  misdemeanor  to  establish 
or  maintain  dairies  without  obtaining  permission  so  to  do  by  a 
proper  ordinance,  and  to  assess  a  reasonable  punishment  against  the 
violators  of  such  ordinance^  and  the  power  to  prescribe  the  limits 
within  which  such  dairies  might  be  maintained  also  included  the 
power  to  fix  the  boundaries  of  the  city  as  the  prescribed  limits.  In 
view  of  that  power  it  was  not  incumbent  upon  the  mayor  and  munic- 
ipal assembly  to  designate  certain  districts  within  the  city  with- 
in which  such  dairies  could  be  maintained,  but  they  could  make  the 
prescribed  limits  coextensive  with  the  city  limits. 

3.  :  :  POWER  TO  prohibit:  authority  to  PRESCTRIBB  CONDI- 
TIONS. Where  the  city  is  given  authority  to  prohibit  dairies  and  reg- 
ulate them  within  prescribed  limits,  an  ordinance  which  says  that 
no  person  shall  establish  or  maintain  a  dairy  within  the  city  without 
permission  of  the  mayor  and  municipal  assembly  is  not  void,  on  the 
theory  that  the  city  only  had  authority  to  absolutely  prohibit  any 
person  from  carrying  on  that  business.  The  power  to  prohibit  and  to 
regulate  confers  the  power  either  to  prohibit  altogether  or  to  pre- 
scribe the  conditions  upon  which  they  should  remain. 


:     UNRESTRICTED      POWERS:    POSSIBILITY    OF    DISCRnCINATION. 

Where  the  city  has  unrestricted  power  to  prohibit  and  regulate 
dairies  within  its  corporate  limits,  the  court  will  not  declare  void  an 
ordinance  prohibiting  their  establishment  or  maintenance  without 
permission  of  the  city,  because,  perchance,  the  city  may  sometime 
discriminate  against  one  citizen  wishing  to  carry  on  such  business 
and  favor  another.  The  courts  will  presume  that  the  municipal 
assembly  will  act  impartially  in  such  matters;  and  not  to  permit 
them  where  they  would  be  a  nuisance  is  not  partiality. 
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:    MUNICIPAL  ORDINiJTOE:    UNIFOBH   OPEBATION:    FOUBTEENTH 

AMENDMENT.  An  Ordinance  that  operates  on  all  persons  alike  is 
not  obnoxious  to  the  fourteenth  amendment  to  the  Constitution  oi 
the  United  States. 


6.  ;:  :  NUISANCE:  oonstitutionalitt.    Nothing   in   the 

Constitution  of  the  United  States  or  in  that  of  this  State  secures  to 
a  man  the  right  to  maintain  a  nuisance,  or  prohibits  municipalities 
from  prohibiting  or  regulating  unwholesome  trades  or  occupations, 
when  they  are  given  authority  so  to  do  by  the  State. 

Appeal  from  St.  Louis  Court  of  Criminal  Correction. — Hon. 
Willis  H.  Glark^  Judge. 

Apfirmed. 

Louis  A.  Steher  for  appellant. 

(1)  (a)  We  are  dealing  in  this  case  with  the  right  of 
property  and  not  with  the  question  of  nuisance,  (b)  A  dairy 
or  cow  stable  has  never  been  considei'ed  or  treated  as  a  nui- 
sance per  sBy  or  prima  facie.  If  complained  of  as  a  nuisance, 
that  question  must  be  tried  in  a  proper  proceeding  as  a  ques- 
tion of  fact.  (2)  Section  5  of  the  ordinance  is  in  violation  of 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States.  (8)  (a)  Section  5  of  the  ordinance  is  in  violation  of 
article  2,  section  30,  of  the  Constitution  of  Missouri.  In  de- 
priving him  of  the  use  of  the  property,  it  deprives  him  of 
the  property  itself,  (b)  The  personal  liberty  of  the  citizen 
and  his  right  of  property  can  not  be  thus  invaded  under  the 
guise  of  a  police  regulation,  (c)  "If  such  an  ordinance  as  the 
one  in  question  be  upheld,  then  all  our  constitutional  provis- 
ions for  the  protection  of  property  rights  are  meaningless  and 
worthless." 

B,  Schnunnacher  and  Bass  &  Brock  for  respondent. 

(1)  The  ordinance  in  question  prohibiting  the  erecting, 
building  or  establishing  of  a  dairy  or  cow  stable  within  the  city 
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limits  without  permission  from  the  municipal  assembly  by  or- 
dinanee,  and  prohibiting  the  maintaining  of  a  dairy  or  cow 
stable  not  in  operation  at  the  time  of  the  approval  of  the  ordi- 
nance, withoT^t  similar  permission,  is  a  valid  municipal  enact- 
ment. St.  Louis  V.  Howard,  119  Mo.  47.  (2)  The  ordi- 
nance is  a  valid  exercise  of  the  police  power  delegated  by  the 
State  to  the  city  by  paragraph  6  of  section  26  of  article  3,  of 
the  city  charter,  which  authorizes  the  mimicipal  assembly  and 
the  mayor  to  "prohibit  the  erection  of  cow  stables  and  dairies 
and  to  remove  and  regulate  the  same."  Tiedeman's  State  and 
Federal  Control  of  Persons  and  Property,  p.  781;  2  Kent's 
Com.  340;  Parker  &  Worthington  on  Public  Health  and 
Safety,  p.  291;  St.  Louis  v.  Weber,  44  Mo.  547;  In  re  Lina- 
han,  72  Cal.  114;  State  v.  Broadbelt,  89  Md.  565.  (3)  The 
ordinance  is  also  a  valid  exercise  of  the  power  given  to  the 
city  by  paragraph  14  of  section  26  of  article  3,  known  as  the 
"General  Welfare  Cla]ise."  Ferrenbach  v.  Turner,  86  Mo. 
416;  City  of  Tarkio  v.  Cook,  120  Mo.  1;  State  v.  Fisher,  52 
Mo.  174;  State  v.  Bixman,  62  S.  W.  828;  Eichenlaub  v.  St 
Joseph,  113  Mo.  395;  Slaughter  House  Cases,  16  Wall.  36; 
Sohier  v.  Trinity  Church,  109  Mass.  1.  (4)  No  legislative 
enactment  will  be  declared  unconstitutional  unless  clearly  so, 
and  every  presumption  is  in  favor  of  its  validity.  State  ex 
rel.  V.  Mason,  153  Mo.  23;  State  ex  rel.  v.  Henderson,  60  S. 
W.  1093;  State  ex  rel.  v.  Switzler,  143  Mo.  287;  State  ex  rel. 
V.  Yancy,  123  Mo.  391;  Ewing  v.  Hoblitzelle,  85  Mo.  64;  St 
Louis  County  Court  v.  Griswold,  58  Mo.  192;  State  v.  Able, 
65  Mo.  357.  The  same  rule  applies  to  municipal  ordinances. 
City  of  Lamar  v.  Weidman,  57  Mo.  App.  507.  (5)  The  city 
has  express  authority  under  its  charter  to  "prohibit"  cow  sta- 
bles and  dairies,  and  to  "remove  and  regulate"  the  same. 
Having  such  power  by  express  grant,  the  mere  passage  of  an 
ordinance  makes  out  a  prima  facie  case  that  it  is  reasonable, 
and  the  courts  will  not  review  the  question  as  they  will  where 
the  power  is  merely  incidental  or  implied.     Skinker  v.  He- 
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man,  148  Mo.  349;  St  Louis  v.  Green,  70  Mo.  562;  s.  c.,  7 
Mo,  App.  468. 

In  Divisioisr  Two, 

GANTT,  J. — This  is  a  civil  action  by  the  city  of  St.  Lonia 
to  recover  a  fine  of  $100  for  the  violation  of  section  5  of  a 
city  ordinance  of  said  city,  numbered  18407,  approved  April 
6, 1896,  which  said  section  is  in  these  words: 

*^o  dairy  or  cow  stable  shall  hereafter  be  erected,  built 
or  established  within  the  limits  of  this  city  without  first  having , 
obtained  permission  so  to  do  from  the  municipal  assembly  by 
proper  ordinance,  and  no  dairy  or  cow  stable  not  in  operation 
at  the  time  of  the  approval  of  this  ordinance  shall  be  main- 
tained on  the  premises  unless  permission  so  to  do  shall  have 
been  obtained  from  the  municipal  assembly  by  proper  ordi- 
nance. Any  person  violating  any  of  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  con- 
viction shall  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars. '^ 

The  complaint  charged  that  defendant,  in  the  city  of  St. 
Louis,  and  State  of  Missouri,  was,  on  the  sixteenth  day  of  No- 
vember, 1898,  and  on  divers  other  days  and  times  prior 
thereto,  the  occupant  of  certain  premises  known  as  7208  and 
7210  North  Broadway  in  said  city,  and  did  then  and  there 
erect,  build,  and  establish  on  said  premises  a  dairy  and  cow 
stable  without  first  having  obtained  permission  so  to  do  from 
the  municipal  assembly  by  proper  ordinance,  and  furthermore 
did  at  said  times  and  place  maintain  said  dairy  and  cow  stable 
without  having  obtained  permission  from  said  municipal  as- 
sembly of  said  city  by  proper  ordinance,  and  that  said  dairy 
and  cow  stable  was  not  in  operation  at  the  time  of  the  approval 
of  said  ordinance  No.  18407,  to-wit,  April  6,  1896,  contrary 
to  the  said  ordinance. 

Vol  167  mo— 42 
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The  defendant  was  found  guilty  in  the  police  court  and 
appealed  to  the  court  of  criminal  correction.  In  the  last  men- 
tioned court  he  moved  to  quash  the  complaint  on  nine  grounds, 
as  follows: 

1.  Because  the  statement  does  not  set  forth  facts  suffi- 
cient to  constitute  any  oflFense  under  the  ordinances  of  the  city 
of  St.  Louis. 

2.  Because  section  5  of  said  ordinance  No.  1840Y  is 
unconstitutional  and  void  for  the  reason  that  it  operates  to  de- 
prive a  person  of  property  without  due  process  of  law. 

3.  Because  said  sectjon  5  is  void  as  being  unreasonable 
and  oppressive  to  the  citizen  and  the  property-owner. 

4.  Because  said  section  is  void,  there  being  no  power  or 
authority  granted  to  the  municipal  assembly  by  the  charter  of 
the  city  of  St.  Louis  to  pass  the  same. 

5.  Because  said  section  is  retrospective  in  its  nature  and 
application  and,  therefore,  in  violation  of  the  rights  of  private 
property. 

6.  Because  said  section  5  is  void,  being  a  delegation  of 
the  powers  of  the  municipal  assembly. 

7.  Because  said  section  is  in  violation  of  section  30,  arti- 
cle 2,  of  the  Constitution  of  the  State  of  Missouri. 

8.  Because  said  section  5  is  in  violation  of  section  4  of 
article  2  of  the  Constitution  of  Missouri. 

9.  Because  said  section  5  is  void  as  being  in  violation  of 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States,  in  that  no  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States.  Nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

The  court  of  criminal  correction  overruled  this  motion, 
and  thereupon  entered  his  plea  of  not  guilly,  and  the  cause 
was  submitted  to  that  court  upon  an  agreed  statement  of  facts, 
without  a  jury,  and  the  court  found  defendant  guilty  of  a  vio- 
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lation  of  said  ordinance  and  fined  him  $100,  from  which  he  ap- 
peals to  this  conrt. 

The  agreed  statement  of  facts  is  in  these  words: 

'It  is  hereby  agreed  and  stipulated  by  and  between  the 
parties  to  the  above  entitled  cause  by  their  respective  attorneys, 
that  said  cause  may  be  submitted  and  tried  upon  the  following 
statement  of  facts,  to-wit: 

"The  plaintiff,  the  city  of  St.  Louis,  is  a  municipal  cor- 
poration, organized  and  existing  under  the  laws  of  the  State 
of  Missouri,  and  defendant  is  and  was  on  the  sixteenth  day  of 
November,  1898,  the  occupant  of  certain  premises  known  as 
7208  and  7210  North  Broadway,  in  the  city  of  St.  Louis,  State 
of  Missouri,  upon  which  premises,  at  said  time,  stood  a  dwell- 
ing house  and  frame  stable  which  had  been  erected  and  built 
prior  to  the  occupancy  of  said  premises  by  defendant. 

"At  the  time  of  the  approval  of  ordinance  No.  18407  of 
said  city,  said  premises,  buildings,  and  stable,  were  occvipied 
and  in  use  by  a  certain  party  other  than  this  defendant  for  th« 
purpose  of  operating  a  dairy  and  maintaining  a  cow  stable,  and 
this  defendant  was,  at  the  same  time,  operating  a  dairr  and 
maintaining  a  cow  stable  on  premises  known  as  No,  6-^i05 
Bulwer  avenue,  in  said  city.  Sometime  in  the  month  nf 
March,  1898,  the  said  premises  at  Nos.  7208  and  7210  North 
Broadway  were  abandoned  as  a  dairy  and  cow  stablcj  and  the 
dwelling  house  thereon  was  occupied  by  a  private  family  for 
residence  purposes  only,  and  no  dairy  or  cow  stable  was  main- 
tained on  said  premises  from  March,  1898,  until  some  time  in 
September,  1898.  In  September,  1898,  defendant  moved  his 
cows,  about  thirty  in  number,  from  premises  No.  6305  Biilwpr 
avenue,  on  to  premises  Nos.  7208  and  7210  North  Broadway, 
placed  them  in  the  old  stable,  and  did  proceed  to  condiu  t  upon 
said  premises  a  dairy  establishment  and  produce  from  said 
cows  milk,  and  sell  the  same  to  his  customers  for  profit,  and 
was  so  'doing  on  the  said  sixteenth  day  of  November,  1S9S, 
without  having  first  obtained  permission  so  to  do  froTn  the 
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municipal  assembly  by  proper  ordinance^  as  provided  by  sec- 
tion 5  of  ordinance  No.  18407,  of  the  qity  of  St.  Louis,  ap- 
proved April  6,  1896. 

"It  is  hereby  stipulated  and  agreed  by  the  parties  to  this 
cause  by  their  respective  attorneys  that  the  printed  ordinance 
marked  Exhibit  A,  which  is  attached  to  and  made  a  part  of 
this  agreed  statement  of  facts,  is  a  full,  true  and  correct  copy 
of  said  ordinance  No.  18407,  and  may  be  considered  in  evi- 
dence in  this  cause.'' 

The  transcript  in  this  case  is  somewhat  difficult  to  imder- 
stand.  It  is  either  all  record  proper,  or  all  bill  of  exceptions. 
There  is  nothing  in  the  nature  of  the  record  proper  showing  a 
trial,  the  entry  of  judgment,  the  filing  of  any  of  the  motions, 
or  the  action  taken  by  the  court  thereon.  There  is  nothing 
in  the  transcript  showing  any  copy  of  the  affidavit  for  appeal, 
the  bond  for  appeal,  or  the  order  granting  an  appeal  to  this 
court.  At  the  same  time  these  matters  are  set  forth  as  if 
in  a  bill  of  exceptions,  signed  by  the  judge  of  the  trial 
court. 

I.  "The  city  of  St  Louis  is  a  municipal  corporation,  exist- 
ing under  a  charter  framed  and  adopted  by  the  qualified  voters 
therein  on  August  22,  1876,  which  took  effect  October  22, 
1876  (State  ex  rel.  v.  Sutton,  3  Mo.  App.  388),  pursuant 
to  the  provisions  of  sections  20,  21,  22,  23,  24  and  25  of 
article  9  of  the  Constitution  of  Missouri,  1875,  and  has  all  the 
force  and  effect  of  a  charter  which  emanates  from  the  General 
Assembly.  [Kansas  City  v.  Oil  Co.,  140  Mo.  458.]  By  the 
sixth  paragraph  of  section  26  of  article  3  of  the  said  charter, 
the  mayor  and  the  municipal  assembly  of  St.  Louis  are  given 
power  within  the  city  by  ordinance  not  inconsistent  with  the 
Constitution  or  any  law  of  this  State  or  the  charter  itself,  "to 
prohibit  the  erection  of  soap  factories,  stock  yards,  and 
slaughter  houses,  pig  pens,  cow  stailes  and  dairies^  coal  oil 
and  vitriol  factories  within  prescribed  limits,  and  to  remove 
and  regulate  the  same;  and  to  regulate  or  prevent  the  carrying 
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on  of  any  business  which  may  be  dangerous  or  detrimental  to 
the  public  health.'' 

On  April  6,  1896,  the  mayor  and  municipal  assembly 
passed  the  ordinance  set  out  in  the  accompanying  statement 
making  it  a  misdemeanor  for  any  person  thereafter  to  erect, 
build  or  establish  or  maintain  within  the  limits  of  said  city 
any  dairy  or  cow  stable  without  having  first  obtained  permis* 
ison  so  to  do  from  the  municipal  assembly  by  a  proper  ordi- 
nance and  prescribing  a  penalty  for  a  violation  thereof. 

At  the  outset  it  will  be  observed  that  express  power  is 
conferred  upon  the  mayor  and  municipal  assembly  to  prokihii^ 
and  to  remove  and  regulate  cow  stables  and  dairies  within 
prescribed  limits. 

To  the  mayor  and  assembly  is  confided  the  power  of  fix- 
ing and  prescribing  the  limits  within  which  no  dairy  or  cow 
stable  shall  be  built  or  maintained  in  the  city  of  St  Louis- 
As  the  grant  in  the  charter  is  express,  we  are  relieved  from 
any  discussion  to  demonstrate  that  the  dairy  business  ia  of  a 
character  that  brings  it  within  the  police  power  of  the  State  and 
properly  subjects  it  to  rigid  rules  of  regulation,  and  even 
absolute  prohibition  in  large  and  populous  cities.  Indeed,  few 
occupations  are  so  peculiarly  liable  to  cause  injury  by  tlie  sale 
of  impure  milk  to  people  who  purchase  milk  as  a  necossary 
article  of  food,  or  which  are  more  generally  regarded  m  nuis- 
ances, even  under  favorable  circmnstances. 

That  the  people  of  the  State  could  delegate  this  power  to 
the  municipality  is  no  longer  open  to  dispute.  It  clearly  falls 
within  the  proper  function  of  municipal  government. 

As  the  people  of  the  State  have  conferred  the  power  upon 
the  city  without  restriction,  it  was  entirely  within  tlie  discre- 
tion  of  the  mayor  and  assembly  to  prescribe  the  limits,  and  it 
was  competent  to  fix  the  boundaries  of  the  city  as  tbe  pre- 
scribed limits  and  this  was  done  by  ordinance  18407. 

Coimsel  for  defendant  insists  that  the  municipal  assem- 
bly must  have  first  designated  certain  districts  withia  the  city 
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by  metes  and  bounds,  within  which  no  dairy  or  cow  house 
should  be  erected  or  maintained,  but  the  charter  does  not  so 
command.  It  nowhere  limits  the  prohibited  territory  to  less 
than  the  whole  city.  Counsel  for  defendant  cites  In  re  line- 
ban,  72  Cal.  114,  as  sustaining  his  position.  But  reference 
to  that  case  will  show  that  the  charter  power  was  "to  exclude 
from  certain  limits''  the  obnoxious  occupations,  and  the  city 
council  had  merely  defined  a  district  bounded  by  certain 
streets  in  which  it  should  be  unlawful  for  any  person  to  keep 
more  than  two  cows  and  the  Supreme  Court  upheld  the  ordi- 
nance. No  question  of  the  power  of  the  city  of  San  Fran- 
cisco to  make  such  an  ordinance  applicable  to  the  whole  of  said 
city  arose  in  that  case  and  nothing  in  the  decision  supports  the 
proposition  now  advanced  that  the  city  of  St.  Louis  must  neces- 
sarily prescribe  a  district  therein  less  than  its  municipal  boun- 
daries, and  we  have  no  doubt  of  the  power  under  the  charter 
to  make  the  prescribed  limits  co-extdnsive  with  the  city  limits, 
and  this  we  construe  this  ordinance  to  have  done. 

But  the  learned  counsel  for  the  defendant  argues  that 
because  the  city  has  not  made  the  prohibition  absolute  and 
prevented  all  persons  from  erecting  or  maintaining  dairies  and 
cow  stable  anywhere  in  the  city  but  has  deemed  it  proper  to 
say  that  no  person  should  erect  or  maintain  a  dairy  or  cow 
stable  without  permission  first  obtained  by  a  proper  ordinance, 
this  ordinance  is  void;  that  it  provides  for  special  privileges 
to  one  man  by  special  ordinance  which  it  might  deny  to 
another  man,  his  next  door  neighbor.  We  think  his  position 
is  entirely  untenable.  The  charter  confers  not  only  the  power 
to  prohibit,  but  to  remove  and  regulate  and  it  was  entirely 
competent  for  the  assembly  to  decline  to  prohibit  dairies  alto- 
gether, but  to  impose  upon  all  persons  desiring  to  erect  or 
maintain  a  dairy  or  cow  stable  to  first  obtain  permission  from 
the  mayor  and  assembly  by  a  duly  enacted  ordinance.  Hav- 
ing absolute  power  to  prohibit,  it  could  make  its  own  condi- 
tions.    [Railroad  v.  Erkwood,  159  Mo.  239.]     As  was  said 
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in  St.  Louis  v.  Howard,  119  Mo.  loc.  cit  46:  ■'Regtilation 
means  a  rule  or  order  for.  management  or  government..  So 
that  paragraph  6  of  section  26  of  article  3  of  the  charter  em- 
powers the  city  (by  ordiriance,  of  course^  for  that  is  tlie  only 
way  the  city  can  legislate)  to  prescribe  rules  whereby  sknghter 
houses  may  be  erected  or  operated,  or  whereby  such  erection 
or  operation  may  be  checked  or  restrained  either  partially  or 
in  toto.^^  But  in  that  case  the  defendant  was  acquitted  be- 
cause, although  the  city  had  plenary  powers  in  this  regard^  it 
had  not  seen  fit  to  exercise  them  by  an  ordinance  making 
it  a  misdemeanor  to. carry  on  or  operate  a  slaughter  liniise 
^^without  -first  having  obtained  permission  so  to  do  from  the 
municipal  assembly  by  proper  ordinance." 

In  this  case,  the  city  has  passed  just  such  an  ord inane  • 
and  made  it  co-extensive  with  the  boundaries  of  the  city,  and 
just  such  an  ordinance  met  the  approval  of  this  court  in  St. 
Louis  V.  Howard,  119  Mo.  47,  the  only  differenee  being  that 
in  the  last  mentioned  case  it  was  forbidden  to  erect  a  slaughter 
house  within  three  hundred  feet  of  any  dwc^lliTig  bouse ♦ 
whereas  in  this  ordinance  dairies  are  prohibited  throughout 
the  city  unless  the  assembly  shall  first  permit  them  by  proper 
ordinances. 

"We  are  asked  to  declare  this  ordinance  void  in  the  face  of 
the  unrestricted  power  in  the  charter  becaust^  forsooth,  tlie  as- 
sembly may  at  sometime  discriminate  againi^t  one  man  and 
favor  another.  We  can  not  and  shall  not  indulge  any  such 
presumption  against  the  integrity  of  the  municipal  assembly, 
but  shall,  as  was  said  in  St.  Louis  v.  Howard,  119  Mo.  50, 
assume  that  the  municipal  assembly,  before  granting  permis- 
sion, will  inquire  and  determine  whether  the  |)laee  and  the 
neighborhood  is  a  proper  one  in  which  to  allow  a  dairy  to  he 
maintained  and  will  act  impartially.  "Such  favorable  pre- 
sumptions are  constantly  indulged  in  regard  to  legislative 
action."     [State  ex  rel.  v.  Mead,  71  Mo.  272.] 

It  is  at  once  apparent  that  no  ironclad  rule  can  fit  every 
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case.  The  assembly  may  well  determine  that  the  keeping  of  a 
dairy  io  the  outskirts  of  a  city,  where  the  population  is  sparse 
aud  the  areas  large,  would  not  be  a  nuisance,  whereas  to  per- 
mit a  dairy  in  the  thickly  populated  portion  of  the  city,  or  near 
a  school  house,  church,  or  hospital,  would  seriously  endanger 
the  public  health,  and  in  the  exercise  of  its  plenary  powers 
permit  it  in  the  one  case  and  prohibit  it  in  the  other  without 
being  obnoxious  to  the  criticism  of  partiality.  Under  the 
charter  it  is  given  legislative  discretion  in  this  matter.  In  our 
opinion  the  ordinance  prescribed  the  limits  and  it  was  en- 
tirely proper  and  lawful  to  require  every  person  desiring  to 
erect  or  maintain  a  dairy  to  obtain  permission  by  a  proper 
ordinance  and  such  an  ordinance  is  the  only  defense  to  an 
action  like  this.     [St.  Louis  v.  Howard,  119  Mo.  4^.] 

We  can  see  no  more  objection  to  such  an  ordinance  than 
could  be  urged  against  the  granting  of  a  franchise  to  run  a 
Street  railroad  on  a  particular  street  A  railroad  laid  in  a 
street  without  authority  is  a  nuisance  and  yet  it  has  never  been 
held  that  an  ordinance  to  be  valid  must  permit  everybody  to 
maintain  railways  in  all  the  streets.  It  is  a  matter  within  the 
authority  of  the  assembly. 

n.  As  to  the  objection  that  the  ordinance  violates  the 
f  otirte(>iith  amendment  to  the  Constitution  of  the  United  States, 
it  is  sufficient  to  say  that  it  does  not  contravene  tiiat  amend- 
ment because  it  operates  upon  all  persons  alike,  and  that  every 
lOBn  holds  his  property  subject  to  the  maxim  that  he  must  so 
\im  it  aj=  not  to  injure  his  neighbor.  Nothing  in  that  amend- 
ment ha3  shorn  the  States  of  their  police  power  to  prohibit  or 
regulate  unwholesome  trades  and  occupations.  [Slaughter 
Iloiise  Cases,  16  Wall.  36;  Tiedeman's  State  and  Federal  Con- 
trol of  Person  and  Property,  p.  731;  In  re  Linehan,  72  CaL 
114;  State  v.  Broadbelt,  89  Md.  565;  2  Kenfs  Com.,  340;  St 
Jjoms  v.  Howard,  119  Mo.  47;  Eichenlaub  v.  St  Joseph,  113 
Ko,  3^5.]  Nothing  in  the  Constitution  of  the  United  States 
or  of  this  State  secures  to  any  man  the  right  to  maintain  a 
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nuisance  to  the  discomfort  and  peril  of  the  health  of  his 
neighbor. 

It  is  not  deemed  necessary  to  answer  seriatim  all  the  ob- 
jections urged  to  the  constitutionality  of  this  ordinance.  We 
have  considered  them  all  and  are  satisfied  they  are  not  tenable 
or  sound.  , 

There  is  nothing  retrospective  in  the  application  of  this 
ordinance  to  defendant.  It  was  adopted  in  1896.  He  began 
without  the  permission  of  a  proper  ordinance  to  carry  on  and 
maintain  this  dairy  at  the  premises  mentioned  in  the  complaint 
in  1898,  long  after  the  ordinance  was  in  force.  The  ordinance 
is  leveled  at  the  maintenance  of  a  dairy,  the  keeping  of  cows 
for  the  sale  of  milk,  and  the  mere  fact  that  the  premises  had 
once  been  so  occupied  prior  to  1896,  but  subsequently  aban- 
doned  for  such  a  use,  did  not  authorize  defendant  to  start  up 
a  new  dairy  on  said  premises  without  the  necessary  condition 
precedent  of  a  lawful  ordinance.  Accordingly  we  hold  his  con- 
viction was  proper  and  the  judgment  is  affirmed.  Burgess, 
J.y  concurs  in  these  views. 

In  Banc. 

PER  CURIAM:— Upon  a  rehearing  by  the  Court  in 
Banc,  the  forgoing  opinion  of  Gantt,  J.,  in  Division  Two, 
is  adopted  by  the  Court  in  Banc.  Burgess,  C,  cT".,  Robinson^ 
Brace,  Marshall  and  Valliantj  J  J.,  concurring  therein ;  Sker- 
woody  J.y  dissenting. 
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CITY  OF  ST.  LOUIS  v.  SCHEFE,  AppeUant 
In  Banc,  March  10,  1902. 

The  judgment  in  this  case  is  affirmed  on  the  authority  of  St  Loma 
V.  Fischer,  ante  page  654. 

Appeal  from  St.  Louis  Court  of  Criminal  Correction. — Hon. 
David  Murphy,  Judge. 

Affxrmed. 

0.  N.  FicJceissen  for  appellant 

Ghas,  W.  Boies  and  Chas.  H.  Brock  for  respondent 

GANTT,  J. — This  is  an  action  by  the  city  of  St  Louis  to 
recover  a  fine  of  five  hundred  dollars  for  a  violation  of  section 
5  of  an  ordinance  of  said  city,  No.  18407,  providing  that  no 
person  within  the  limits  of  said  city  shall  thereafter  erect,  build 
or  maintain  a  dairy  or  cow  stable,  without  having  first  re- 
i^eived  permission  so  to  do  by  proper  ordinance.  The  cause 
was  tried  on  an  agreed  statement  of  facts  and  defendant  was 
fined  $100  by  the  court  of  criminal  correction.  As  he  chal- 
lenged the  constitutionality  of  the  ordinance,  the  appeal  was 
sent  to  this  court. 

All  the  questions  raised  in  argument  and  brief  have  been 
passed  on  in  the  case  of  the  City  of  St  Louis  v.  Fischer,  167 
Mo.  654,  which  was  heard  at  the  same  time.  For  the  reasons 
assigned  in  the  opinion  this  day  rendered  in  that  case,  the 
judgment  of  the  court  of  criminal  correction  is  affirmed. 

^UI  concur,  except  Sherwood,  J,,  who  dissents. 
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DELANET,  Appellant,  v.  POLICE  COURT  OF  KANSAS 

CITY  et  aL 

In  Banc,  lEarcli  19,  1902. 

1.  Appellate  Jurisdiction:  PBOHiBiTioir:  coirsTiTunoNAL  HioHT.  The 
Supreme  Court  has  jurisdiction  of  an  appeal  from  a  }iid$rmeTit  dis- 
charging a  preliminary  rule  in  prohibition,  if  the  proteetion  of 
the  Constitution  of  this  State  or  of  the  United  States  was  invoked 
by  appellant  in  the  lower  court  and  is  alleged  to  haye  been  denied 
him  by  that  court. 

2.  Jury  Trial:  obdinahce:  deposit  of  jubt  fee.  Where  the  ordinancet 
prescribe  that  before  defendant  shall  be  entitled  to  trial  by  a  jury 
on  a  charge  of  violating  an  ordinance,  he  shall  deposit  n,  mim 
sufficient  to  pay  the  fees  of  such  jury,  he  can  not  have  a  jury  trial 
until  such  fee  is  deposited. 

3.  Ordinances:  bepeal  by  stjbstitutton :  jubt  tbial.  Wliere  the  re- 
vised ordinances  repeal  "all  ordinances  and  parts  of  ordinancer-  of  a 
general  nature  not  herein  contained,"  and  provide  for  a  trial  before 
a  police  judge  exclusively,  for  the  violation  of  muni{?ipal  fiDlice 
regulations,  they  thereby  necessarily  repeal  a  former  ordinance  which 
authorized  a  jury  trial  for  such  offenses,  because  it  manifestly  was 
not  intended  to  leave  in  force  two  ordinances  of  a  general  nature 
on  the  same  subject  in  positive  conflict. 

4.  : :  JUBT  TBIAL:  POLICE  COUBT:  OBUNKENNEss.  The  or- 
dinances of  Kansas  City  are  reviewed  and  it  is  held  that  under 
said  ordinances  one  charged  with  violating  municipal  police  ref- 
lations against  drunkenness  and  disorderly  conduct  on  the  street, 
is  not  thereby  entitled  to  trial  by  jury. 

5.    :  ;   "AS  TBIALS  BEFOBB  JUSTICE  OF  PEACE,"     The  t>r4l- 

nance  provides  that  "all  cases  triable  before  the  police  jud^e  shall 
be  proceeded  with  in  the  same  manner  as  trials  before  justices 
of  the  peace  for  misdemeanors.  If  the  police  judge  shall  find  the 
defendant  guilty,  said  judge  shall  fix  the  punishment  necarding 
to  law,"  etc.  Held,  that  these  words  in  reference  to  "trials  before 
justices  of  the  peace"  do  not  entitle  the  accused  violator  of  munic- 
ipal ordinanceii  to  a  jury  trial. 
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6.  :  :  ooNSTiTunoir.  Neither  the  Constitution  of  Mis- 
souri nor  that  of  the  United  States  guarantees  to  a  person  charged 
with  a  violation  of  a  mere  municipal  polioe  regulation  the  right  of 
trial  hy  jury. 

7.   : :  DUB  PBOCESS  OF  LAW:  MRAWINO.    The  right  of  trial 

by  jury  is  not  guaranteed  or  involved  in  section  30  of  article  2  of  the 
Missouri  Constitution  or  in  the  fourteenth  amendment  to  the  Federal 
Constitution,  which  prohibit  any  person  to  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  **Due  process  of 
law"  does  not  necessarily  mean  a  trial  by  jury.  It  simply  means 
a  day  in  court  according  to  the  practice  provided  for  such  cases, 
involving,  of  course.,  notice  and  an  opportunity  to  be  heard  before 
judgment  is  pronounced.  Violations  of  municipal  police  regulations 
are  not  crimes  within  the  meaning  of  that  term  as  used  in  the  Con- 
stitution, but  mere  prosecutions  for  the  recovery  of  a  penalty, 
and  these  to  be  effective  must  be  summary. 

8.  Prohibition:  pubpose:  whebb  available.  The  purpose  of  the  writ 
of  prohibition  is  to  prevent  a  usurpation  of  jurisdiction.  And  a 
police  court  having  exclusive  jurisdiction  to  try  cases  for  viola- 
tion of  municipal  police  regulations  leveled  at  disorderly  conduct 
and  drunkenness  on  the  street,  the  proper  procedure,  for  one  who 
conceives  himself  entitled  to  a  trial  by  jury,  which  has  been  denied 
him,  is  not  by  prohibition  against  the  police  judge  from  proceeding 
to  trial  Against  the  petitioner,  but  by  appeal  after  judgment 

Appeal  from  Jackson  Circuit  Court, — Hon.  Roland  Hughes, 
Special  Judge. 

Apfibmed. 

John  F.  Delaney,  pro  se,  John  M.  Parry  and  Shelley 
Grover  for  appellant. 

(1)  "The  terms  of  a  special  law  are  not  ordinarily  re- 
garded as  repealed  by  a  later  law  of  a  general  nature  on  the 
same  subject.  To  thus  effect  a  repeal  such  an  intent  must 
be  clearly  manifested  in  the  latter.'*  State  ex  rel.  v.  Frazier, 
98  Mo.  429.  "Repeals  by  implication  are  not  favored  or  al- 
lowed unless  the  first  act  be  so  inconsistent  as  not  to  stand 
^vith  the  subsequent  act.'*  Glasgow  v.  lindell's  Heirs,  50  Mo. 
tlO;  State  ex  rel.  v.  Severance,  55  Mo.  378.     (2)     (a)     Sec- 
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tions  698  and  584,  Eevised  Ordinances,  state  that  "any  person 
violating,  failing,  neglecting,  or  refusing  to  comply  with  any 
provision,  regulation  or  requirement  of  this  chapter,  shall  be 
deemed  guilty  of  a  misdemeanor.'^  The  terms  "crime,"  "of- 
fense," and  "criminal  offense,"  when  used  in  this  or  any  other 
statute  shall  be  construed  to  mean  any  offense,  as  well  misde- 
meanor as  felony,  for  which  any  punishment,  by  imprisonment 
or  fine,  or  both,  may  be  by  law  inflicted.  E.  S.  1899,  sec. 
2396.  The  said  word  "crime"  of  itself  includes  every  offense 
from  the  highest  to  the  lowest,  "misdemeanors"  as  well  as 
treason  and  felony.  Kentucky  v.  Dennison,  24  Howe  717. 
All  crime  less  than  felony  is  termed  misdemeanor.  Bishop's 
New  Criminal  Law,  382.  The  word  "misdemeanor,"  in  its 
usual  acceptation,  is  applicable  to  all  those  crimes  and  offenses 
for  which  the  law  has  not  provided  a  particular  name;  and 
they  may  be  punished  according  to  the  degree  of  the  offense, 
by  fine,  or  imprisonment,  or  both.  A  misdemeanor  is,  in 
truth,  any  crime  less  than  felony;  and  the  word  is  used  in  con- 
tradistinction to  felony.  Misdemeanors  comprehend  aU  in- 
dictable offenses  which  do  not  amount  to  felony,  as  perjury, 
battery,  libels,  conspiracies  and  public  nuisances.  Eussell  on 
Crimes  (3  En.  Ed.),  45.  (b)  Section  699,  Eevised . Ordi- 
nances, states  that  "all  cases  triable  before  such  judge  shall 
be  proceeded  with  in  the  same  manner  as  trials  before  justices 
of  the  peace  for  misdemeanors."  Sees.  2769,  2770  and  2780, 
R  S.  1899.  (c)  Section  31,  article  2  of  the  Constitution 
of  Missouri,  and  the  thirteenth  amendment  to  the  Constitution 
of  the  United  States,  each  prohibit  either  slavery  or  involun- 
tary servitude,  except  as  a  punishment  for  a  crime  whereof 
the  party  shall  have  been  duly  convicted.  If  these  constitu- 
tional provisions  amount  to  anything  at  all,  then  the  condition 
of  a  citizen  in  a  state  of  involuntary  servitude  should  be  an 
infallible  sign  that  he  had  been  guilty  of  a  crime  and  had 
been  "duly  convicted."  On  her  own  admission  Kansas  City 
conducts  a  prison;  imprisons  citizens  and  compels  them  to  work 
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for  her,  regardless  of  the  Constitution  of  the  United  States 
and  of  the  Constitution  of  Missouri,  if  they  are  not  guilty  of 
crime;  and  if  they  are  guilty  of  crime,  without  due  process  of 
law,  and  without  any  protection  at  alL  (3)  The  writ  of  pro- 
hibition may  be  issued  when,  having  jurisdiction,  the  court  has 
attempted  to  proceed  by  rules  differing  from  those  which 
ought  to  be  preserved,  or  when,  by  the  exercise  of  its  juris- 
diction, the  inferior  court  would  defeat  a  legal  right  3  Black 
Com.,  112;  2  Bouv.  L.  D.  377;  2.Chitt.  Pr.,  355. 

i2.  B,  Middlebrook  for  respondents. 

(1)  The  repeal  of  the  old  charter  provision  and  the  old 
ordinances  was  sufficiently  definite  and  adequate  to  accomplish 
the  purposes  for  which  it  was  designed.  It  is  well  settled  that 
an  affirmative  enactment  of  a  new  rule  implies  a  negative  of 
what  is  not  included.  Butler  v.  Sullivan  County,  108  Mo. 
630;  State  ex  rel.  v.  Woodson,  128  Mo.  512;  Sutherland  on 
Statutory  Const,  sec.  154;  Ex  parte  Joffee,  46  Mo.  App.  365; 
Webb  V.  Lumber  Co.,  68  Mo.  App.  546;  State  ex  rel.  v.  War- 
dell,  153  Mo.  319;  Mack  v.  Jastro,  58  Pac.  372,  126  Cal. 
130;  Fisk  v.  Henarie,  142  U.  S.  459;  King  v.  Oorrell,  106  U. 
S.  395;  District  of  Columbia  v.  Hutton,  143  U.  S.  18;  Rogers 
V.  Railroad,  62  U.  S.  App.  697,  91  Fed.  299;  U.  S.  v.  Tyner, 
11  Wall.  88;  State  v.  Stadt,  31  Elan.  245;  Mersereau  v.  Mer- 
sereau  Co.,  57  K  J.  Eq.  382;  Anderson  v.  Camden,  58  N.  J. 
L.  515;  Petroleum  Co.  v.  Embury,  67  Barb.  261;  In  re  N.  Y. 
Institute  Deaf  and  Dumb,  121  K  T.  234;  Rogers  v.  Watrous, 
8  Tex.  62.  (2)  The  contention  of  appellant  in  his  brief  that 
the  provisions  of  the  Federal  Constitution  and  of  the  Consti- 
tution of  Missouri  are  violated,  because,  as  he  contends,  tmder 
the  charter  and  ordinances  of  Kansas  City,  there  is  no  pro- 
vision for  a  jury  trial  in  the  police  court,  can  not  be  main- 
tained. The  defendant  was  arrested  for  one  of  those  minor 
offenses,  which  are  in  no  sense  crimes,  the  charge  being  that 
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he  unlawfully  and  willfully  made  and  countenanced  and  as- 
sisted in  making  a  noise,  disturbance  and  improper  diversion, 
and  "was  also  foimd  in  a  state  of  intoxication,"  in  other  words 
he  was,  what  is  called  in  police  court  parlance,  "drunk  and 
disorderly."  Whatever  contrariety  of  views  may  be  enter- 
tained as  to  the  more  serious  infractions  of  law,  it  is  univer- 
sally settled  that  offenses  of  this  kind,  charged  against  de- 
fendant (being  simply  violations  of  municipal  by-laws)  are 
rightfully  and  lawfully  tried  by  the  police  judge  without  the 
intervention  of  a  jury,  such  offenses  not  being  "crimen,''  as  that 
term  is  used  in  constitutions.  Ex  parte  Kiburg,  10  ilo.  App. 
442;  Callan  v.  Wilson,  127  TJ.  S.  640;  Ex  parte  HoUwedell, 
74  Mo.  396;  Williams  v.  Augusta,  4  Ga.  509;  Vason  v.  Au- 
gusta, 38  Ga.  542;  State  v.  Guttierrez,  15  La.  An.  190;  Tier- 
ney  v.  Dodge,  9  Minn.  169;  Byers  v.  Commonwealthj  42  Pa, 
St.  89;  1  Bish.  on  Criminal  Pr.,  sec.  758;  State  r.  Conlin, 
27  Vt.  318;  McGear  v.  Woodruff,  33  N.  J.  L.  213;  Howe  v. 
Plainfield,  8  Vroom  (37  N.  J.  L.)  145;  People  v.  Justices,  74 
N.  T.  406;  State  v.  Lee,  29  Minn.  445;  Mankato  v.  Arnold, 
86  Minn.  62;  Ex  parte  Schmidt,  24  S.  C.  363;  Moundsville  v. 
Fountain,  27  W.  Va.  204;  Hill  v.  Mayor  of  Dalton,  72  Ga, 
314;  Dively  v.  Cedar  Falls,  21  Iowa  565;  State  v.  Topeka,  36 
Kan.  76;  Monroe  v.  Mauer,  36  La.  An.  1192;  1  Dillon  on 
Municipal  Corp.  (4  Ed.),  sees.  411  and  428.  "In  a  prosecution 
to  recover  a  penalty  for  violating  a  city  ordinance,  an  arraign- 
ment and  plea  are  unnecessary,  since  such  a  proceeding  is  not 
a  criminal  prosecution.*'  City  of  Lexington  v.  Curtin,  69  Mo. 
626;  St.  Louis  v.  Knox,  74  Mo.  79.  Our  own  Supreine  Court 
has  decided  many  times  that  a  violation  of  our  municipal  by- 
laws or  ordinances  is  not  a  "crime,"  as  that  term  is  used  in  the 
Constitution.  Stevens  v.  Kansas  City,  146  Mo.  460:  State  ex 
rel.  V.  Renick,  157  Mo.  293;  1  Dillon  on  Mun.  Corp.  (4  Ed,), 
sec.  433.  The  power  to  dispose  of  them  summarily  was  un- 
doubted. 2  Beach  on  Public  Corporations,  sec.  12?4.  "It 
is  well  settled  that  such  is  the  law,  the  constitutional  law:  for 
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if  no  man  could  be  fined  or  imprisoned  for  violation  of  a  city 
police  ordinance,  except  by  a  jury  trial  on  indictment,  away 
would  go  all  power  in  our  municipal  authorities  to  preserve 
peace  and  good  order  within  their  corporate  limits/'  Hill  v. 
Dalton,  72  Ga.  314;  TJ.  S.  v.  Green,  19  D.  C.  230.  Where 
no  provision  is  made  for  jury  trials  of  mimicipal  offenses  in 
cities  of  the  fourth  class,  it  is  to  be  taken  that  the  Legislature 
has  not  intended  there  shall  be  jury  trials  in  such  municipalities 
and  it  is  competent  for  the  Legislature  to  provide  for  a  trial 
in  this  siunmary  way.  City  of  Marshall  v.  Standard,  24  Mo. 
App.  192;  State  v.  Bockstruck,  136  Mo.  335;  City  of  Mt 
Sterling  v.  Holly  (Ky.),  57  S.  W.  491 ;  State  v.  Kennie,  60 
Pac.  580;  State  v.  Glenn,  54  Md.  572;  Steamboat  Co.  v. 
Foster,  5  Gtt.  194;  Eoss  v.  L^ing,  14  HI.  171;  Anderson  v. 
Caldwell,  91  Ind.  454;  Allen  v.  Anderson,  57  Ind.  388;  State 
V.  McQear,  11  Nev.  39;  Frazee  v.  Beattie,  26  S.  C.  348;  Still- 
well  V.  Kellog,  14  Wis.  461.  (3)  I£  there  was  any  doubt 
left  on  the  proposition  that  it  is  lawful  and  permissible  to  con- 
duct municipal  police  courts  without  jury  trials,  it  would  be 
dispelled  by  virtue  of  the  provisions  in  the  Kansas  City  char- 
ter providing  for  an  appeal  to  the  criminal  court  of  Jackson 
coimty,  Missouri,  in  all  cases  determined  by  the  police  judge. 
The  language  of  the  charter  on  this  point  is  as  follows:  "Ap- 
peals in  all  cases  tried  by  him  as  police  judge  shall  be  taken 
to  the  criminal  court  of  Jackson  county,  Missouri,  at  said  city.'' 
Sec.  17,  article  4,  charter  1889. .  "It  has  been  decided  by  the 
courts  in  several  of  the  States  that  although  the  charge  or 
matter  in  the  municipal  or  local  courts  be  one  in  respect  of 
which  the  party  is  by  the  Constitution  entitled  to  a  trial  by 
jury;  yet,  if  by  an  appeal,  clogged  with  no  unreasonable 
restrictions,  he  can  have  such  a  trial  as  a  matter  of  right,  in 
the  appellate  court,  this  is  sufficient,  and  his  constitutional  right 
to  a  jury  trial  is  not  invaded  by  the  simunary  proceeding  in 
the  first  instance."  1  Dillon  on  Municipal  Corp.  (4  Ed.),  sec 
439;  Stewart  v.  Mayor,  7  Md.  501;  Morford  v.  Barnes,  8 
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Yerger  (Tenn.),  444;  McDonald  v.  Schell,  6  Serg.  &  Rawl. 
(Pa.)  240;  Beers  v.  Beers,  4  Conn.  535;  Jones  v.  Robbins,  8 
Gray  (Mass.)  329;  Dorgan  v.  Boston,  12  Allen  (Mass.)^  285; 
Sedg.  Stat  and  Const.  Law  (2  Ed.),  pp.  491,  496  and' 497; 
Cooley  Const.  Lim.  (6  Ed.),  p.  505;  Emporia  v.  Vollmer,  12 
Kan.  631.  (4)  By  the  terms  of  sections  10  and  11  of  the  old 
ordinances  which  appellant  invokes  in  his  behalf,  a  require- 
ment is  made  that  when  a  jury  is  called  for  the  defendant  he 
shall  make  a  deposit  sufficient  to  cover  the  expense  of  the  jury. 
Appellant  does  not  claim  to  have  made  or  tendered  any  such 
deposit;  hence,  even  under  the  old  ordinances  appellant  would 
not  be  entitled  to  a  jury. 

MARSHALL,  J. — This  is  an  appeal  from  a  judgment  of 
the  circuit  court  of  Jackson  courity,  discharging  a  preliminary 
rule  in  prohibition  theretofore  issued  by  that  court. 

This  court  has  jurisdiction  of  this  appeal  because  Jiie  pro- 
tection of  the  Constitution  of  this  State  and  of  the  United 
States  was  invoked  by  the  plaintiff  in  the  lower  court,  and 
alleged  to  have  been  denied  to  him  by  the  decision  of  that 
court. 

The  case  made  is  this:  The  plaintiff  was  arrested  by  the 
police  for  disturbance  of  the  peace  and  for  being  drunk  on  the 
streets  in  Kansas  City,  and  was  put  upon  trial  before  the  police 
court  of  that  city.  He  demanded  a  trial  by  jury,  which  was 
refused  him.  He  thereupon  obtained  from  the  circuit  court 
'of  that  county  a  preliminary  rule  in  prohibition  against  the 
police  court,  and  the  judge  and  prosecuting  attorney  of  that 
court,  upon  the  ground  that  under  the  charter  and  ordinances 
of  that  city  he  was  entitled  to  a  trial  by  jury,  and  also  that 
under  the  Constitution  of  this  State  (sees.  22  and  28  of  art.  2) 
he  was  entitled  to  a  trial  by  jury,  and  also  that  under  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States  and 
under  section  30  of  article  2  of  the  Constitution  of  Missouri, 
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lie  was  about  to  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law.  ' 

The  gist  of  this  contention  is  this:  Under  the  charter  of 
Kansas  City  adopted  in  1875,  and  under  sections.  891  and  893 
of  the  Revised  Ordinances  of  Kansas  City  1888  (being  ordi- 
nance number  41982)  a  jury  trial  before  the  city  recorder,  as 
the  court  was  then  called  (police  court,  as  it  is  now  called), 
^.  was  permitted  to  any  person  charged  with  a  violation  of  a 

(  municipal  regulation  before  said  recorder  or  court,  and  that 

t  the  new  charter,  adopted  in  1889,  expressly  continued  in  force 

j^  all  ordinances  in  force  at  the  date  of  its  adoption,  until  re- 

W  pealed  by  the  common  council,  and  that  the  ordinances  in 

%  reference  to  such  jury  trial  have  not  been  repealed.     On  the 

f  contrary,  the  defendants  show  that  the  charter  of  1889  creates 

the  police  court,  provides  for  a  police  judge,  who  shall  be  ex 
officio  a  justice  of  the  peace,  and  confers  exclusive  jurisdiction 
upon  such  court  over  all  cases  arising  under  any  ordinance  of 
the  city,  except  suits  for  taxes  due  the  city,  and  provides  for 
appeals  from  him  as  police  judge  to  the  criminal  court  of 
Jackson  county,  and  appeals  from  him  as  justice  of  the  peace 
to  the  circuit  court  as  in  cases  of  appeals  from  other  justices 
of  the  peace  in  civil  cases.  The  defendants  also  show  that  the 
Revised  Ordinances  of  1888  (containing  sections  891  and 
892  aforesaid,  providing  for  a  jury  trial)  being  ordinance 
41982,  was  repealed  and  superseded  by  the  Revised  Ordinance 
of  1898,  being  ordinance  9258,  and  that  a  jury  trial  is  not 
permitted  under  the  present  ordinance,  but  that,  on  the  con- 
trary, under  section  699,  Revised  Ordinance  1898,  the  police 
judge  now  determines  the  guilt  or  innocence  of  the  accused  an(f 
fixes  the  punishment.  The  defendants  further  show  that  sec- 
tions 891  and  892  of  the  Revised  Ordinance  of  1888,  which 
was  continued  in  force  by  the  charter  of  1889  until  repealed 
bv  the  common  council,  was  repealed  by  section  1274  of  the 
Revised  Ordinance  of  1898,  which  is  as  follows: 

"Sec.    1274.      Repealing    Clause. — All   ordinances   and 
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parts  of  ordinances  of  a  general  nature  not  herein  contained 
are  hereby  rei)ealed,  but  in  construing  this  provision  no  ordi- 
nance granting  any  right  or  privilege  therein  mentioned  to 
individuals,  firms  or  corporations,  or  fixing  the  salary,  wages 
or  compensation,  or  authorizing  the  appointment  or  employ- 
ment of  any  officer  or  employee  of  the  city,  shall  be  held  to 
be  a  general  ordinance.*' 

The  defendants  further  contend  that  even  if  sections  891 
and  892  of  the  Eevised  Ordinances  of  1888  were  still  in  force, 
the  plaintiff  has  not  shown  himself  entitled  to  a  jury  trial, 
because  he  has  not  deposited  or  offered  to  deposit  with  the 
clerk  of  said  court  "a  sum  sufficient  to  pay  the  fees  of  such 
jury,'*  as  those  sections  of  the  ordinance  of  1888  required  to 
be  done  when  the  jury  was  demanded. 

Upon  this  showing,  the  circuit  court  discharged  the  pre- 
liminary rule  in  prohibition,  and  the  plaintiff  appealed  to  this 
court 

I. 

If  all  the  plaintiff  contends  for  be  conceded,  he  can  not 
maintain  this  action.  For  the  same  ordinance  provisions  that 
he  relies  on  as  guaranteeing  him  a  trial  by  jury,  also  require 
him  to  deposit  with  the  clerk  of  the  police  court,  at  the  time 
he  demands  a  jury,  "a  sum  sufficient  to  pay  the  fees  of  such 
jury,''  and  this  the  plaintiff  does  not  allege  or  even  pretend 
that  he  did.  Hence,  he  has  failed  to  bring  himself  within  the 
provisions  of  the  ordinance  he  relies  on. 

n. 

But  it  is  not  true  that  the  charter  and  ordinances  of  Kan- 
sas City,  that  were  in  force  on  August  13,  1899,  when  the 
plaintiff  was  arrested,  give  any  right  of  trial  by  jury  in  cases 
arising  upon  a  violation  of  municipal  police  regulations. 

The  charter  of  1875  was  superseded  by  the  charter  of 
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1889,  and  sections  891  and  892  of  the  Revised  Ordinance  of 
1888,  providing  for  a  trial  by  jury,  while  preserved,  until 
repealed,  by  the  provisions  of  section  1  of  article  17  of  the 
charter  of  1889,  were  nevertheless  expressly  repealed  by  sec- 
tion 1274  of  the  Eevised  Ordinance  of  1898,  because  they  were 
ordinances  of  a  general  nature  in  the  Eevised  Ordinance  of 
1888,  and  were  not  contained  in  the  Revised  Ordinance  of 
1898.     [State  ex  rel.  v.  Woodson,  128  Mo.  1.  c.  511.] 

The  Eevised  Ordinance  of  1898  revised  the  subject  of 
trials  for  violation  of  municipal  police  regulations  and  adopted 
a  different  policy  and  procedure  from  that  provided  by  the 
revised  ordinance  of  1888,  and  by  so  doipg,  repealed  the  old 
ordinance  provisions,  even  if  section  1274  had  not  expressly 
done  so.  [Meriwether  v.  Love,  167  Mo.  514;  Endlich  on  Inter. 
Stat.,  sees,  201  and  202;  State  v.  Eoller,  77  Mo.  120;  State 
to  use  V.  Hickman,  84  Mo.  1.  c.  79;  State  ex  rel.  v.  Wardell, 
153  Mo.  1.  c  326.] 

This  is  manifestly  true  in  this  case,  because  it  could  not 
be  that  it  was  intended  to  leave  in  force  two  ordinances  of  a 
general  nature  under  one  of  which  a  jury  trial  was  authorized 
and  guaranteed,  and  under  the  other  no  such  right  was  con- 
ferred, but  on  the  contrary,  the  power  was  conferred  exclu- 
sively upon  the  judge  to  find  the  guilt  or  innocence  of  the 
accused  and  to  assess  the  punishment. 

UL 

The  plaintiff  here,  apparently  for  the  first  time,  contends, 
however,  that  even  under  section  699,  Eevised  Ordinance 
1898,  he  is  entitled  to  a  trial  by  jury.  He  works  out  this  con- 
tention by  taking  the  first  sentence  of  that  section,  which  pro- 
vides: "All  cases  triable  before  such  judge  shall  be  proceeded 
with  in  the  same  manner  as  trials  before  justices  of  the  peace 
for  misdemeanors/'  and  by  showing  that  by  sections  2769  et 
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seq.,  Revised  Statutes  1899,  a  defendant  on  trial,  for  a  misde- 
meanor, before  a  justice  of  the  peace  may  demand  a  jury. 

Such  contention  is  disingenuous.  It  ignores  the  remain- 
ing provisions  of  section  699,  Revised  Ordinance  1898.  That 
section  is  as  follows: 

"Sec.  699.  Proceedings. — All  cases  triable  before  such 
judge  shall  be  proceeded  with  in  the  same  manner  as  trials  be- 
fore justices  of  the  peace  for  misdemeanors.  If  the  police 
judge  shall  find  the  defendant  guilty,  said  judge  shall  fix  the 
punishment  according  to  law,  and  the  judgment  shall  be  for 
fine  assessed  together  with  costs  and  commitment,  either  or 
both  as  may  be  required.  If  the  finding  be  that  defendant  is 
not  guilty,  the  judgment  shall  be  for  the  defendant;  such  judg- 
ment shall  be  entered  on  Jhe  record  of  said  court.*' 

When  read  in  its  entirety,  it  is  too  plain  to  admit  of 
serious  controversy  that  no  right  of  trial  by  jury  is  conferred 
by  this  section,  and  that  it  does  not  contemplate  a  reference 
to  or  adoption  of  the  state  statutes  in  reference  to  the  right  to 
a  jury  trial  in  such  cases.  For  if  the  judge  is  alone  em- 
powered to  pass  upon  the  guilt  or  innocence  and  to  assess  the 
punishment  of  the  accused,  the  jury  would  have  no  function 
to  perform,  and,  hence,  would  be  a  perfectly  superflous  ad- 
jimct 

IV. 

Neither  the  Constitution  of  Missouri  nor  the  Constitution 
of  the  United  States  guarantees  to  a  person  charged  with  a 
violation  of  a  mere  municipal  police  regulation,  the  right  of 
trial  by  jury.  Nor  is  such  a  right  guaranteed  or  involved  in 
section  30  of  article  2  of  the  State  Constitution  or  in  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States, 
which  prohibit  any  person  to  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law.  [Walker  v.  Sauvinet, 
92  U.  S.  90.]     "Due  process  of  laV  does  not  necessarily  mean 
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a  trial  by  jury.  It  simply  means  a  day  in  court,  according 
to  the  practice  provided  for  such  cases,  involving,  of  course, 
notice  and  an  opportunity  to  be  heard  before  judgment  is 
pronounced. 

Violations  of  mimicipal  police  regulations  are  not  crimes 
within  the  meaning  of  that  term  as  used  in  the  Constitution. 
[Stevens  v.  Kansas  City,  146  Mo.  460;  State  ex  rel.  Kansas 
City  V.  Renick,  157  Mo.  292.] 

Being  mere  prosecutions  to  recover  a  penalty  for  a  viola- 
tion of  a  city  ordinance,  "an  arraignment  and  plea  are  un- 
necessary, since  such  a  proceeding  is  not  a  criminal  prosecu- 
tion.'* [City  of  Lexington  v.  Curtin,  69  Mo.  626;  St  Louis 
V.  Knox,  74  Mo.  79.] 

Ever  since  St.  Louis  v.  Smith,  10  Mo.  439,  such  prosecu- 
tions have  been  treated  by  this  court  as  civil  in  nature,  al- 
though somewhat  criminal  in  respect  to  some  of  the  prescribed 
procedure.  [Kansas  City  v.  Clark,  68  Mo.  1.  c.  589;  Ex  parte 
Hollwedell,  74  Mo.  1.  c.  400;  St  Louis  v.  Knox,  74  Mo.  79; 
St.  Louis  V.  Weitzel,  130  Mo.  1.  c.  612;  City  of  (Jallatin  v. 
Tarwater,  143  Mo.  L  c.  46;  Stevens  v.  Kansas  City,  146  Ma 
460;  State  ex  rel.  v.  Renick,  157  Mo.  292;  State  v.  Muir, 
164  Mo.  610.] 

This  being  true,  such  prosecutions  may  be,  in  fact  to  be 
effective  mvst  be,  summary.  [Hill  v.  Dalton,  72  Ga.  314; 
United  States  v.  Green,  19  D.  C.  230.] 

And  where  the  act  charged  is  a  mere  violation  of  a  muni- 
cipal police  regulation  and  not  a  matter  embraced  in  the  public 
criminal  statutes  of  the  State,  a  trial  by  jury  is  not  a  consti- 
tutional right  of  the  defendant  in  sudi  a  case.  [1  Dillon  on 
Mun.  Corp.  (4  Ed.),  sees.  432-433;  2  Beach  on  Public  Corp., 
sec.  1284.] 

Aside  from  all  this,  the  right  of  trial  by  jury  for  viola- 
tion of  mere  municipal  police  regulations  is  not  and  never  was 
contemplated  by  the  Constitution  of  this  State.  [Vaughn  v. 
Scade,  30  Mo.  L  c.  604;  Callan  v.  Wilson,  127  U.  S.  640;  6 
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Am.  and  Eng.  Ency.  Law  (2  Ed.),  p  978,  and  cases  cited  in 
note  8.] 


Li  addition  to  all  that  has  so  far  been  said,  this  proceeding 
must  fail  because  no  proper  case  for  a  writ  of  prohibition  is 
presented  by  this  record. 

Even  if  all  the  plaintiff  contends  for  be  conceded,  it 
would  amount  only  to  error,  which  could  only  be  corrected  by 
appeal.  The  jurisdiction  of  the  police  court  to  try  cases  for 
violation  of  municipal  police  regulations,  leveled  at  disorderly 
conduct  and  drunkenness  on  the  streets,  is  exclusive.  Its  pro- 
cedure in  the  exercise  of  its  jurisdiction  may  or  may  not  be 
erroneous,  but  so  long  as  it  has  jurisdiction,  and  acts  within 
its  jurisdiction,  its  rulings  and  proceedings  can  not  be  re- 
viewed or  corrected  by  means  of  a  writ  of  prohibition,  no 
matter  how  erroneous  such  rulings  and  proceedings  may  be. 
Mere  error  or  irregularity  or  mistake,  be  it  ever  so  manifest, 
which  does  not  amount  to  an  excess  of  jurisdiction,  will  not 
be  ground  for  a  prohibition.  [Lloyd  on  Prohibition,  p.  48 ; 
SBortt  on  Mand.  and  Prohib.,  marg.  p.  436;  19  Am.  and  Eng. 
Ency.  Law  (1  Ed.),  p.  263.] 

A  writ  of  prohibition  "pan  not  be  made  to  perform  the 
functions  of  an  appeal,  a  writ  of  error,  or  a  certiorari,  its  pur- 
pose being,  not  to  correct  errors,  but  to  prevent  a  usurpation 
of  jurisdiction."  [19  Am.  and  Eng.  Ency.  Law  (1  Ed.),  265, 
and  cases  cited;  Mastin  v.  Sloan,  98  Mo.  252;  State  ex  rel.  v. 
Railroad,  100  Mo.  69;  State  ex  rel.  Johnson  v.  Withrow.  108 
Mo.  1.  c.  8 ;  State  ex  rel.  v,  Eoss,  186  Mo.  1.  c  273 ;  State  ex 
rel.  ▼.  St  Louis  Court  Appeals,  99  Mo.  219.] 

For  these  reasons,  the  judgment  of  the  circuit  court  dis- 
charging the  preliminary  rule  in  prohibition  is  affirmed.  All 
concur. 
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THE  STATE  ex  inf.  HADLEY,  Prosecuting  Attorney,  v. 
WASHBURN,  Election  Commissioner,  Appellant 

In  Banc,  March  10,  1902. 

1.  Governor's  Power  of  Appointment:  choice  to  be  icadb  fbok 
CEBTAiN  PEBSONS.  The  Statute  required  that  one  of  the  three  elec- 
tion commissioners  for  a  certain  city  should  **be  chosen  from  three 
eligible  citizens  named  by  the  city  central  committee  of  the  leading 
party  politically  opposed  to  that  to  which"  the  other  two  commis- 
sioners belonged.  Held,  that  the  Grovernor*8  choice  was  not  con- 
fined to  the  three  men  named  by  the  party  committee,  but  he  might 
choose  any  other  eligible  person  to  be  the  third  member  of  that 
commission.  The  Legislature  can  not  compel  the  Governor  to  regis- 
ter the  will  of  such  a  committee,  for  such  a  committee  is  no  part 
of  the  executive  department  of  the  State  government;  nor  can  it  in 
such  way  usurp  the  executive  power  of  appointment. 

2.  :  DELEGATION:  PRACTICAL  EJFFECT.  The  powcr  given  to  a  par- 
tisan committee  to  name  certain  persons  from  whom  the  Grovemor 
must  name  an  election  commissioner  is  in  effect  conferring  on  such 
committee  the  power  of  appointment,  since,  by  a  mere  formal  cir- 
cumlocution, it  leads  to  the  appointment. 

3.    :   :   CONSTITUTIONALITT:  EXCLUSIVE  PBIVILBGE.     An  act 

that  confers  on  the  committee  of  only  one  political  party  the  power  to 
name  three  persons  from  whom  the  Governor  is  to  appoint  an  election 
commissioner  is  in  violation  of  that  part  of  the  Constitution  which 
says:   **The  General  Assembly  shall  not  pass  any  local  or  special 

law granting  to  any  corporation,  association  or  individual  any 

special  or  exclusive  right,  privilege  or  inununity."  Such  act  does 
not  segregate  the  citizens  of  the  State  into  classes  according  to 
natural  conditions,  and  even  if  it  did,  it  does  Hot  treat  all  in  that 
class  alike.  It  confers  a  privilege  on  the  committee  of  one  political 
party  and  withholds  it  from  the  committee  of  all  other  parties.  By 
its  very  terms  it  is  intended  to  operate  discriminatingly  in  favor 
only  of  "the  party  politically  opposed  to  that  to  which"  the  other 
two  election  commissioners  belong. 

4.    :  APPOINTMENT:  legislature's  COWBTITUTIONAL  POWER.    Tbht 


part  of  the  Constitution  that  says  **the  appointment  of  all  officers  not 
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otherwise  directed  by  this  Constitution  shall  be  made  in  suc^  manner 
as  may  be  prescribed  by  law,"  gives  the  Qeneral  Assembly  power  to 
pass  a  law  prescribing  th%  manner  in  which  appointments  ^liall  he 
made,  but  it  does  not  authorize  it  to  make  the  appointments  itself, 
nor  to  authorize  anyone  unconnected  with  the  State  government  to 
do  so. 


:  PUBLIC  ofucxb:  election  ooMidssioNEB.    An  election  eoTn- 

missioner  is  a  public  officer,  and  a  State  officer  in  the  same  ^ense 
that  a  sheriff  or  circuit  clerk  is  a  State  officer^  and  as  sut-h  he  ex- 
ercises powers  properly  belonging  to  the  executive  department  of 
the  State  government,  and  that  being  the  case  he  must  trace  hid 
right  to  his  office  to  that  department. 


6.  :  !  PARTY  COMMITTEE.  The  Central  committee  of  a  po- 
litical party  is  not  a  public  officer  and  is  no  part  of  the  executive 
department  of  the  State  government. 

7.  :  DISTINCT  GOVERNMENTAL  DEPARTMENTS.  The  Constitution  ex- 
pressly say^  that  the  Legislature  shall  not  exercise  power 8  pro- 
perly belonging  to  the  executive  or  judicial  department  of  the  St«te 
government,  and  that  is  as  explicit  a  statement  that  tho  L^trls- 
lature  shall  not  exercise  the  power  of  appointment  as  if  it  had 
specifically  said  that  "the  General  Assembly  shall  not  make  uppoint- 
roents  or  rendjer  judgments." 

8.    :    :    LEGISLATIVE  APPOINTMENT:    BY  DESCRIPTION,      The 

creating  of  an  office  and  the  naming  by  description  of  the  men  who 
are  to  fill  it,  by  the  Legislature,  is,  in  effect,  creating  the  oflirp  and 
appointing  the  incumbents,  or  both  making  and  executing  the  liiw. 

9.  TTnconstitrntional  Law:  invalid  in  part.  Where  the  unconr^titu- 
tional  part  of  a  statute  does  not  enter  into  the  life  of  the  Rct  itself, 
and  is  not  essential  to  its  being,  it  may  be  disregarded  and  the 
rest  remain  in  force. 

Appeal  from  Bates  Circuit  Court. — Hon.  W.  W.  Oraves, 

Judge. 

Revebsed. 

Clark  &  Francisco,  E.  E.  Yaies  and  W.  M.  Willmm  for 
api)ellant. 

(1)     The  paragraph  of  the  Act  of  1899  granting  to  th© 
city  central  committee  of  one  political  party,  to  the  eselusit^n 
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of  all  others,  the  special  right  and  privilege  of  naming  three 
persons  from  whom  the  election,  commissioner  should  be 
chosen,  contravenes  section  63  of  article  4  of  the  Constitution 
of  this  State,  which  declares:  "The  General  Assembly  shall 
not  pass  any  local  or  special  law,  granting  to  any  corporation, 
association,  or  individual  any  special  or  exclusive  right,  privi- 
lege or  immunity.'^  The  court  will  take  judicial  notice  of  mat- 
ters of  current  history,  and  that  there  were  more  than  two 
political  parties,  duly  organized,  with  central  committees,  in 
Kansas  City,  in  the  year  1899,  and  that  there  are  still  such 
parties  therein.  State  ex  rel.  v.  Denny,  21  N.  E.  284;  State 
ex  rel.  v.  Bland,  144  Mo.  634 ;  Grimes  v.  Eddy,  126  Mo.  168 ; 
Holmes  v.  Kring,  93  Mo.  452.  It  is  held  by  the  Supreme 
Court  of  California  in  Britton  v.  Board  of  Election  Commis- 
sioners of  San  Francisco,  61  Pac.  1116,  where  a  statute  under- 
takes to  deal  with  political  parties  as  such,  and  to  confer  rights 
or  impose  obligations,  it  must  deal  with  them  without  discrimi- 
nation. Section  53  of  article  4  of  the  Constitution  prohibits 
what  is  commonly  known  as  "class  legislation.*'  The  grant- 
ing of  any  special  or  exclusive  right,  privilege  or  immunity 
to  any  corporation,  association  or  individual  by  any  special  law 
is  within  its  terms.  It  does  not  refer  to  grants  of  mere  prop- 
erty rights.  State  v.  Walsh,  136  Mo.  400;  State  v.  Thomas, 
138  Mo.  95.  The  central  committee  of  the  leading  party  politi- 
cally opposed  to  that  which  the  chairman  and  secretary  of 
the  board  of  election  commissioners  belong  is  an  "association*^ 
within  the  meaning  of  section  53  of  article  4  of  the  Constitu- 
tion. The  words  "corporation,"  "association**  and  "individ- 
ual,** used  in  the  Constitution,  are  intended  to  be  "all-em- 
bracing." The  power  to  appoint  to  office  belongs  to  the  pea* 
pie  of  the  State  in  their  sovereign  capacity.  It  is  a  franchise 
or  privilege  primarily  resting  with  the  people,  the  source  of 
all  power.  A  special  law  delegating  to  an  individual  or  asso* 
ciation  this  franchise  confers  a  special  right  or  privilege  upon 
such  individual  or  association.     People  v.  Lasher,  55  N.  E.. 
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663.  A  Statute  which  relates  to  persons  and  things  of  a  class 
is  violative  of  section  53  of  article  4  of  the  Constitution. 
Members  of  different  political  parties  must  stand  upon  an 
equality  before  the  law.  One  class  of  citizens,  simply  be- 
cause they  belong  to  a  certain  party,  can  not,  under  the  Con- 
stitution, be  given  a  special  right  or  privilege  not  shared  by 
other  citizens.  City  of  Evansville  v.  State,  21  N.  E.  267; 
State  ex  rel.  v.  Denny,  21  N.  E.  16;  Rathbone  v.  Wirth,  46 
N.  E.  16;  People  v.  Hurlbut,  24  Mich.  44;  Attorney-General 
V.  Detroit,  24  N.  W.  887 ;  Mechem  on  Public  Officers,  sec 
98;  Cooley  on  Const:  Lim.  (1  Ed.),  sec.  390;  Baltimore  v. 
State,  16  Md.  468.  (2)  A  citizen  having  all  the  other  quali- 
fications can  not  be  prohibited  from  holding  office  simply  be- 
cause of  his  party  affiliations  .  He  can  not  be  proscribed  on 
account  of  his  political  opinions.  The  Legislature  can  not 
declare  that  no  member  of  a  certain  political  party  shall  be 
eligible  to  office.  Const,  sec.  30,  art  2;  State  v.  Julow,  129 
Mo.  172;  Baltimore  v.  State,  16  Md.  468;  Cooley  on  Const. 
Lim.,  390;  City  of  Evansville  v.  State,  21  N.E.  270;  Attor- 
ney-General V.  Detroit,  24  N.  W.  889.  (3)  The  Legislature 
was  not  required  by  the  Constitution  to  confer  the  appointing 
power  upon  the  Governor  in  this  case,  but  having  conferred  the 
power  upon  him,  with  the  duty  and  responsibility  of  making 
the  selection  of  persons  of  approved  integrity  and  capacity,  it 
could  not  make  him  a  mere  puppet  to  register  the  will  of  a 
partisan  committee.  State  ex  rel.  v.  Judge,  47  La.  An.  69; 
State  ex  rel.  v.  Dougherty,  13  Am.  Eep.  131.  (4)  The  ob- 
jectional  provision,  namely,  "one  of  said  election  commis- 
sioners so  appointed  by  the  Governor  shall  be  chosen  from 
three  eligible  citizens  from  the  leading  political  party  opposed 
to  that  to  which  the  chairman  and  secretary  belong,"  may  be 
eliminated  from  the  act  and  the  remainder  enforced.  Clayton 
%  People  of  Utah,  132  U.  S.  632. 
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John  H.  Lucas  and  Oage^  Ladd  &  Small  for  respondent. 

(1)  (a)  It  is  claimed  that  this  provision  is  in  conflict 
with  sec.  53,  art.  4,  which,  among  other  things,  prohibits  the 
Legislature  from  passing  any  special  or  local  law,  granting  any 
special  privilege  or  franchise  to  any  individual,  association  or 
corporation.  In  support  of  this  contention,  the  case  of  People 
V.  Lasher,  183  Ills.  226,  decided  by  the  Supreme  Court  of 
Illinois,  was  cited,  where  it  was  held  that  a  law  which  vested 
in  five  particular  private  corporations  named  in  the  act,  the 
power  to  appoint  an  official  board,  was  a  special  law  vesting  a 
special  privilege  in  a  corporation,  contrary  to  a  similar  consti- 
tutional provision  in  the  State  of  Illinois.  But  in  Indiana, 
where  the  same  constitutional  restriction  as  to  grantinjg  privi- 
leges or  franchises  by  special  laws,  exists,  as  in  Illinois  and  in 
this  State,  a  directly  opposite  ruling  was  made,  and  it  was  held 
that  the  Legislature  could  vest  the  power  to  appoint  an  offi- 
cial board,  in  particular  private  corporations,  and  that  such 
power  of  appointment  to  office,  was  not  a  privilege,  immunity 
or  franchise,  but  was  a  public  duty,  when  imposed  by  a  law 
upon  a  given  person  or  corporation.  Wilkins  v.  State,  113 
Ind.  298;  Pernor  v.  State,  151  Ind.  247;  Oversheimer  v. 
State,  59  N.  E.  468.  (b)  The  city  central  committee,  upon 
which  the  power  of  appointment,  or  rather  of  nomination,  is 
conferred  by  the  law  in  question,  is  neither  a  corporation,  asso- 
ciation nor  an  individual,  within  the  meaning  of  said  sec  53 
of  art.  4  of  the  Constitution.  The  city  central  committee  is 
an  official  body  recognized  by  law  (Laws  1899,  p.  200),  and 
created  for  the  performance  of  certain  public  duties  connected 
with  elections  by  the  people,  and  is  no  more  a  corporation  or 
association  or  individual,  within  the  meaning  and  intent  of 
said  section  53,  than  the  upper  or  lower  house  of  the  common 
council,  or  the  mayor  of  a  city,  or  the  members  of  a  coimty 
court,  (c)  Said  section  53  applies  only  to  local  or  'special 
laws,  and  the  law  under  consideration  is  a  general  law.     (d) 
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There  is  no  undue  favoritism  shown  to  any  political  ^party  by 
the  provisions  complained  of.  The  Governor  of  the  State  is 
always  a  member  of  the  leading  political  party  in  the  State — 
otherwise  he  would  not  be  Governor — and  there  was  no  neces- 
sity for  providing  that  the  two  members  appointed  by  him 
should  belong  to  any  particular  party,  or  be  recommended  by 
any  party  committee,  because  it  goes  without  saying — it  is  a 
part  of  the  unwritten  political  law  of  the  land,  which  the  Legis- 
lature fully  understood  and  acted  upon — ^that  the  two  niem- 
bers  appointed  by  the  Governor  would  naturally  be  tried  and 
true  members  of  the  same  party  as  the  Governor  himself. 
The  law  being  just,  fair  and  reasonable,  and  in  no  respect 
arbitrary  in  regard  to  the  matters  complained  of,  it  is  not 
obnoxious  to  the  Constitution  of  the  State  or  of  the  United 
States,  as  improper,  class  or  special  legislation.  People  v. 
Lasher,  183  111.  226,  cited  by  defendant:  Eailroad  v.  Mat- 
thews, 174  U.  S.  104;  Powell  v.  Sherwood,  63  S.  W.  485. 
(2)  The  following  cases  from  other  jurisdictions  are  against 
appellant's  contention:  Scholle  v.  State  (Md.),  46  Atl.  326; 
Pumell  V.  Mann  (Ky.),  48  S.  W.  407;  Li  re  Campbell  (Pa.), 
47  Atl.  86;  State  v.  George,  22  Ore.  142;  State  v.  Boucher,  3 
N.  D.  389;  People  v.  Freeman,  80  Cal.  233;  also  13  Am.  St. 
Eep.  with  note  by  Mr.  Freeman ;  Fox  v.  McDonald  C-A^la.),  101 
Ala.  51;  Oren,  Atty-Gen.  v.  Bolger  (Mich.),  87  N.  W.  366; 
People  V,  Woodruff,  32  N.  Y.  364;  Mayor,  etc,  v.  State,  15 
Md.  445.  In  all  the  above  cases  it  is  held  that  the  Legislature 
has  plenary  power  over  the  subject  of  appointments  to  office, 
especially  amder  constitutional  provisions  such  as  said  sec.  9, 
art.  14,  of  our  Constitution.  It  has  been  repeatedly  held  in 
other  States  that  the  power  of  appointment  to  offices  is  not 
essentially  an  executive  famction,  and  may,  therefore,  in  the 
absence  of  constitutional  restriction,  be  vested  in  departments 
other  than  the  executive.  State  v.  Swift,  11  Nev.  128;  Peo- 
ple V.  Morgan,  90  HI.  558;  People  v.  Freeman  (Cal.),  22  Pac. 
173;  People  v.  Langdon,  8  Cal.  16;  Mayor,  etc.,  of  Baltimore 
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V.  State,  16  Md.  456,  74  Am.  Dec.  572;  Fox  v,  McDonald, 
101  Ala.  51,  13  South,  416,  21  L.  R.  A.  529,  46  Am.  St 
Rep.  98;  People  v.  Woodruff,  82  N.  Y.  356;  Biggs  v.  McBride, 
17  Or.  648,  21  Pac.  878,  5  L.  R.  A,  115;  State  Y.  George, 
22  Or.  151,  29  Pac.  356,  16  L.  R.  A.  737,  9  Am.  St  Rep. 
586;  People  v.  Hoffman,  116  HI.  601,  5  N.  E.  596,  8  K  E- 
788,  56  Am.  Rep.  793;  State  v.  Boucher,  3  N.  D.  389,  56  K 
W.  142,  21  L.  R.  A.  539.  These  cases  support  the  rule  laid 
down  by  Mr.  Justice  Christiancy  in  the  Hurlbut  case.  (3) 
The  right  to  hold  office  concerns  neither  life,  liberty  nor  prop- 
erty (Taylor  v.  Beckham,  178  U.  S.  567),  and  the  provisions 
of  the  Constitution  requiring  due  process  of  law,  etc.,  have  no 
bearing  on  this  controversy.  (4)  Under  the  constitutional 
provisions  which  we  have  cited  and  relied  on,  it  is  dear  that 
the  Legislature  is  vested  with  the  sovereign  power  of  the  peo- 
ple of  this  State  over  the  matter  of  appointments  to  office, 
including  the  election  commissioners  for  cities  of  this  State. 
Before  a  law  such  as  the  one  under  consideration,  which  is  so 
plainly  adapted  to  secure  fair  and  honest  elections  in  such 
cities,  should  be  declared  unconstitutional,  some  provisions  of 
the  Constitution  with  which  it  is  in  conflict  ought  to  be  pointed 
out,  and  the  conflict  ought  to  be  certain  beyond  reasonable 
doubt.     No  such  provision  has  been  pointed  out  in  this  case. 

VALLIANT,  J. — This  is  an  appeal  from  a  judgment  of 
the  circuit  court  of  Bates  county  ousting  the  appellant  from 
(.ffice  as  member  of  the  board  of  election  commissioners  of 
Kansas  City,  in  a  proceeding  in  the  nature  of  quo  warranto 
r.pon  the  information  of  the  prosecuting  attorney  of  Jackson 
(  mnty.  The  suit  was  begun  in  the  circuit  court  of  Jackson 
county,  and  taken  by  change  of  venue  to  Bates  county. 

The  facts  in  the  case  are  undisputea.  An  act  was  passed 
'  V  the  General  Assembly  and  approved  June  19, 1899,  amend- 
i:  g  the  then  existing  statute  in  relation  to  the  board  of  election 
r  mmissioners  in  cities  having  over  100^000  inhabitants,  one 
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part  of  which  amendatory  act  is  in  these  words:  "There  is 
hereby  created  a  board  of  election  commissioners  for  each  city 
that  is  governed  by  the  provisions  of  this  act,  composed  of 
three  members,  who  shall  be  appointed  as  follows:  Within 
ten  days  after  this  act  takes  effect,  the  Qovemor  shall  appoint 
three  election  commissioners,  one  of  whom  shall  be  by  hira 
designated  as  the  chairman  of  the  board,  and  one  of  whom 
shall  be  by  him  designated  as  the  secretary  of  the  board, 
which  said  three  election  conunissioners  shall  hold  their  offices 
for  the  term  of  three  years,  and  until  their  successors  are  ap- 
pointed and  qualified.  .  .  .  One  of  said  election  com- 
missioners so  appointed  by  the  Governor  shall  be  a  member 
of  the  leading  party  politically  opposed  to  that  to  which  the 
chairman  and  the  secretary  so  appointed  belong  and  shall  be 
chosen  from  three  eligible  citizens  named  by  the  city  central 
committee  of  the  said  leading  party  politically  opposed  to 
that  to  which  the  chairman  and  secretary  belong.'^  [Laws 
1899,  p.  197.] 

As  in  performance  of  the  duty  imposed  upon  him  by  that 
act,  the  Governor  appointed  three  election  commissioners  for 
Kansas  City,  one  of  whom  he  designated  as  president  and 
another  as  secretary  of  the  board,  and  the  third,  who  is  the 
member  at  whom  this  writ  is  leveled,  was  of  the  leading  party 
opposed  politically  to  that  to  which  the  two  others  belonged. 
He  possessed  all  the  qualifications  that  were  required  to  ren- 
der him  personally  eligible  to  the  office,  and  immediately  upon 
his  appointment  qualified  and  entered  upon  its  duties  and  was 
discharging  the  same  when  by  this  proceeding,  he  was  called 
into  court  to  show  by  what  authority  he  was  so  acting.  His 
right  to  hold  the  office  and  discharge  its  duties  is  challenged 
upon  one  ground  only,  that  is,  that  he  was  not  nominated  by 
the  city  central  committee  of  his  party.  That  committee,  as  con- 
templated by  the  Act  of  1899,  duly  named  three  eligible  citi- 
zens from  whom  the  choice  was  to  be  made.  This  appellant 
was  not  one  of  the  three,  but  was  appointed  by  the  Governor 
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of  his  own  free  choice  in  disregard  of  the  nominations  of  that 
committee.  The  question  for  decision  therefore  is,  did  the 
Governor  have  the  lawful  authority  to  appoint  to  the  office  one, 
otherwise  eligible,  who  was  not  of  the  three  thus  nominated! 

I.  This  brings  into  question  the  validity,  under  the  Con- 
stitution, of  the  Act  of  1899  above  mentioned,  or  so  much 
thereof  as  essays  to  confer  the  power  of  nomination  on  the 
party  committee*  Appellant  maintains  that  that  portion  of 
the  act  is  in  violation  of  section  53  of  article  4  of  the  Constitu- 
tion which  is:  "The  General  Assembly  shall  not  pass  any 
local  or  special  law  .  .  .  granting  to  any  corporation, 
association  or  individual  any  special  or  exclusive  right,  privi- 
lege or  immunity." 

The  purpose  of  that  clause  in  our  Constitution  is  to  secure 
to  every  one  within  the  State  that  equality  in  right,  privilege 
and  immunity,  conferred  by  law,  which  is  an  absolute  essen- 
tial to  our  form  of  government.  It  is  not  to  be  confused  with 
the  idea  that  it  was  designed  to  prevent  such  inequality  in  fact 
in  the  conditions  of  individuals  as  their  own  acts  may  bring 
about  it,  but  it  means  that  such  inequality  shall  not  be  created 
by  law,  that  the  State  shall  deal  even-handed  with  alL  The 
same  idea  runs  through  the  Constitutions  of  other  States  and 
is  expressed  in  forms  more  or  less  explicit,  but  in  our  Consti- 
tution it  is  comprehensive  and  clear  in  its  meaning.  Is  that 
purpose  violated  by  the  statute  in  question  which  seeks  to  con- 
fer upon  the  committee  of  one  political  party  the  right  to 
appoint  an  officer  to  exercise  a  governmental  function  in  the 
matter  of  State  elections  when  the  same  right  is  not  given  to 
any  other  partisan  committee  ? 

Although  the  power  here  attempted  to  be  conferred  is  not 
literally  the  power  of  appointment,  yet  its  effect  is  the  same, 
it  leads  to  the  appointment,  and  if  the  Legislature  has  the 
authority  to  confer  the  power  to  nominate,  in  the  manner  indi- 
cated, it  has  the  authority  to  confer  the  power  to  appoint  with- 
out the  circumlocution,  which  is  merely  formal.  If  the  Gover- 


Digitized  by  VjOOQ IC 


VOL.  167,  OCTOBER  TERM,  1901.  689 

State  ex  inf.  v.  Washburn. 

nor  may  be  compelled  to  select  one  of  three,  he  may  be 
limited  in  his  preference  of  one  of  two,  and,  either  in  fonn 
or  in  skillful  practice,  there  might  be  no  choice  left  to  the 
executive  at  all.  We  must  consider  the  statute,  therefore, 
as  conferring  on  the  partisan  committee  the  power  tb  name  the 
officer,  for  such  is  the  effect 

The  clause  of  our  Constitution  above  quoted  does  not 
prohibit  the  General  Assembly  passing  a  statute  to  affect 
particularly  one  class.  Since  there  are  classes  of  individuals 
and  corporations  so  essentially  different  from  other  classes  as 
that  a  law  designed  to  apply  to  all  would  apply  to  some  in  one 
way  and  to  others  in  another,  or  to  some  in  one  degree  and  to 
others  in  a  larger  degree,  it  becomes  absolutely  necessary  that 
laws  should  be  made  to  affect  particular  classes,  else  the  very 
inequality  sought  to  be  avoided  would  be  produced.  A  law 
might  be  uniform  in  theory  yet  in  its  operation  produce  unjust 
discrimination,  discriminating  in  effect  by  failing  to  discrimi- 
nate in  form,  that  is,  by  failing  in  shape  to  fit  the  unequal 
conditions  to  which  it  must  apply.  Therefore,  a  law  is  not 
within  the  constitutional  inhibition  because  it  is  designed  to 
operate  on  one  class  only,  provided  the  conditions  reasonably 
justify  the  distinguishing  of  the  class,  and  provided  it  affects 
equally  all  who  come  within  that  class.  [Hamman  v.  Cen- 
tral Coal  and  Coke  Co.,  156  Mo.  282.]  But  if  the  attempted 
classification  be  arbitrary  or  if  the  statute  essays  to  confer  a 
"right,  privilege  or  immunity^'  upon  one  or  some  in  the  class 
and  not  upon  all,  the  act  is  invalid.  [State  v.  Walsh,  136  Mo. 
400;  State  v.  Thomas,  138  Mo.  95.]  Does  this  Act  of  1899 
recognize  the  existence  of  a  class  by  natural  conditions  and 
does  it  affect  all  in  that  class  alike  ? 

The  Legislature  certainly  had  in  view  the  fact  that  there 
were  great  political  parties  in  the  State  and  that  the  manage- 
ment of  the  affairs  of  those  parties  was  in  the  hands  of  their 
respective  party  committees.     That  is  a  natural  and  reasonable 
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dassification,  and  legislation  to  aflFect  that  class  is  not  forbidden 
by  the  Constitution.  Laws  to  govern  the  administration  of 
the  affairs  of  political  parties  have  been  enacted  and  their 
validity  has  not  been  questioned.  But  if,  for  example,  an  act 
should  be  passed  by  the  Legislature  to  govern  primary  elec- 
tions and  should  provide  that  the  county  central  committee  of 
that  party  by  name  which  happened  to  have  the  majority  in  the 
General  Assembly  should  have  the  privilege  of  appointing  the 
judges  and  clerks  of  their  primary  elections,  but  that  the 
Governor  should  appoint  those  of  the  next  largest  party  and 
the  county  court  should  appoint  those  of  other  parties,  what 
would  be  thought  of  such  a  law,  not  merely  of  its  policy  or 
fairness,  but  of  its  validity  under  the  Constitution? 

It  is  said,  however,  that  here  the  party  whose  committee 
is  given  the  right  to  appoint  the  officer  is  not  designated  by 
name  and  that  any  .party  is  liable  to  fill  the  description;  that 
it  may  apply  to  one  party  in  one  city  and  at  the  same  time  to 
another  in  another  city;  to  one  party  in  this  city  to-day  and  to 
another  party  in  the  same  city  next  year.  But  whilst  that  is 
true,  the  fact  is  that  when  and  where  the  law  does  take  effect, 
it  confers  a  right  on  the  committee  of  one  party  and  withholds 
it  from  committees  of  all  other  parties.  The  fact  that  it  may 
operate  to  the  advantage  of  one  party  in  one  place  or  at  one 
time  and  to  that  of  another  party  in  another  place  or  at 
another  time,  is  of  no  consequence;  the  vice  is  that  when  it 
does  operate  it  discriminates  in  favor  of  one  party,  it  confers 
an  important  right  under  the  State  government  to  one  of  a 
class  and  withholds  it  from  the  rest  That  is  exactly  what 
the  Constitution  forbids. 

It  is  argued  that  the  theory  of  the  statute  is  that  the 
Governor  will  protect  the  interests  of  his  own  party,  but  that 
the  interest  of  the  next  largest  political  party  should  be  in- 
trusted only  to  its  own  party  committee.  That  argument 
doubtless  had  its  weight  in  the  General  Assembly,  where  alone 
it  is  appropriate,  but  courts  have  nothing  to  do  with  the  policy 
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of  a  statute;  they  deal  only  with  the  question  of  its  validity 
when  it  is  assailed.  The  General  Assembly  is  not  always 
composed  of  men  of  two  political  parties  only,  and  if  there 
were  representatives  in  that  General  Assembly  belonging  to  a 
third  party  they  might  have  questioned  even  the  policy  of  the 
law  which  excluded  all  members  of  their  party  from  a  share  in 
its  administration. 

n.  There  is  another  constitutional  standpoint  from, 
which  this  case  should  be  viewed,  and  from  which  the  Act  of 
1899,  in  question  is  equally  indefensible.  By  article  3  it  is 
ordained  as  follows:  "The  powers  of  government  shall  be 
divided  into  three  distinct  departments — the  legislative,  execu- 
tive and  judicial — each  of  which  shall  be  confided  to  a  separate 
magistracy,  and  no  person,  or  collection  of  persons,  charged 
with  the  exercise  of  powers  properly  belonging  to  one  of  those 
departments,  shall  exercise  any  power  properly  belonging  to 
either  of  the  others,  except  in  the  instances  in  this  Constitu- 
tion expressly  directed  or  permitted." 

All  governmental  powers  are  in  their  natures  either  legis- 
lative, executive  or  judicial.  The  Constitution  does  not  under- 
take to  define  what  acts  fall  within  the  one  class  or  the  other, 
but  leaves  every  act  to  be  classified  according  to  its  nature, 
recognizing  that  the  essentials  which  distinguish  those  that  be- 
long to  one  department  from  those  that  belong  to  the  two 
others,  are  discernible  to  the  learned  mind.  But  in  that 
article  of  the  Constitution  all  the  powers  of  the  State  govern- 
ment are  disposed  of,  and  every  one  who  lawfully  exercises 
any  State  governmental  function  is  able  to  trace  the  source  of 
his  authority  to  one  of  the  three  departments  there  named. 
The  power,  whatever  its  character,  can  be  exercised  only  by  or 
under  authority  of  the  separate  magistracy  to  which  by  the 
Constitution  it  is  assigned. 

The  election  commissioner  is  an  ofiicer  who  exercises  an 
important  function  of  the  State  government,  affecting  not 
alone  the  city  in  which  his  duties  are  performed,  but  the 


Digitized  by  VjOOQ IC 


692  SUPREME  COUET  OF  MISSOURI, 

state  ex  inf.  y.  Washburn. 

whole  State.  He  fills,  therefore,  in  its  full  sense,  the  defini- 
tion of  a  public  ofiieer.  He  is  not  a  State  officer  within  the 
narrow  meaning  of  that  term  as  used  in  section  12,  article  6, 
which  confers  jurisdiction  on  this  court  in  cases  in  which  a 
State  officer  is  a  party,  but  he  is  an  officer  of  the  State  in  the 
sense  that  a  sheriff  or  a  circuit  clerk  is  an  officer  of  the  State. 
[State  ex  rel.  v.  Dillon,  90  Mo.  229;  State  ex  rel.  v.  Bus,  135 
Mo.  325;  State  ex  rel.  v.'Higgins,  144  Mo.  410.]  A  public 
officer  exercising  a  function  of  the  State  government  is  an 
agent  or  servant  of  the  sovereign  people  of  the  State,  and 
must  derive  his  authority  either  by  election  by  the  people  or 
appointment  by  that  tribune  to  whom  the  people  have  confided 
the  power  of  appointment.  It  is  therefore  necessary  that  he 
should  trace  his  title  to  the  office  to  the  department  of  the 
State  government  to  which,  imder  article  3  above  quoted,  the 
power  to  confer  title  to  such  an  office  is  committed. 

But  suppose,  when  called  into  court  to  show  by  what 
authority  he  holds  the  office,  he  shows  that  he  has  been  ap- 
pointed by  the  city  central  committee  of  his  political  party,  to 
what  department  of  the  State  government  would  we  charge 
the  appointment?  It  may  be  said,  however,  that  the  com- 
mittee is  not  to  make  the  appointment,  it  is  to  be  made  by  the 
Governor.  If  the  Governor  of  his  own  free  will  makes  the 
appointment,  even  if  he  selects  one  of  the  three  nominated  by 
the  conmiittee,  it  is  his  appointment  and  the  appointee  may 
truly  say  that  he  holds  by  appointment  under  the  executive 
department.  But  we  are  concerned  now  with  the  question 
of  the  power  of  the  Legislature  to  compel  the  Governor  to 
make  the  appointment  from  one  of  the  three  named  by  the 
committee  and  we  are  asked  to  say  that  the  Governor,  by  force 
of  this  act,  can  not  do  otherwise  than  register  the  will  of  the 
committee. 

If  that  is  the  law,  then,  in  reality,  what  would  be  the 
source  of  an  appointment  under  it  ? 

We  are  referred  to  section  9  of  article  14  of  the  Consti- 
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tution  which  is:  "The  appointment  of  all  officers  not  other- 
wise directed  by  this  Constitution  shall  be  made  in  such  man- 
ner as  may  be  prescribed  by  law.^  And  it  is  contended  that 
that  section  confers  authority  on  the  General  Assembly  for 
this  act.  That  section  expressly  authorizes  the  General  As- 
sembly, acting  within  its  legislative  capacity,  to  pass  a  law 
prescribing  the  manner  in  which  an  appointment  shall  be  made, 
but  it  does  not  authorize  the  General  Assembly  to  make  the 
appointment  itself  nor  to  authorize  any  one  unconnected  with 
the  government  to  do  so.  To  provide  by  law  the  manner  in 
which  an  appointment  shall  be  made  is  one  thing,  to  make  the 
appointment  is  another;  the  one  is  in  its  nature  legislative,  the 
other  is  essentially  executive.  The  Constitution  authorize  the 
Legislature  to  do  the  one,  but  not  the  other. 

Article  3,  above  quoted,  confides  the  exercise  of  execu- 
tive functions  to  a  separate  magistracy.  When  the  General 
Assembly  undertook  in  this  Act  of  1899,  to  confer  upon  the 
city  central  committee  of  a  political  party  the  power  to  appoint 
to  an  important  office  in  the  State  government,  did  it  intend 
thereby  to  elevate  that  conmiittee  into  the  executive  depart- 
ment of  the  State  government  and  make  it  a  part  of  that 
separate  magistracy  to  which  administrative  functions  of  the 
government  were  intrusted  ? 

If  the  General  Assembly  had  essayed  to  appoint  the  third 
election  commissioner  itself  the  act  of  appointment  would 
clearly  have  been  void,  because  it  would  have  been  an  attempt 
to  exercise  executive  power.  Since  the  Legislature  can  not 
appropriate  to  itself  a  power  that  the  Constitution  has  con- 
ferred on  the  executive,  can  it  rob  the  executive  of  that  power 
by  conferring  it  on  an  outside  unofficial  agency  of  its  own  ap- 
pointment ? 

The  act  of  appointing  to  a  governmental  office  is  in  itself 
the  exercise  of  a  governmental  function,  and  can  be  exercised 
only  by  a  governmental  officer.  Therefore,  when  the  power 
to  make  such  appointment  is  conferred  on  a  thitherto  unoffi- 
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cial  person,  if  the  act  conferring  the  power  is  valid,  the  person 
on  whom  it  is  so  conferred  becomes  ipso  facto  a  public  officer. 
[Mechem  Pub.  Off.,  sec.  11.]  Assuming  then,  for- the  sake 
of  the  argument,  without  so  deciding,  that  the  Legislature  had 
the  power  under  section  9  of  article  14  to  create  an  office  to 
exercise  the  function  of  appointing  the  third  member  of  the 
board  of  election  conMuissioners,  still  it  had  no  right  to  appoint 
the  person  or  tpersons  who  should  fill  the  office  so  created. 

The  Constitution  of  Ohio  contains  a  clause  very  similar 
to  section  9,  article  14,  of  our  Constitution  above  quoted.  In 
that  State  the  Legislature  passed  a  law  creating  a  board  of 
conmiissioners  to  do  certain  public  service,  and  in  the  act 
named  three  individuals  and  authorized  them  to  appoint  the 
members  of  the  board  of  commissioners.  The  question  of  the 
validity  of  the  appointments  made  by  these  three  persons 
came  before  the  Supreme  Court  of  that  State  and  it  was  held 
that  the  act  of  the  Legislature  in  that  particular  was  uncon- 
stitutional; that  whilst  the  Constitution  gave  the  Legislature 
the  power  to  create  the  office  of  board  of  commissioners  and 
prescribe  by  law  the  manner  of  appointment,  it  did  not  give  it 
the  power  to  make  the  appointment  and  that  the  naming  of  the 
three  individuals  and  conferring  on  them  the  power  to  make 
the  appointment,  was,  in  itself,  the  creation  of  another  office 
and  the  appointment  by  the  Legislature  to  that  office.  [State 
ex  rel.  v.  Kennon,  -7  Ohio  St.  546.]  ^he  same  view  of  the 
subject  has  been  taken  by  the  Supreme  Court  of  North  Caro- 
lina. [State  ex  rel.  v.  Stanley,  66  N.  C.  59;  State  ex  rel. 
Howerton  v.  Tate,  68  N.  C.  646.]  There  was  a  clause  in  the 
Constitution  of  each  of  those  States  expressly  denying  the 
Legislature  the  power  to  appoint  to  office,  but  whilst  our  Con- 
stitution does  not  in  express  terms  say  that  the  General  As- 
sembly shall  not  exercise  the  power  of  appointment  to  office, 
it  does  expressly  say  that  it  shall  not  exercise  a  power  properly 
belonging  to  either  of  the  other  departments  and  that  is  as 
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explicit  as  if  it  had  specified  that  it  should  not  make  appoint- 
ments or  render  judgments. 

When,  therefore,  the  General  Assembly  undertook  to 
confer  the  power  to  appoint  the  third  election  commissioner  of 
Kansas  City  on  a  body  of  men  not  officially  connected  with 
the  State  government,  it  undertook  in  effect  to  create  an  office 
to  exercise  the  governmental  function  of  filling  by  appoint- 
ment another  public  office  and  not  only  to  create  such  office 
but  to  name  by  description  the  men  who  were  to  fill  it,  in 
effect  creating  the  office  and  appointing  the  incumbents,  making 
the  law  and  executing  it  Section  9,  article  14,  gives  no  such 
po.wer,  and  article  3  forbids  it. 

We  are  referred  to  Ex  parte  Lucas,  160  Mo.  218,  which 
it  is  claimed  sustains  a  similar  act  of  the  General  Assembly. 
But  there  is  a  wide  difference  between  that  case  and  this.  The 
act  of  the  Legislature  in  the  Lucas  case  required  the  Governor 
to  appoint  a  board  of  examiners  to  pass  on  the  fitness  of  per- 
sons to  be  licensed  to  conduct  the  business  of  barbers  in  cities 
having  over  50,000  inTiabitants  and  to  make  his  appointments 
on  the  nominations  of  the  barbers'  unions  in  the  cities  affected. 
That  act  of  the  Legislature  treated  all  barbers'  unions  as  a  class 
and  did  not  confer  "a  right,  privilege  or  immunity"  upon  one 
union  that  it  did  not  confer  on  all  in  the  class.  It  did  not 
appear  in  that  case  that  there  was  more  than  one  union  in  each 
city.  Therefore,  the  act  did  not  fall  within  the  limits  of  sec- 
tion 53,  article  4,  as  discussed  in  the  first  paragraph  of  this 
opinion.  Besides,  in  that  case,  there  was  no  suggestion  that 
the  Qt)vernor  in  fact  did  not  appoint  those  persons,  nominated 
by  the  barbers'  unions,  therefore,  the  question  of  his  authority 
to  ignore  those  nominations,  and  appoint  whomsoever  his  judg- 
ment dictated,  was  not  in  the  case.  Any  citizen  has  the  right 
to  recommend  to  the  Governor  a  person  for  appointment;  not 
only  individuals  but  political  committees  and  trade  unions  do 
in  fact  make  such  nominations,  and  if  the  Governor  sees  fit 
to  appoint  one  so  nominated,  the  appointment  is  as  much  the 
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free  act  of  the  executive  as  if  he  had  been  unaided  by  the 
outside  suggestion.  But  acting  in  accordance  with  recommen- 
dations is  one  thing,  while  yielding  to  dictation  is  another. 
That  idea  is  clearly  expressed  in  the  Lucas  case  by  Makshall, 
J.,  who  delivered  the  opinion  of  the  court:  "K  the  act  is 
unconstitutional  because  it  limits  the  Govemor^s  privileges  of 
appointment  to  persons  recommended  by  the  unions  specified, 
the  Govenjior  alone  could  object.  If  he  does  not  do  so  no 
one  else  can  complain.  That  no  such  trouble  has  arisen  under 
this  act,  is  shown  by  the  fact  that  it  appears  that  in  fact  the 
Governor  has  appointed  a  board  of  examiners — ^whether  they 
were  recommended  by  such  unions  or  whether  the  Governor 
treated  that  provision  of  the  act  as  imconstitutional  and  ap- 
pointed such  persons  as  he  chose  does  not  appear — and  that 
this  prosecution  is  at  the  instance  of  that  board.''  We  say 
nothing  now  that  h  in  conflict  with  anything  that  was  decided 
in  that  case. 

The  act  of  filling  a  public  office  by  appointment  is  essen- 
tially an  administrative  or  executive  act,  and,  under  the  Consti- 
tution, can  be  exercised  only  by  an  officer  charged  with  the 
duty  of  executing  the  laws.  There  is,  however,  an  exception 
to  this  rule  which  does  not  conflict  with  the  meaning  of  article 
3.  Courts  and  the  General  Assembly  may  appoint  such  offi- 
cers or  agencies,  as  are  necessary  to  the  exercise  of  their  own 
functions.  This  power  is  essential  as  a  right  of  self-pr^erva- 
tion,  and  is  necessary  to  preserve  that  very  independence 
in  the  several  departments  of  the  government,  which  article 
3  is  designed  to  guard.  [Mechem  Pub.  Off.,  sees.  104  and 
105.] 

There  are  other  reasons  urged  by  appellant  in  defense  of 
his  title  to  the  office  in  question,  but  as  we  are  satisfied  upon 
the  grounds  above  stated  that  so  much  of  the  Act  of  1899  in 
question  as  attempts  to  limit  the  power  of  the  Governor  in 
making  the  appointment  to  a  choice  of  persons  nominated  by 
the  city  central  committee  of  a  political  party,  is  an  unwar- 
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ranted  encroachment  on  the  Governor's  constitutional  powers, 
it  is  unnecessary  to  consider  the  other  questions. 

The  point  is  advanced  that  if  the  Act  of  1899  is  uncon- 
stitutional in  the  particular  named,  the  whole  act  is  void  and 
the  incumbent  has  no  title  to  the  office.  The  power  attempted 
to  be  conferred  on  the  partisan  committee  is  not  an  essential 
element  in  the  whole  act.  Where  the  part  of  an  act  that  is 
unconstitutional  does  not  enter  into  the  life  of  the  act  itself, 
and  is  not  essential  to  its  being,  it  may  be  disregarded  and 
the  rest  remain  in  force;  that  is  this  case. 

The  record  shows  a  perfect  title  in  appellant  to  the  office 
in  question,  and,  therefore,  the  judgment  of  the  circuit  court 
la  reversed. 

All  concur,  except  Sherwood  and  Robinson,  JJ.,  who 
dissent. 
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ACCOMPLICE. 

Testimony  of-,  when  cautionabt  instbuotion  uimiBCBSSABT.  Where 
the  asportation  of  the  stolen  goods  ( which  is  necessary  to  the  crime 
of  larceny)  is  testified  to  by  other  witnesses,  a  cautionary  instruo- 
tion  as  to  the  necessity  for  corroboration  of  the  testimony  of  an 
accomplice,  that  he  and' defendant  stole  the  goods,  is  not  necessary. 
State  V.  Koplan,  298. 

ACTIONS. 

1.  COUmnr  MOBTGAGS:  OVEEPATMENT :   MISTAKJB  OP  CLERK:   ITDTUAtlTT: 

FRALi).  A  petition  that  states  that  plaintiff,  being  indebted  to  the 
county  for  money  borrowed  from  its  school  fun4>  went  to  the  clerk 
and  annoimced  that  he  wished  to  pay  the  amount  due  on  said  obliga- 
tion, and  trusted  to  the  clerk  to  calculate  the  interest  and  compute 
the  amount  due  thereon,  and  that  the  clerk  undertook  to  make  the 
calculations,  but  erroneously  charged  him  compoimd  interest  on  the 
impaid  annual  interest  installments,  and  that  the  amount  overpaid 
by  and  due  him  for  such  error  in  calculation  is  a  certain  sum,  states 
a  good  cause  of  action.  It  is  not  necessary  to  charge  mutuality  of 
mistake.  Nor  is  it  necessary  that  the  petition  charge  that  the 
clerk's  mistake  was  fraudulent.     Williams  v.  Carroll  County,  9. 

2.  Irregular  conditct  of  school  directors:  division  into  wards: 
BUILDING:  injunction.  An  injunction  to  restrain  the  collection  of 
a  tax  lawfully  assessed  is  not  the  remedy  for  a  failure  of  the  direc- 
tors to  act  in  good  faith  and  in  accordance  with  statutory  require- 
ments in  dividing  the  school  district  into  wards,  or  in  the  erec- 
tion of  a  school  building  in  each  ward,  or  in  the  selling  of  any 
school  property  not  required  for  the  use  of  the  school.  Bumham 
V  Rogers,  17. 

3.  PARTITION:    NECESSARY    PARTIES:    BENEFICIARY    OF   DEED    OF    TRUST. 

A  beneficiary  and  trustee,  in  a  deed  of  trust  executed  after  a  par- 
tition suit  has  been  instituted,  are  not  necessary  parties  to  such 
suit.  And  the  suit  is  instituted  when  the  petition  is  filed  and  pro- 
cess issued  thereon.     Becker  v.  Stroeher,  306. 

4.  SERVICES:  IMPLIED  CONTRACT:  WHEN  INVOKED.  In  a  suit  by  a  body- 
servant  for  services  rendered  deceased,  a  witness  testified  that, 
in  reply  to  an  inquiry  as  to  what  he  paid  plaintiff,  deceased  had 
said  he  had  ''no  special  agreement  with  him ;  that  he  furnished  him 
all  that  was  necessary  for  his  personal  expenses,  and  was  to  set 
him  up  handsomely  when  he  got  through  with  him,  and  that  a  ques- 
tion of  money  would  not  be  an  inducement  to  part  with  his  services.** 
Plaintiff's  services,  which  extended  over  nine  years,  were  estimated 
by  witnesses  to  be  reasonably  worth  from  $75  to  $160  per  month, 

(698) 


Digitized  by  CjOOQ IC 


INDEX.  699 

V 

and  it  was  also  shown  that '  deceased ,  gave  plaintiff  $400  with 
which  to  buy  a  tract  of  land  on  which  his  family  dwelt  and  also 
$140  to  buy  a  mule  for  their  use.  Held,  that  according  to  the  state- 
ment of  deceased  there  was  no  express  agreement,  and  that  the  gift 
of  land,  being  a  gift,  was  not  a  fulfillment  of  the  agreement  to 
set  plaintiff  uj)  ^'handsomely  when  he  was  through  with  him,"  and 
hence  the  law  implies  on  the  part  of  deceased  a  promise  to  pay  the 
servant  the  reasonable  value  of  his  services.    Ryans  v.  Hospes,  842. 

5.  AcnON    AGAINST    BANK:    DAMAGES:    BEFUSAL    TO     HONOB     CHECKS: 

CASE  STATED.  In  an  action  against  a  bank  for  damages  to  business 
and  credit,  consequent  on  the  bank's  refusal  to  honor  checks,  it  ap- 
peared! tliat  plaintiff  was  a  stock  dealer,  and  obtained  money  from 
the  bank  from  time  to  time  on  his  checks  to  enable  him  to  purchase 
hogs  suitable  for  the  market,  the  proceeds  of  which,  when  sold,  were 
deposited  in  the  bank  to  meet  his  overdrafts,  and  that  to  meet  a 
large  overdraft  plaintiff  executed  a  note  for  a  portion  thereof  paya- 
ble within  a  certain  time.  There  was  evidence  that  at  the  time  the 
note  was  given  plaintiff  expressly  directed  the  cashier  of  the  bank 
to  apply  the  deposits  that  might  be  made  from  time  to  time,  as  the 
hogs  should  be  sold,  as  a  credit  on  the  note,  notwithstanding  it 
might  not  be  due  when  the  sales  were  made.  Eeld>,  that  it  was 
proper  to  instruct  that  if  the  above  facts  were  so,  and  afterwards 
and  before  the  maturity  of  the  note  the  bank  received  money  from 
plaintiff,  which  was  credited  on  the  note,  and  plaintiff  had  no  other 
money  in  the  bank  at  the  time  of  the  protest  of  his  checks,  then  the 
verdict  should  be  for  defendant.    Roe  v.  Bank  of  Versailles,  406. 

6.  Suit  to  quiet  title:  must  support  title.  In  a  suit  to  quiet  title 
under  the  Act  of  1897  (sec.  650,  R.  S.  1899),  the  plaintiff  must  show 
something  more  than  actual  possession.  He  must  also  offer  evi- 
dence in  support  of  his  averment  of  title.  He  is  not  entitled  to  a 
decree,  pro  format  directing  d|efendant  to  establish  his  title  to  the 
land  by  another  and  different  suit.  Under  this  statute  the  whole 
issue  of  title  may  be  settled,  whether  the  defendant  claim  adversely 
to  plaintiff  or  not.    Meriwether  v.  Love,  514. 

ADMINISTRATION. 

1.  INTEREST:    CLAIMS   PRESENTED   TO     ADMINISTRATOR    PENDENTE     LITE. 

The  court  should  allow  interest  from  the  date  of  the  presentation 
of  an  unliquidated  demand  to  an  administrator  pendente  lite,  if  he 
is  the  only  representative  of  the  estate  to  whom  demands  may  be 
presented.    Ryans  v.  Hospes,  342. 

2.  PRACTICE:   REMARKS  OF  COUNSEL:   INTESTATE'S  BOOKS.      In  an  effort 

to  rebut  any  presumption  that  plaintiff  had  been  paid,  his  counsel 
referred  to  the  fact  that  no  books  had  been  presented  showing  pay- 
ment, and  stated  that  the  books  were  in  the  hands  of  the  adminis- 
trator, of  which  facts  there  had  been  no  evidence.  Held,  that  the 
presumption  of  law  is  that  they  were  in  his  hands,  and  no  error 
was  committed  by  such  argument.     lb. 

AFFIDAVIT. 

Pbactice:  remarks  of  counsel.  Affidavits  are  not  the  proper  way  of 
preserving  for  review  remarks  of  counsel  at  the  trial.  Ryans  v. 
Hospes,  342. 
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DEFENDANT:  COKPETENCT.  It  is  always  competent  to  show  the  size 
and  age  of  defendant  and  the  knowledge  of  the  witnesses  in  respect 
thereto,  and  particularly  is  this  true  when  the  evidence  bears 
directly  upon  his  capacity  to  commit  the  crime  charged.  State  ▼. 
Armstrong,  257. 

APPEALS. 

1.  JUDGMENT:    ERRONEOUS   ENTRY:    APPELLATE    PRACTICE.      There  being 

conflict  in  the  evidence  as  to  whether  the  decree  entered  of  record 
was  in  conformity  to  the  judge's  oral  announcement,  the  appellate 
court  will  not  undertake  to  decide  the  matter,  but  will  defer  to  the 
findings  of  the  trial  court.  Board  of  Ministerial  Relief  v.  Drum- 
mond,  64. 

2.  NEGLIGENCE:  CONFLICT  OP  EVIDENCE.  Howcver  conflicting  the  evi- 
dence may  be,  the  courts  will  not  disturb  the  verdict  if  the  jury  has 
been  properly  in.otructed.  Minnier  v.  Sedalia,  Warsaw  and  South- 
western Ry.  Co.,  09. 

3.  APPELLATE  JURISDICTION :  CONSTITUTIONAL  QUESTION :  LIBEL.  An  in- 
struction on  the  burden  of  proof  in  a  libel  suit  does  not  involve 
a  constitutional  question.    Hanlon  v.  Pulitzer  Publishing  Co.,  121. 

4.   :   :    PRACTICE.     Before  an  appellant  can  invoke  the 

jurisdiction  of  the  Supreme  Court  to  decide  a  constitutional  ques- 
tion, he  must  be  able  to  show  that  he  claimed  in  the  trial  court 
some  right  under  the  Constitution  which  was  denied  him,  or  that 
a  constitutional  question  to  his  own  disadvantage  was  ruled  in  hia 
adversary's  favor.    lb. 

5.  Appellate  jurisdiction:  transfer:  decision  of  one  undecisive 
POINT*:  change  of  ^^ENUE.  A  decision  of  a  Court  of  Appeals  that 
will  authorize  the  transfer  of  the  cause  to  the  Supreme  Court  is  a 
decision  of  the  cause.  A  decision  of  one  question  in  the  case  not 
decisive  of  the  controversy  will  not  authorize  the  transfer.  Where 
the  Court  of  Appeals  holds  that  the  circuit  court,  to  which  a  case 
was  taken  by  change  of  venue,  had  acquired  jurisdiction,  then  before 
the  case  can  be  transferred,  there  must  be  a  decision  on  the  merits, 
for  until  then  it  can  not  be  said  that  the  questions  relating  to  venue 
will  remain  in  the  case  for  decision.    Gipson  v.  Powell,  192. 

'6.     PROSECUTINO  ATTORNEY:    COMPENSATION   FOR  APPEARANCE  HT  OOUBT 

OF  APPEALS.  Where  a  prosecuting  attorney  sues  the  county  for 
services  performed  by  him  in  appearing  and  orally  arguing  criminal 
cases  appealed  from  his  county,  it  is  neither  for  him  nor  for  the 
coimty  court  to  determine  whether  his  appearance  there  was  "neces- 
sary" within  the  meaning  of  the  statute.  That  is  a  question  of  fact 
to  be  tried  on  the  evidence  by  the  court  acting  judicially,  which  is 
to  pass  judgment  on  the  claim  when  presented'.  Whether  or  not  the 
county  court  ordered  him  to  appear  and  make  oral  argument,  etc., 
has  no  place  in  the  case.    Meador  v.  Texas  County,  201. 

7.     APPELI^TE    JURISDICTION:    TITLE    TO     LAND:      TRANSFER     OF     CAUSE. 

Where,  in  a  suit  to  quiet  title  to  land,  the  court  finds  the  title  to  be 
in  plaintiffs,  but  decrees  a  lien  on  the  land  for  an  aggregate  sum  of 
$86,  expended  in  payment  of  taxes  by  defendant,  and  the  question 
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on  appeal  is  not  the  title,  but  whether  such  stun  ought  to  constitute 
a  lien,  the  case  will  be  transferred  from  the  Supreme  to  the  Court 
of  Appeals.    Rowe  v.  Land  and  Cattle  Co.,  305. 

8.  Bill  or  exceptions:  autheniication :  filing.  A  bill  of  excep- 
tions which  has  not  been  authenticated  by  being  filed  can  not  be 
considered.    Wilson  v.  St.  Louis  &  San  Francisco  Ry.  Co.,  323. 

9.  PBAoncE:  BEMABES  OF  cx)UNSEL:  AFFIDAVITS.  AflFidavita  are  not 
the  proper  way  of  preserving  for  review  remarks  of  counsel  at  the 
trial.     Ryans  v.  Hoepes,  342. 

10.  Defective  abstract:  respondent's  duty.  It  is  not  the  duty  of 
respondent  to  go  to  the  expense  and  labor  of  abstracting  the  record, 
which  appellant  has  failed  to  do,  in  order  to  advise  the  court  of  the 
pointa  in  dispute  and  the  material  matters  in  the  case.  Ely  v. 
Coontz,  371. 

11.  Appellate  jurisdiction:  constitutional  question:  raised  by 
liOTiON  FOR  NEW  TRIAL.  Held,  by  Burgess,  J.,  with  whom  Sher- 
wood, P.  J.,  and  Gantt,  J.,  do  not  concur,  that  the  Supreme  Court 
does  not  acquire  jurisdiction  of  an  appeal  by  the  raising  for  the 
first  time  in  a  motion  for  a  new  trial,  of  the  question  Of  the  consti- 
tutionality of  an  ordinance  under  which  appellant  was  convicted 
for  carrying  on  a  business  without  a  license.  City  of  Indiependence 
V.  Cleveland,  384. 

12.  New  tbtal:  obdeb:  STATEidENT  OF  gbounds:  Where  the  trial 
court,  in  granting  a  motion  for  a  new  trial,  failed  to  specify  the 
ground  on  which  its  action  was  based,  as  required  by  Revised 
Statutes  1899,  section  801,  ita  action  can  not  be  assumed  to  have 
been  based  on  any  particular  ground,  but  the  ruling  will  be  tried  on 
appeal,  aa  prior  to  the  new  statutory  rule,  by  looking  into  the  cor- 
rectness of  the  rulings  below  in  admitting  or  rejecting  evidence  and 
in  giving  instructions.     Roe  v.  Bank  of  Versailles,  406. 

18.    EVIDENCE:    OVEBRULED:    NO   EXCEPTION:     UNAVAILABLE     ON     APPEAL. 

An  objection  to  a  question  asked  a  witness  is  of  no  avail  on 
appeal,  where  no  exception  is  taken  upon  the  overruling  of  the  ob- 
jection,    lb. 

14.  Appellate  practice:  abstract:  omission:  respondent's  duty: 
BULE  OF  couBT.  WTicre  a  note  is  not  contained  in  defendant's  ab- 
stract on  his  appeal,  so  that  it  can  not  be  ascertained  whether  there 
was  a  credit  on  the  note  or  not,  plaintiff,  if  he  desired  to  supply  the 
omission  in  defendant's  abstract  and  make  the  note  and  its  lack  of 
credit  prominent,  should  have  complied  with  Supreme  Court  rule  11, 
by  filing  an  additional  abstract  covering  the  omission,  instead  of 
by  making  a  similar  statement  in  his  brief.     lb. 

15.  Evidence:  refusal  to  stbike  out:  no  exception.  Whether  the 
trial  court  erred  in  refusing  to  strike  out  evidence  can  not  be  consid- 
ered on  appeal,  where  no  exceptions  were  saved  to  such  ruling.  lb. 

16.  Deposition:  objection:  not  open  fob  beview.  Where  no  excep- 
tion was  saved  to  the  overruling  of  an  objection  to  a  deposition,  the 
point  is  not  open  for  review  on  appeal.     lb. 


Digitized  by  VjOOQ IC 


702  INDEX. 

17.'  Instruction:  oonpmoting:  aihtrmangb  of  juDGmnrT."  An  erro- 
neous instruction,  given  at  the  infltAnce  of  a  party,  furnishes  him  no 
basis  for  an  affirmance  of  the  judgmeoi  graating^  him  a  new  triaU 
notwithstanding  such  instruction  is  in  conflict  with  those  given  for 
the  other  party^.     lb. 

18.  Second  appeai.:  ejectment  :  stabb  decisis.  If  the  title,  the  tes- 
timony, the  parties,  the  ruling^  and  the  land  in  suit  in  ejectment 
were  the  same  on  the  second  trial  as  on  the  first,  the  decision  on  the 
first  appeal  is  decisive  of  the  case  on  the  seoond  appeaL  McAnaw  v. 
Clark,  443. 

19.  Waives  :  misjoindeb  of  pabtiss  and  of  actions.  Misjoinder  of 
parties  defendant  or  a  misjoinder  of  actions  is  not  open  to  review 
on  appeal  unless  raised  by  demurrer  on  motion  in  arrest  in  the  trial 
court.     Needles  v.  Ford,  496. 

20.  Cities.  The  city  of  Hannibal  is  not  a  political  subdivision  of  the 
Btate.    City  of  Hannibal  ex  rel.  v.  Bowman,  535. 

21.  Appellate  jubisdiction:  suit  fob  oitt  taxes.  The  appeal  in  a 
suit  by  a  city  for  back  taxes,  asking  for  $2,113,  and  ten  per  cent 
attorney's  fees  to  be  taxed  as  costs^  is  to  the  Court  of  Appeals.    lb. 

22.  :  :  coNSTBUOTiON  OF  bevenue  laws.  The  construc- 
tion of  the  statute  providing  "for  the  collection  Of  taxes  levied  on 
personal  property  by  cities  organized  or  existing  under  a  special 
charter,"  does  not  so  involve  the  construction  "of  the  revenue  laws 
of  this  State,"  as  to  alone  give  the  Supreme  Court  jurisdiction  of  an 
appeal  in  a  suit  for  back  city  taxes.    lb. 

23.  Time  within  which  appeals  and  ebboes  abe  taken:  date  ^itoic 
WHICH  beckoned.  A  writ* of  error  is  in  time  if  sued  out  within 
three  years  (one  year  now)  from  the  date  on  which  the  motion  for 
a  new  trial  was  denied  in  the  circuit  court.  The  true  date  of  the 
rendition  of  the  judgment  appealed  from,  or  to  correct  which  the 
writ  of  error  is  sued  out,  is  the  date  upon  which  the  motion  for  a 
new  trial  is  overruled,  and  that  is  the  date  on  which  final  judg- 
ment is  rendered  in  the  trial  court.  (Overruling  Ham  v.  PAblic 
Schools,  34  Mo.  181.)     Walter  v.  Scofield,  537. 

24.  Tike  of  filing  bbiefs:  bule  11.  Where  appellants  have  served 
respondents  with  briefs  and  abstracts  thirty  days  before  the  case 
is  set  for  hearing  in  the  Supreme  Sourt,  a  failure  to  file  ten  copies 
thereof  with  the  clerk  of  said  court  "in  like  time,"  will  not  au- 
thorize a  dismissal  of  the  appeal,  if  respondents  reply  ther^x)  in 
due  course  under  the  rule  and  do  not  file  their  motion  to  dismiss 
until  the  day  set  for  the  hearing.  By  so  doing  they  waive  the  tech- 
nical failure;  besides,  so  much  of  the  rule  as  was  made  for  their 
benefit  was  complied  with.     Carter  v.  Dilley,  564. 

25.  Appellate  jubisdiction  :  pbohibition:  constitutional  bioht. 
The  Supreme  Court  has  jurisdiction  of  an  appeal  from  a  judgment 
discharging  a  preliminary  rule  in  prohibition,  if  the  protection  of 
the  Constitution  of  this  State  or  of  the  United  States  was  invoked 
by  appellant  in  the  lower  court  and  is  alleged  to  have  been  denied 
him  by  that  court.     Delaney  v.  Police  Court,  667. 
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APPOINTMENTS  TO  OFFICE. 

1.  GOVKBNOB'S  power  of  APPOINTMENT:  CHOICE  TO  BE  MADE  FBOM  CER- 
TAIN PERSONS.  The  statute  required  that  one  of  the  three  election 
commisBioners  for  a  certain  city  should  "be  chosen  from  three  eligi- 
ble citizens  named  by  the  city  central  committee  of  the  leading 
party  politically  opposed  to  that  to  which"  the  other  two  commis- 
sioners belonged.  Heldy  that  the  Governor's  choice  was  not  con- 
fined to  the  three  men  named  by,  the  party  committee,  but  he  might 
choose  any  other  eligible  person  to  be  a  third  member  of  that  com- 
mission. The  Legislature  can  not  compel  the  Governor  to  register 
the  will  of  such  a  committee,  for  such  a  committee  is  no  part  of 
the  executive  department  of  the  State  government;  nor  can  it  in 
such  way  usurp  the  executive  power  of  appointment.  State  ex  inf. 
V.  Washburn,  680.  * 


"2.  :  DELEGATION :  PRACTiCAi.  EFTECT.  The  power  given  to  a  par- 
tisan committee  to  name  certain  persons  from  whom  the  Governor 
must  name  an  election  commissioner  is  in  eflFect  conferring  on  such 
committee  the  power  of  appointment,  since  by  a  mere  formal  cir- 
cumlocution, it  leads  to  the  appointment.     lb. 

3.    :  :  CONSTITUTIONALITY:  EXCLUSIVE  PRIVILEGE.      An  act 

that  confers  on  the  committee  of  only  one  political  party  the  power 
to  name  three  persons  from  whom  the  Govemar  is  to  appoint  an 
election  commissioner  is  in  violation  of  that  part  of  the  Constitu- 
tion which  says:  "The  General  Assembly  shall  not  pass  any  local  or 
special  law granting  to  any  corporation,  association  or  indi- 
vidual any  special  or  exclusive  right,  privilege  or  immunity."  Such 
act  does  not  segregate  the  citizens  of  the  State  into  classes  according 
to  natural  conditions,  and  even  if  it  did,  it  does  not  treat  all  in  that 
class  alike.  It  confers  a  privilege  on  the  committee  of  one  political 
party  and  withholds  it  from  the  committee  of  all  other  parties.  By 
its  very  terms  it  is  intended  to  operate  discriminatingly  in  favor 
only  of  "the  party  politically  opposed  to  that  to  which"  the  other 
two  election  commissioners  belong.     lb. 

4.   :  APPOINTMENT:  LEGISLATURE'S  CONSTITUTIONAL  POWER.     That 

part  of  the  Constitution  that  says  "the  appointment  of  all  officers 
not  otherwise  directed  by  this  Constitution  shall  be  made  in  such 
manner  as  may  be  prescribed  by  law,"  gives  the  General  Assembly 
power  to  pass  a  law  prescribing  the  manner  in  which  appointments 
shall  be  made,  but  it  does  not  authorize  it  to  make  the  appointments 
itself,  nor  to  authorize  anyone  unconnected  with  the  State  govern- 
ment to  do  so.     lb. 


5.     :    PUBLIC   OFFICER:      ELECTION     COMMISSIONER.        An     election 

commissioner  is  a  public  officer,  and  a  State  officer  in  the  same  sense 
that  a  sheriff  or  circuit  clerk  is  a  State  officer,  and  as  such  he  ex- 
ercises powers  properly  belonging  to  the  executive  department  of 
the  State  government,  and  that  being  the  case  he  must  trace  his 
right  to  his  office  to  that  department.     lb. 

6.  : :  PARTY  COMMITTEE.  The  Central  committee  of  a  po- 
litical party  is  not  a  public  officer  and  is  no  part  of  the  executive 
department  of  the  State  government.     lb. 

7.    :  DISTINCT  GOVERNMENTAL  DEPARTMENTS.     The    Constitution 


expressly  says  that  the  Legislature  shall  not  exercise  powers  prop- 
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eriy  belonging  to  the  executive  or  pdieial  department  of  the  State 
government,  and  that  is  as  explicit  a  statement  that  the  Legisla- 
ture shall  not  exercise  the  power  of  appointment  as  if  it  had 
specilically  said  that  "the  General  Assembly  shall  not  make  appoint- 
ments or  render  judgments."     lb. 

8.    :    :   LBOISLATIVk  APPOINTMENT:    BT   DESCRIPTION.     The 

creating  of  an  office  and  the  naming  by  description  of  the  men  who 
are  to  fill  it,  by  the  Legislature,  is,  in  effect,  creating  the  office  and 
appointing  the  incumb^ts,  or  both  making  and  executing  the  law. 
lb. 

ASPORTATION. 

Larceny  :  facts  stated.  A  servant  in  charge  of  a  dwelling  during  the 
absence  of  his  master,  testified  that  he  had  nothing  to  do  with  the 
removal  of  books  from  the  house;  that  he  sold  books  worth  $365, 
to  defendant  for  $4.50,  and  that  defendant  carried  them  from  the 
library,  some  of  them  in  sacks,  and  put  them  in  a  wagon  which  he 
had  in  an  alley  near  the  house.  Defendant  knew  of  the  absence  of 
the  owner  of  the  house,  that  his  servant  was  in  charge,  and  inquired 
of  him  if  he  had  any  books  to  sell.  Beld,  that  the  physical  facts 
are  inconsistent  with  the  idea  that  he  did  not  participate  in  the 
theft,  and  that  the  asportation  was  not  that  of  the  servant  alone. 
State  V.  Koplan,  298. 

ATTACHMENT. 

Notice  by  publication  :  failure  to  notify  tenant.  In  an  attachment 
suit  against  real  property,  the  court  fails  to  acquire  jurisdiction 
imless  there  is  actual  notice  to  the  tenant  in  pd&session  of  the  land 
ten  days  before  the  return  day  of  the  writ,  and  a  recital  in  the  re- 
turn that  such  notice  has  been  given,  in  all  cases  except  where  the 
owner  has  been  personally  served  with  process.  And  a  judgment 
founded  on  notice  by  publication  to  the  owner,  where  no  notice  has 
been  given  to  the  tenant,  as  the  statute  requires,  is  void,  and  the 
sheriff's  sale  thereunder  conveys  no  title  either  to  him  or  any  sub- 
sequent grantees  through  him.  (Following  the  reasoning  of  and 
distinguishing  Lackey  v.  Seibert,  23  Mo.  85,  and  overruling  the 
o6t/er  on  this  point  in  Durossett's  Admr.  v.  Hale,  38  Mo.  1.  c.  348.) 
Walter  v.  Scofield,  537. 

ATTORNEYS. 

Fraudulent  conveyance:  impuhco  knowledge:  attorney  and  notary 
PUBLIC.  Where  one  of  the  partnership  of  attorneys  is  employed, 
not  as  an  agent  to  negotiate  a  trade  for  the  grantee  in  a  deed,  but 
only  to  examine  the  abstract  of  title,  draw  up  the  deed  and  take  the 
aclmowledgment  of  the  grantor,  the  knowledge  that  his  law  partner 
may  have  had  of  the  grantor's  intention  to  convey  his  property  for 
the  purpose  of  delaying  and  hindering  his  creditors,  is  not  imputable 
to  the  grantee.  For  in  such  case  the  grantee  does  not  seek  to  re- 
tain the  fruits  of  a  contract  made  by  such  attorney,  but  of  one  made 
by  himself.    Weil  v.  Reisa^  125. 

BANKS  AND  BANKING. 

1.   Evidence:   objection:    harmless    error.    Where,    in    an    action 
against  a  bank  for  damages  to  plaintiff's  business  and  credit  conse- 
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quent  on  the  bank's  refusal  to  honor  checks  drawn  by  plaintiff  on  it, 
the  court  permitted  the  same  inquiry  to  be  pursued  to  its  fullest 
extent,  the  previous  exclusion  on  defendant's  objection  of  plaintiff's 
testimony  as  to  the  extent  of  the  injury  done  him  in  his  business  by 
the  refusal  to  honor  his  checks  is  harmless  error.  (Overruling 
State  T.  Grate,  68  Mo.  loc.  cit  28)  Roe  v.  Bank  of  Versailles,  406. 


: bank's    refusal   to    honor    CHECKS:    WITNESS:    VALUELESS 

TE8TIH0NY.  In  an  action  against  a  bank  for  damages  to  plaintiff's 
business  and  credit,  consequent  upon  the  bank's  refusal  to  honor  his 
checks,  a  witness  was  asked  if  he  imderstood  from  any  source  or  in 
any  way,  or  whether  he  got  information  from  any  one,  that  the 
credit  plaintiff  had  in  his  stock  business  was  on  account  of  the  de- 
fendant furnishing  him  money,  and  whether  plaintiff's  credit  in  that 
community  was  based  upon  that  fact,  and  replied  that  he  might 
have  heard  it  indirectly,  but  he  did  not  know;  it  might  have  had 
something  to  do  with  it.  Held,  that  neither  the  questions  nor  an- 
swers could  have  worked  plaintiff  any  hurt,  as  the  witness  showed  a 
wholesale  ignorance  on  the  subject.     lb. 


:  HEARSAY.    The  questions  called  for  and  the  answers  con- 
stituted hearsay.    lb. 

:    UNDERSTANDING  OF  WITNESS.    What  the  witucss   Under- 
stood was  not  evidence.    lb. 


6.  1  SURETY  ON  NOTE;  PAYEE:  PROTEST.  It  WM  proper  to  re- 
fuse to  permit  a  surety  for  plaintiff  on  a  note  to  state  whether  the 
payee  said  anything  to  plaintiff  about  his  chec^  being  protested, 
when  the  matter  was  fixed  up.    lb. 

6.    :    MOTION    FOR    SECURITY    FOR    COSTS:     INSOLVENCY:     IRREI£- 

VANOY.  It  was  proper  to  refuse  to  admit  in  evidence  the  motion 
filed  by  defendant  to  require  plaintiff  to  pive  security  for  costs,  for 
the  purpose  of  showing  that  the  plaintiff  was  insolvent,  and  that 
defendant  admitted  it ;  for  such  insolvency  was  of  the  time  of  bring- 
ing the  suit,  and  bore  no  relevancy  to  the  issue  joined.     lb. 


:  FINANCIAL  CONDITION  OF  PLAINTIFF.    Plaintiff  having  been 

permitted  to  show  his  financial  condition  after  the  protest  of  his 
checks,  no  possible  injury  accrued  to  him  by  the  refusal  to  admit 
the  motion  in  evidence.     lb. 

PAROL:   BANK  CASHIER:   BANK  BOOKS.    It  was  Competent 


to  prove  by  parol,  through  the  cashier,  that  plaintiff  had  been  doing 
busineas  with  the  bank  prior  to  a  certain  date,  instead  of  resorting 
to  the  bank  books  for  that  purpose.     lb. 

9.     BANK:   PRESIDENT:   AUTHORITY  TO  MAKE  AGREEMENT.      The  president 

of  a  bank  is  authorized  to  make  an  agreement  whereby  a  party  is  to 
get  money  from  the  bank  to  buy  a  certain  description  of  hogs.    lb. 

10.    :    :    AUTHORITY   TO   3£AKE   LOAN:    BORROWER:    ESTOPPEL. 

A  person  borrowing  money  from  a  bank  through  its  president,  can 
not  deny  tlie  authority  of  the  president  either  to  loan  the  money  to 
him  or  to  dictate  the  terms  of  such  lotm.     lb. 

Vol.  167  mo— 45 
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11.  :  r-:  :  ESTOPPEL  OF  BA17K.  Where  a  bank  per- 
mits its  president  as  its  agent  to  arrange  a  loan  of  money  for  the 
purchase  of  stock,  it  is  estopped  to  afterwards  deny  the  legitimate 
nature  of  the  loan.     lb. 

12.    :    LOAN:    PRESUMPTION  OF  KNOWLEDGE  AND  APPROVAL.    Whero 

the  books  of  a  bank  show  that  a  certain  loan  was  made,  and  there 
is  no  countervailing  evidence,  it  will  be  presumed  that  the  nature 
and  character  and  all  the  essential  features  of  the  loan  were  known 
to  the  bank;  and,  no  disapproval  of  the  loan  appearing,  it  will  be 
further  presumed  that  the  bank  approved  of  the  loan.     lb. 

13.     :    :    UNAUTirORIZBU)   ACT   OF    PRESIDENT:    RATIFICATION: 

ESTOPPEL.  Though  the  act  of  the  bank's  president  in  arranging 
for  a  loan  of  money  for  the  purchase  of  stock  is  unauthorized,  yet, 
if  the  loan  is  afterwards  ratified  by  the  bank,  the  bank  can  not  sub- 
sequently question  its  legitimate  character.     lb. 

14.  :  :  EVIDENCE:  CONDITION  OP  CREDIT.  Where  the  presi- 
dent of  a  bank  made  an  agreement  with  a  party  whereby  such  party 
was  to  get  money  from  the  bank  to  buy  a  certain  description  of 
hogs,  he  is  competent  to  testify  of  the  kind  of  hogs  which  the  party 
was  to  buy  under  the  terms  of  the  contract  as  a  condition  of  get- 
ting credit  at  the  bank.     lb. 

16.  K>1DENCE:  BANK  BOOK  ENTRIES.  It  is  proper  to  admit  in  evidence 
the  entry  from  a  bank  journal  showing  the  amount  paid  on  a  note 
payable  to  the, bank.     lb. 

16.  ACTION  AGAINST  BANK:  DAMAGES:  REFUSAL  TO  HONOR  CHECKS:  OFFES 

TO    BUY   PLAINTIFF'S    CLAIM:      IMMATERIAL   EVIDENCE.      In    an    action 

against  a  bank  for  damages  to  plaintiff's  business  and  credit,  con- 
sequent on  the  bank's  refusal  to  honor  his  checks,  evidence  as  to 
whether  or  not  a  person  offered  to  buy  plaintiff's  claim  against  the 
bank  is  wholly  immaterial  and  foreign  to  the  issues,  and  an  objec- 
tion to  asking  plaintiff  in  regard  to  the  person  making  him  such 
offer  is  well  taken.     lb. 

17.  :  :  !  :  IMPEACHING  TESTIMONY:  COLLAT- 
ERAL ISSUE.  Though  the  person  alleged  to  have  made  the  offer  had 
denied  that  he  ever  tried  to  buy  plaintiff's  claim  against  the  bank, 
evidence  of  plaintiff  that  he  had  made  such  an  offer  is  not  admis- 
sible for  the  purpose  of  impeaching  such  person's  testimony  on  that 
point;  it  being  on  a  collateral  issue  on  an  impertinent  matter.     lb. 

18.  NOTE:  APPLICATION  OF  DEPOSITS:  PAROL  EVIDENCE.  Parol  evidence 
is  competent  to  show  that,  at  the  time  a  note  was  given  to  a  bank, 
the  maker  directed  that  any  deposit  he  should  thereafter  maker 
should  be  credited  on  the  note,  although  before  its  maturity,  for  it 
did  not  in  the  least  vary  or  contradict  the  note.     lb. 

10.   : :  WRITTEN  AGREEMENT  UNNECESSARY.    An  agreement 

by  the  maker  of  a  note  to  a  bank  that  any  money  thereafter  depos- 
ited by  him  in  the  bank  shall  be  credited  on  the  note,  although  be- 
fore its  maturity,  need  not  be  in  writing.     lb. 

20.  Action  against  bank:  damages:  refusal  to  honor  checks:  oasm 
STATED.    In  an  action  against  a  bank  for  damages  to  business  and 
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credit,  consequent  on  the  bank's  refusal  to  honor  checks,  it  ap- 
peared that  plaintiff  was  a  stock  dealer,  and  obtained  money  from 
the  bank  from  time  to  time  on  his  checks  to  enable  him  to  purchase 
hogs  suitable  for  the  market,  the  proceeds  of  which,  when  sold,  were 
deposited  in  the  bank  to  meet  his  overdrafts,  and  that  to  meet  a 
large  overdraft  plaintiff  executed  a  note  for  a  portion  thereof  pay- 
able within  a  certain  time.  There  was  evidence  that  at  the  time  the 
note  was  given  plaintiff  expressly  directed  the  cashier  of  the  bank 
to  apply  the  deposits  that  might  be  made  from  time  to  time,  as  the 
hogs  should  be  sold,  as  a  credit  on  the  note,  notwithstanding  it 
might  not  be  due  when  the  sales  were  made.  Heldj  that  it  was 
proper  to  instruct  that  if  the  above  facts  were  so,  and  afterwards 
and  before  the  maturity  of  the  note  the  bank  received  money  from 
plaintiff,  which  was  credited  on  the  note,  and  plaintiff  had  no  other 
money  in  the  bank  at  the  time  of  the  protest  of  his  checks,  then  the 
verdict  should  be  for  defendant,    lb. 

21.     NOTE:    APPLICATION   OF   DEPOSITS:    DIBEOTION    OP    DBPOSITOB:    E8T0P- 

Pix.  Where  the  maker  of  a  note  to  a  bank  agreed  that  deposits 
thereafter  made  by  him  might  be  applied  on  the  note,  though  it  was 
not  due  when  such  deposits  were  made,  and  directed  the  cashier  to 
so  apply  the  deposits,  he  is  estopped  from  claiming  such  deposits 
as  subject  to  his  checks.     lb. 

BAR  TO  ACTIONS. 

Pabtnership  SETTLEMENT:  AOQXJIESCENCJE :  FRAUD.  Where  the  prepon- 
derance of  the  evidence  is  that  there  was  a  complete  and  final  set- 
tlement of  all  the  accounts  and  debts  of  a  firm,  and  all  parties  ac- 
quiesced therein  for  two  years  or  more,  a  court  of  equity  will  not 
permit  that  settlement  to  be  set  aside  (no  fraud  in  securing  the 
settlement  being  alleged)  on  the  petition  of  a  stockholder  who  al- 
leges the  firm  has  or  had  a  lot  of  unpaid  notes  and  other  manu- 
factured goods,  all  of  which  were  considered  worthless  when  that 
settlement  was  made.     Ely  v.  Coontz,  371. 

BErriNG  AND  BOOK-MAKING. 

1.  CONTRACT:  EXCLUSIVE  PRIVILEGES  FOR  CERTAIN  TIME:  LEASE:  BET- 
TING ON  HORSE  RACE:  GAMBLING.  A  fair  association  by  its  contract 
agreed,  for  a  consideration  of  $90,000,  to  be  paid  in  certain  install- 
ments, to  sell  and  did  sell  to  plaintiffs  the  exclusive  betting  and 
book-making  privileges  on  its  race  track  for  a  certain  meeting  to 
last  49  days.  The  first  three  installments,  amounting  to  $36,000, 
were  paid,  and  a  disagreement  arising  between  them  and  the  asso- 
ciation, plaintiffs  abandoned  their  privileges  after  twelve  days  and 
sued  for  over  thirteen  thousand  dollars  as  excess  of  payments. 
Held,  that  this  agreement,  as  it  concerned  .no  interest  in  the  realty, 
was  not  a  lease,  and  therefore  furnished  no  basis  for  payment  in 
proportion  to  the  niunber  of  days  the  privileges  were  actually  en- 
joyed, in  accordance  with  the  principles  governing  leases.  Ullman 
v.' St.  Louis  Fair  Ass'n,  273. 

2.  Gambling  contract:  for  betting  and  pool-selling  on  race 
COURSE.  A  contract  which  by  its  terms  sells  to  certain  persons  the 
exclusive  privileges  of  betting  and  book-making  on  a  race  course, 
is  a  contract  for  gambling  with  the  public,  and  being  such,  the 
courts  will  not  aid  either  party  thereto  in  its  enforcement,     lb. 
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EXiccuTOBT:  nr  PARI  DELICTO.    Where  both  parties  to   a 


gambling  contract  are  in  pari  delicto,  the  courts  will  not  aid  either 
to  undo  that  which  has  already  been  done  in  compliance  therewith, 
nor  to  recover  n^oney  paid  in  part  performance  thereof.    lb. 


4.   :  :  PART  PERFORMANCE.     It  is  Only  where  the  gambling 

contract  remains  wholly  unexecuted  on  one  side  and  where  by  its 
abandonment  the  act  which  the  law  forbids  will  be  averted,  that  the 
courts  permit  a  recovery  of  money  paid  on  the  ground  that  the  con- 
tract is  still  executory.  So  that,  in  this  case,  where  the  agreement 
gave  plaintiffs  the  exclusive  privilege  of  betting  and  book-making  on 
a  race  course,  for  forty-nine  days,  for  $90,000,  to  be  paid  in  install- 
ments of  $18,000  cash  and  $9,000  every  week  thereafter,  and  after  a 
payment  of  $36,000,  and  the  enjoyment  by  plaintiffs  of  the  privilege 
for  twelve  days,  disagreements  arose  between  them  and  the  defend- 
ant fair  association,  and  then,  because  of  interference  with  their  en- 
joyment thereof  by  defendant  the  profits  became  so  small  that  they 
abandoned  the  same,  the  courts  will  not  permit  them  to  recovery  any 
part  of  the  money  by  them  paid,  whether  there  was  an  overpay- 
ment according  to  the  terms  of  the  contract  or  not.    lb. 

BILLS  AND  NOTES. 

1.  Negotiable  note:  indorsekent  iif  blank:  fraudxtlent  posses- 
siON:  BURDEN.  The  rule  that  'the  holder  of  a  negotiable  note  in- 
dorsed in  blank  by  the  payee  is  prima  facie  its  owner  and  is  pre- 
sumed to  have  taken  it  in  good  faith  for  value  before  maturity  and 
without  notice,"  does  not  apply  when  the  note  is  shown  to  have 
been  originally  obtained  by  fraud,  for  then  it  devolves  upon  the 
holder  to  show  that  he  came  into  its  possession  for  value  and  in 
good  faith.    Eeim  v.  Vette,  389. 

2.   : :  deposits  for  safe-keeping.    But  where  the  owner 

of  notes  deposits  them,  for  safe-keeping,  before  maturity,  with  the 
payee,  who  had  previously  indorsed  them  in  blank,  and  on  the  same 
day  the  payee  pledges  them  as  security  for  the  payment  of  a  bona 
fide  indebtedness,  the  holder,  having  no  knowledge  of  any  infirmity 
in  the  title  thereto  of  the  payee,  who  has  by  the  real  owner  been 
clothed  with  all  the  indicia  of  ownership,  is  entitled  to  retain  them 
for  a  fulfillment  of  the  pledge,  unless  the  pledge  itself  is  usurious  or 
otherwise  Illegal.  But  if  the  pledge  itself  is  tainted  with  usury  it 
is  under  the  Missouri  statute  "invalid  and  illegal,"  and  can  not  be 
used  as  a  muniment  of  the  pledgee's  title  to  the  notes.  And  the 
question  of  usury  can  be  raised  by  the  true  owner,  or  by  any  one 
whose  rights  are  affected  by  the  pledge.    lb. 

BRIBERY. 

Pleading:  bribery  in  obtaining  franchise:  general  averments.  A 
petition  which  charges  that  an  ordinance  granting  to  one  of  the  de- 
fendants a  franchise  to  build  a  street  railway  was  obtained  by  brib- 
ery, but  does  not  specify  who  was  bribed,  nor  who  did  the  bribing^ 
does  not  tender  any  issue,  and  does  not  state  a  cause  of  action  which 
would  authorize  a  court  to  hold  such  ordinance  invalid  and,  hence,  a 
demurrer,  which  admits  only  such  facts  as  are  well  pleaded,  should 
be  sustained.     Nagel  v.  Lindell  Ry.  Co.,  89. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

INSOLVENT:    RECEIVrNG  MONBT:    AOT  OP   1899  CONSTITUTIONAL.      The  Act 

of  May  17,  1899,  making  it  a  felony  for  any  officer  of  any  mutual 
saving  fimd,  loan  and  building  association,  to  receive  or  assent  to 
the  reception  of  any  money  or  other  valuable  thing  in  payment  of 
any  premium,  dues  or  fees  due  or  owing  to  said  association,  after 
knowled^  of  the  fact  that  the  association  is  insolvent  or  in  fail- 
ing circumstances,  and  making  the  failure  of  such  association  prima 
facie  knowledge  of  insolvency,  is  constitutional.  That  act  does  not 
impair  the  obligation  of  contracts  in  denying  to  stockholders,  who 
became  borrowers  prior  to  the  passage  of  the  act,  the  right  to  pay 
their  premiums.  Nor  does  it  deprive  them  of  property  without  .due 
process  of  law.    State  ex  rel.  v.  Savings  &  Building  Ass'n,  489. 

CASTORIA.    See  Patent  Medicines. 

CITIES,  TOWNS  AND  VILLAGES. 

1.     PLEADING:   BBIBEBY  IN  OBTAINING  FBANCHISB:  OENEBAL  ATEBMENTS. 

A  petition  which  charges  that  an  ordinance  granting  to  one  of  the 
defendants  a  franchise  to  build  a  street  railway  was  obtained  by 
bribery,  but  does  not  specify  who  was  bribed,  nor  who  did  the  brib- 
ing does  not  tender  any  issue,  and  does  not  state  a  cause  of  action 
which  would  authorize  a  court  to  hold  such  ordinance  invalid  and, 
hence,  a  demurrer,  \Vhich  admits  only  such  facts  as  are  well  pleaded, 
should  be  sustained.    Nagel  v.  Lindell  Ry.  Co.,  89. 


2.    :  CONSTBUOnON  OF  STREET  RAILWAY:  IMPAIBMENT  OF  STREET: 

GENERAL  ALLEGATION:  INCONVENIENCE.  The  municipal  assembly  of 
St.  Louis  can  not  grant  to  a  railroad  company  license  to  so  use  a 
street  as  to  practically  destroy  it  as  a  highway  for  the  general  pub- 
lic. But  a  general  allegation  that  defendant,  under  authority  of  a 
city  ordinance,  is  about  to  construct  a  street  railway  to  be  laid  along 
the  suriace  (which  in  itself  is  not  inconsistent  with  the  use  of  the 
street  at  the  same  time  by  the  general  public)  without  stating  the 
width  of  the  street,  but  simply  alleging  that  "it  is  a  narrow  street 
and  to  build  a  double  street-car  track  thereon  would  greatly  impair 
its  usefulness,  there  not  being  room  between  the  curbing  and  the 
street  for  buggies  and  wagons  to  pass,"  states  no  cause  of  action 
which  would  justify  the  court  in  enjoining  the  company  from  exer- 
cising the  franchise  conferred  by  such  ordinance.     lb. 

8.  :  :  DAMAGES.  The  statute  (sec.  1826,  R.  S.  1899)  re- 
quiring a  company,  before  taking  or  damaging  any  property  in  the 
construction  of  a  street  railway  imder  a  city  franchise,  to  ascertain 
the  damage  that  will  be  done  by  the  building  and  operating  thereof, 
to  the  real  and  personal  property  situated  on  the  route,  does  not 
give  to  the  owners  of  such  property  a  right  to  recover  damages 
where  none  existed  before  its  enactment,  but  the  damages  there  con- 
templated are  only  such  as  are  peculiar  to  the  individual  property- 
owner,  that  is,  such  as  are  different  in  kind  and  not  merely  in  degree 
from  those  suffered  by  other  members  of  the  community.  And  the 
inconvenience  suffered  by  property-owners  in  going  to  and  from  their 
real  estate  because  of  the  tearing  up  of  the  street  and  the  obstruct- 
ing of  its  use,  such  as  result  in  the  construction  of  every  street  rail- 
way, is  no  such  peculiar  damage  as  is  contemplated  by  that  statute, 
lb. 
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4.    l^OLIQENOE:    SIDEWALK:   DUTT  OF  ABUTTING  OWNEB,      The  OWncr  of 

property  abutting  on  a  sidewalk  owes  pedestrians  no  duty  to  main- 
tain the  sidewalk  in  a  safe  condition^  and  is  not  responsible  for 
any  defects  therein  which  are  not  caused  by  his  own  wrongful  act. 
Beck  V.  Brewing  Co.,  196. 

6.  CITIES:  POWERS.  A  city  can  exercise  the  following  powers  and  no 
others :  First,  those  granted  in  express  words ;  second,  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted';  third,  those  essential. to  the  declared  objects  and  purposes 
of  the  municipal  corporation — ^not  simply  convenient,  but  indispen- 
sable.    City  of  Independence  v.  Cleveland,  384. 

6.  LAUNDRIES:  ucENSE.  The  statute  of  this  State  does  not  authorize 
cities  of  the  third  class  to  levy  a  license  tax  on  steam  laundries. 
Such  authority  is  not  expressed  in  the  statute,  nor  can  it  be  im- 
plied from  the  language  used.     lb. 


7.    :  :  LAUNDRY  AGENTS.     Where  a  city  has  no  authority 

to  impose  a  license  on  steam  laimdries  doing  business  therein,  it  has 
no  authority  to  impose  a  license  tax  on  an  a^nt  of  any  such  steam 
laundry  doing  business  therein,  nor  can  it  fine  him  for  imdertaking 
therein  to  do  the  business  of  an  agent  of  a  laundry  located  else- 
where,    lb. 

8.  CITIES:  The  city  of  Hannibal  is  not  a  political  subdivision  of  the 
State.     City  of  Hannibal  ex  rel.  v.  Bowman,  536. 

9.  Appellate  jurisdiction:  suit  for  city  taxes.  The  appeal  in  a 
suit  by  a  city  for  back  taxes,  asking  for  $2,113,  and  ten  per  cent 
attomey^s  fees  to  be  taxed  as  costs,  is  to  the  Court  of  Appeals.     lb. 

10.  :  :  construction  op  revenue  laws.  The  construc- 
tion of  the  statute  providing  "for  the  collection  of  taxes  levieil  on 
personal  property  by  cities  organized  or  existing  under  a  special 
charter,"  does  not  so  involve  the  construction  "of  the  revenue  laws 
af  this  State,"  as  to  alone  give  the  Supreme  Court  jurisdiction  of 
an  appeal  in  a  suit  for  back  city  taxes.     lb. 

11.  St.  loos  charter.  The  charter  of  the  city  of  St.  Louis  has  all 
the  force  and  effect  of  a  charter  emanating  from  the  General  As- 
sembly.    City  of  St.  Louis  v.  Fischer,  654. 

12.  :  DAIRIES:  prescribed  LIMITS:  COEXTENSIVE  WITH  CITY  LIM- 
ITS. The  charter  of  St.  Louis  gave  the  mayor  and  municipal  as- 
sembly express  power  to  prohibit  cow  stables  and  dairies  within  pre- 
scribed limits,  and  to  regulate  the  same,  and  under  that  power  they 
had  authority  to  pass  an  ordinance  making  it  a  misdlemeanor  to  es- 
tablish or  maintain  dairies  without  obtaining  permission  so  to  do 
by  a  proper  ordinance,  and  to  assess  a  reasonable  punishment 
against  the  violators  of  such  ordinance,  and  the  power  to  prescribe 
the  limits  within  which  such  dairies  might  be  maintained  also  in- 
included  the  power  to  fix  the  boundaries  of  the  city  as  the  pre- 
scribed limits.  In  view  of  that  power  it  was  not  Incumbent  upon 
the  mayor  and  municipal  assembly  to  designate  certain  districts 
within  the  city  Avithin  which  such  dairies  could  be  maintained,  but 
they  could  make  the  prescribed  limits  coextensive  with  the  city 
limits.     lb. 
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13.    :  :   POWEB  TO  PBOuuuT:  AUTHOBTTT  TO  PBESCBIBE  ^ON^- 

DinoNS.  Where  the  city  is  given  authority  to  prohibit  dairies  and 
regulate  them  within  presented  limits,  an  ordinance  which  says  that 
no  person  shall  establish  or  maintain  a  dairy  within  the  city  with- 
out permission  of  the  mayor  and  municipal  assembly  is  not  void,  on 
the  theory  that  the  city  only  had  authority  to  absolutely  prohibit 
any  person  from  carrying  on  that  business.  The  power  to  prohibit 
and  to  r^^ate  confers  the  power  either  to  prohibit  altogether  or  to 
prescribe  the  conditions  upon  which  they  should  remain.    lb. 

14.    :    UNRESTRICTED     POWERS:     POSSIBILITY     OF     DISCRIMINATION. 

Where  the  city  has  unrestricted  power  to  prohibit  and  regulate 
dairies  within  its  corporate  limits,  the  court  will  not  declare  void  an 
ordinance  prohibiting  their  establishment  or  maintenance  without 
permission  of  the  city,  because,  perchance,  the  city  may  sometime 
discriminate  against  one  citizen  wishing  to  carry  on  such  business 
and  favor  another.  The  courts  will  presume  that  the  municipal 
assembly  will  act  impartially  in  such  matters;  and  not  to  permit 
them  where  they  would  be  a  nuisance  is  not  partiality.     lb. 

15.    :    MUNICIPAL  ORDINANCE:    UNIFORM   OPERATION:    FOURTEENTH 

AMENDMENT.  An  Ordinance  that  operates  on  all  persons  alike  is 
not  obnoxious  to  the  fourteenth  amendment  to  the  Ck>nstitution  of 
the  United  States.     lb. 

16.  — ' :   :   NUISANCE:   CONSTITUTIONALITT.     Nothing  in  the 

Constitution  of  the  United  States  or  in  that  of  this  State  secures  to 
a  man  the  right  to  maintain  a  nuisance,  or  prohibits  municipalities 
from  prohibiting  or  regulating  unwholesome  trades  or  occupations, 
when  they  are  given  authority  so  to  do  by  the  State.    lb. 

17.  NEGLIGENCE:     EXPLOSION     IN     SEWER:     TWO    INDEPENDENT     CAUSES: 

PLAIN tipp'e  burden.  In  a  suit  for  personal  injuries  alleged  to  be 
due  to  the  negligence  of  a  city  in  permitting  oil  gases  to  accumu- 
late in  a  sewer  and  to  explode  for  lack  of  proper  vents,  it  is  for  the 
plaintiff  to  account  for  the  explosion  and  the  causes  of  it ;  and  if  the 
evidence  shows  that  there  were  present  at  least  two  other  independ- 
ent explosive  gases,  to-wit,  sulphuretted  hydrogen  and  marsh  gas, 
the  burden  is  on  plaintiff  to  show  which  of  the  explosive  gases  was 
responsible  for  the  accident — the  oil  gas  charged  in  the  petition  to 
be  the  cause,  or  the  other  gases.    Fuchs  v.  St.  Louis,  620. 

18.   : :  PERMITTING  GASES  TO  ESCAPE.     It  is  not  the  duty  of 

a  city  to  open  manholes  to  permit  the  escape  of  gases  that  are  ac- 
cimiulated  in  its  sewers.  On  the  contrary,  a  city  which  deliberately 
removes  covers  from  manholes,  inlets  and  other  vents  for  the  pur- 
pose of  permitting  the  escape  of  vile  and  dangerous  gases,  which 
through  the  action  of  nature's  laws  of  decay  are  cons^ntly  gener- 
ated therein,  is  remiss  in  its  duty.     lb. 

19.  :  :  ACCUMULATION  OF  GASES:  EVIDENCE.    Where  the 

testimony  shows  that  there  was  a  constant  generation  of  inflammable 
gases  in  a  sewer  as  the  result  of  nature's  laws  of  decomposition,  and 
no  known  method  of  arresting  that  generation  was  shown,  it  can  not 
be  said  that  there  was  any  evidence  to  sustain  the  allegation  that 
the  city  "carelessly  and  negligently  failed  to  take  precautions  to 
prevent  gases  arising  and  accumulating  in  said  sewers."    lb. 
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20.   :  SPKCTFic  ACTS:  PROOF.     Where  speciAc  acts  of  n^ligence 

are  charged,  evidence  of  other  acta  is  inadmi^ible.  So  that  where,  in 
a  suit  against  a  city  for  damages  for  the  death  of  plaintiff's  hus- 
band as  the  result  of  the  explosion  of  gas  in  a  sewer,  the  two 
specific  acts  of  negligence  charged  are  a  failure  to  prevent  the 
formation  and  accumulation  of  gases,  and  a  failure  to  open 
vents  specially  designed  to  carry  off  gases,  evidence  that  the  use  of 
A  fan  or  blower  would  have  eliminated  the  gases  or  rendered  them 
non-explosive,   should  be   excluded.     lb. 

21.    :    EXPEBT    TBSTIMONT:    EXPLOSION    OF    GASES    IBOM    SEWEBBz 

MEBE  THEOBT.  A  mining  engineer  and  consulting  chemist^  who 
never,  as  a  scientist,  investigated  ventilation,  of  sewers  and  never 
saw  any  test  made  of  a  blower  or  fan  for  extracting  explosive 
gases  in  a  sewer  and  knows  nothing  of  the  actual  results  of  such 
tests  if  really  made,  is  not  qualified  as  an  expert  to  testify  that 
the  use  of  a  blower  or  fan  would  have  rendered  the  gases  non- 
explosive.  His  testimony  is  mere  theory,  and  should  not  be  ad- 
mitted, and  if  admitted  the  court  should  instruct  the  jury  that  it 
is  to  be  utterly  disre^rded.    lb. 

22.   :  PRTMA  PAOiE  CASE:  BES  IPSA  LOQUTTUB.     The  mere  fact 

that  there  was  an  explosion  of  the  gases  in  a  sewer  and  the  con- 
sequent injury  of  plaintiff's  husband,  does  not  make  out  a  prima 
facie  case  of  negligence  against  the  city.  There  must  be  some 
affirmative  proof  of  negligence.    lb. 

23.   »•:  INEVITABLE  ACCIDENT:    NON-UABiUTT.     No  One  Is  liable 

for  the  consequences  of  aji  inevitable  accident.    lb. 

24. :   BBASONABLE  ANTICIPATION!   EXCEPTIONAL  CASES.     It  is  not 

negligence  not  to  take  precautionary  measures  to  prevent  an  injury 
which,  if  taken,  would  have  prevented  it,  when  the  injury  could 
not  reasonably  have  been  anticipated,  and  would  not,  except  under 
exceptional  circumstances,  have  happened.  If  the  accident  was 
possible,  yet,  according  to  ordinary  and  usual  experience,  not  prob- 
able, it  is  not  negligence  not  to  take  precautionary  steps  to  fore- 
stall it.     lb. 

26.  :  :  :  ISOLATED  CASE.  Where  there  is  an  ex- 
plosion in  a  city  sewer  the  city  is  not  responsible  for  negligence  in 
not  anticipating  and  preventing  such  injury,  if  such  explosion  had 
never  been  known  to  occur  before.     lb. 

26.  Exceptional  case:  explosion  in  seweb:  fibb  and  coal  oil.  About 
nine  blocks  from  a  wine  storeroom  were  large  oil  tanks,  and  a 
fire  breaking  out  therein  some  of  the  oil,  mixed  with  water  thrown 
into  the  tanks  by  fire  engines,  ran  on  to  railroad  property,  and 
some  of  it  was  permitted  by  the  railroad  people  and  firemen  to 
escape  into  an  inlet  into  the  sewer  which  passed  under  the  wine 
storeroom,  in  which  was  a  cellar  swak  down  to  withiA  six  inches 
of  the  sewer's  roof.  Four  days  later  as  an  employee  was  storing 
melons  in  a  cellar  of  a  building  near  the  wine  storeroom,  and 
with  a  lighted  candle  passed  over  a  drain  which  connected  with  the 
sewer,  there  was  a  sudden  flash  of  flame,  and  almost  simultaneously, 
an  explosion  in  the  sewer  underneath,  and  the  sewer  roof  imder 
the  wineroom  cellar  caved  in,  although  no  other  part  did,  and 
plaintiff's  husband,   who  was   in  the  wine  building;   was   killed. 
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The  sewer  was  a  large  one,  well  constructed,  and  followed  a  nat- 
ural drainage  to  the  river,  which  was  very  high,  and  submerged  the 
sewer's  n^outh.  The  sewer  had  been  in  existence  for  thirty  years, 
and  there  had  never  been  an  explosion  before.  Heldt  that  the  city 
was  not  guilty  of  negligence  in  not  anticipating  the  injury,  and 
that  it  should  be  considered  as  belonging  to  the  realm  of  inevitable 
accident.     (Overruling  Fuchs  ▼.  St.  Louis,  133  Mo.  168.)     lb. 

COLLATERAL  PROCEEDING. 

1.  School  nisxRiOT:  vauditt  of  obqanization:  collateral  attack. 
The  validity  of  the  organization  of  a  school  district  or  of  a  town- 
ship in  which  the  school  district  is  located,  can  not  be  called  in 
question  in  a  suit  for  school  taxes.    Bumham  v.  Rogers,  17. 

2.  Tax  sale:  bt  subdivisions:  procedube  to  set  aside.  A  sale  of 
land' under  fieri  facias  for  taxes,  if  made  in  violation  of  the  stat- 
utory requirements  that  the  sale  shall  be  by  subdivisions,  can  not 
be  attacked  collaterally.  But  it  may  be  attacked  directly  by  the 
proper  motion  at  the*  proper  time  in  the  court  that  rendered  the 
judgment  and  while  the  matter  is  still  within  the  control  of  the 
court,  or  then  or  afterwards  by  a  bill  in  equity  to  set  the  same 
aside.     Yeaman  ▼.  Lepp,  61. 

3.  Judgment  op  insanity:  notice.  A  jiidgment  of  insanity  without 
notice  to  the  person  adjudged  insane  and  without  appearance,  is 
void,  whether  the  statute  requires  such  notice  or  not.  Hunt  v. 
Searcy,   158. 

4.  NoncE  AND  APFRA.BANCE.  A  judgment  of  insanity  without  notice 
or  appearance,  is  not  competent  evidence,  in  ejectment,  to  show 
that  the  purported  maker  of  a  deed-  was  at  the  date  thereof  insane 
and  in  ward.     lb. 

6.   :  BEGGING  OP  question.     To  argue  that  if  the  defendant  in 

an  insanity  proceeding  is  insane  a  notice  to  him  would  be  mean- 
ingless and  an  idle  procedure,  is  to  beg  the  question;*  for  the 
issue  to  be  tried  is,  whether  he  is  or  is  not  insane,  and  to  fail  to 
give  him  notice,  for  this  reason,  is  to  prejudge  him  or  forestall  the 
very  purpose  of  the  inquest.     lb. 

6.  EJECTMENT:    DEP'ENSE  OF  LaflTATIONS:   GENERAL  DENIAL:   INSANITY. 

in  an  ordinary  ejectment,  where  the  answer  pleads  a  general  denial 
and  the  ten-year  limitation,  it  is  not  competent  to  permit  defendant 
to  show  that  the  deed  through  which  plaintiff  claims  was  voidable 
because  made  by  a  grantor  who  was  insane  though  not  in  ward. 
Such  issue  was  not  raised  by  the  pleadings,  nor  did  defendant  have 
any  right  to  raise  it.     lb. 

7.  JuDGMEirr:  FRAUD:  BURDEN.  Where  a  judgment  is  attacked  as  hav- 
ing been  obtained  through  fraud  and  deceit  the  burdfen  is  on  the 

-  assailing  party  to  show,  by  a  preponderance  of  the  evidence,  that 
fraud  was  practiced  in  the  very  act  of  obtaining  the  judgment,  and 
in  such  proceeding  every  presumption  is  to  be  indulged  in  favor  of 
its  integrity.    Johnson  v.  Realty  Co.,  326. 

8.  :  COLLATERAL  ATTACK.  A  judgment  obtained  in  a  court  hav- 
ing jurisdiction  of  the  parties  and  the  subject-matter  in  controversy, 
is  conclusive  between  the  parties  and  their  privies,  and  it  is  not 


Digitized  by  VjOOQ IC 


714  INDEX, 

permitted  to  any  of  them  to  subsequently  go  behin^  it  for  the  pur- 
•  pose  of  showing  a  state  of  facts  which  might  have  been  a  defense 
to  the    action  in  which  the  judgment  was  rendered.    lb. 

9.    :  :  NEGLECT  OF  ATTORNEYS;  SETTING  ASIDE  SALE  UNDER 

EXECUTION.  Where  the  plaintiff,  by  promises  of  continuances  made 
to  the  attorney  of  a  corporation,  and  during  his  absence  and  by 
fraudulently  taking  advantage  of  his  absence,  and  of  the  absence 
of  his  own  regular  attorney,  obtains  judgment  against  the  company 
by  default^  which  is  not  subsequently  directly  attacked  as  being 
fraudulent,  but  plaintiff  sues  out  execution  and  levies  qn  land  which 
said  company  has  volimtarily  conveyed  to  a  stockholder,  and  buys 
the  same,  and  then  brings  suit  to  set  such  deed  aside,  the  grantee  can 
not  show,  as  a  defense  to  such  equitable  proceeding,  the  circum- 
stances  under  which  the  judgment  through  which  plaintiff  claims 
title,  was  obtained,  nor  the  neglect  of  the  company's  attorney 
thereat,  nor  the  false  promises  made  by  plaintiff  or  his  attorney 
as  to  continuances,  etc.,  nor  that  that  judgment  was  foimded  on  a 
note  which  plaintiff  had  stolen,     lb. 

10.    EJECrMENT:     VOIDABLE    DEED:     BY    INSANE    PERSON:     REMEDY.       The 

disaffirmance  of  a  voidable  deed  made  by  insane  persons  not  under 
guardianship,  can  not  be  by  re-entry  or  by  an  action  in  ejectment. 
That  rule  applies  only  to  deeds  made  by  minors.'  To  remove  from 
the  chain  of  title  a  deed  made  by  an  insane  person  not  under 
guardianship,  a  separate  equitable  suit  must  be  brought  to  set  it 
aside,  and  until  it  is  declared  void  in  such  suit  ejectment  can  not 
be  maintained.     McAnaw  v.  Clark,  443. 

CONDEMNATIONS. 

Appbopriatino  land  HITHERTO  CONDEMNED.  Whete  land  has  been 
condemned  for  a  railroad  right  of  way  and  abandoned  for  such 
purpose,  the  effect  of  a  subsequent  appropriation  by  another  com- 
pany of  the  same  strip  for  like  purposes,  is  not  to  subject  it  to 
any  new  servitude,  but  the  original  appropriation  made  the  strip  a 
distinct  and  separate  tract  from  that  of  which  it  originally  formed 
a  part,  and  hence  the  owner  of  the  strip,  whoever  he  may  be,  is 
entitled  to  damages  for  the  new  appropriation,  but  the  owners  of 
the  original  tract  or  farm  are  not  entitled  to  any  new  compensation 
in  the  way  of  damages  to  the  farm  as  a  whole,  for  whatever  dam* 
ages  they  sustained  were  presumably  settled  at  the  first  condemna- 
tion.    Northern  Ry.  Co.  v.  Earhardt,  612. 

CONFESSION. 

h  RAPE:  PENETRATION,  Where  onp  officer  testified  that  defendant 
stated  to  him  that  he  struck  the  prosecutrix,  and  "then  tore  her 
drawers  and  got  on  her  and  accomplished  the  rape,"  and  another 
that  he  nodded  his  head  and  said  "jea/*  when  he  asked  him,  "Did 
you  do  it?"  and  the  physician  who  was  first  present  after  the 
assault  upon  the  girl,  who  was  only  about  sixteen  years  old,  stated 
he  made  a  digital  examination  and  "found  the  hymen  absent,"  there 
was  sufficient  evidence  of  penetration  to  permit  the  case  to  go  to 
the  jury.     State  v.  Armstrong,  257. 

2.   :    COMPETENCY.     A  statement  without  promise  or  hope  of 

leniency  to  the  defendant  made  by  the  officer  in  charge  of  him, 
even  at  a  time  when  he  was  informed  that  a  near-by  crowd  was. 
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probably  a  mob,  that  he  had  better  tell  the  truth  about  the 
charge  of  having  ravished  a  girl,  does  not  make  inadmissible  the 
confession  then  made  by  the  defendant  to  such  officer.    lb. 

CONSTITUTIONAL  LAW. 

1.  ApPEIXATE    JURISDICTION:    CONSTITUTIONAL    QUESTION:    LIBEL.      An 

instruction  on  the  burden  of  proof  in  a  libel  suit  does  not  involve 
a  constitutional  question.  Hanlon  v.  Pulitzer  Publishing  Co.y 
121. 

2.   !   :   PRACTICE.     Before  an  appellant  can  invoke  the 

jurisdiction  of  the  Supreme  Court  to  decide  a  constitutional  ques- 
tion, he  must  be  able  to  show  that  be  claimed  in  the  trial  court 
some  right  under  the  Constitution  which  was  denied  him,  or  that 
a  constitutional  question  to  his  own  disadvantage  was  ruled  in  his 
adversary's  favor.     lb. 

3.  NOTICE:  MEANING  OF  LAW  OT  THE  LAND:   CONSTITUTION  OF  1820.   The 

Constitution  of  1820  provided  that  the  accused  can  not  be  "deprived 

of  life,  liberty  and  property,  but  by the  law  of  the  land."  Held, 

that  the  words  "law  of  the  land"  meant  the  same  thing  as  "due  pro- 
cess of  law,"  and  implied  notice,  and  this  constitutional  requirement 
made  notice  a  necessary  prerequisite  to  any  judgment  of  insanitv  or 
otherwise  which  deprived  him  of  either  liberty  or  property,  whether 
such  notice  was  by  the  statute  made  necessary  or  not.  Hunt  v. 
Searcy,  158. 

4.  Trial  by  jury:  constititional  extension:  equity.  The  Consti- 
tution  does  not  extend  the  right  of  trial  by  jury,  but  simply  secures 
that  right  in  the  class  of  cases  in  which  it  existed,  as  a  matter  of 
right,  before  its  adoption.  Trial  by  jury  in  equity  suits  did  not 
exist  at  common  law  and  never  as  a  matter  of  right  in  this  State, 
and,  hence,  the  Constitution  did  not  guarantee  to  either  party  a 
right  of  trial  by  juiy  in  equity  cades.    EI3'  v.  Coontz,  371. 

6.  Power  of  LEOiSLATt^RE :  construction  of  prior  laws.  The  General 
Assembly  has  no  power  to  say  that  a  prior  law  means  something 
which  was  not  expressed  in  the  prior  law.  Kern  v.  Legion  of 
Honor,  471. 

6.  Insolvent  buildinq  and  loan  association:  receiving  money: 
Act  of  1899  constitutional.  The  Act  of  May  17,  1899,  making  it  a 
felony  for  an  officer  of  any  mutual  saving  fund,  loan  and  building 
association,  to  receive  or  assent  to  the  reception  of  any  money  or 
other  vafuable  thing  in  payment  of  any  premium,  dues  or  fees  due 
or  owing  to  said  association,  after  knowledge  of  the  fact  that  the 
association  is  insolvent  or  in  failing  circumstances,  and  making  the 
failure  of  such  association  prima  facie  knowledge  of  insolvency,  is 
constitutional.  That  act  does  not  impair  the  obligation  of  contracts 
in  denying  to  stockholders,  who  became  borrowers  prior  to  the  pass- 
age of  the  act,  the  right  to  pay  their  premiums.  Nor  does  it  deprive 
them  of  property  without  due  process  of  law.  State  ex  rel.  v.  Sav- 
ings &  Building  Assn.,  489. 

7.  :  criminal  STATUTES:  IMPAIRMENT  OF  CONTRACTS.    Criminal 

statutes  leveled  against  acts  that  would  be  frauds  without  such  en- 
actments, and  intended  for  the  protection  of  the  rights  of  the  citi- 
zen, can  not  have  the  effect  of  impairing  the  obligation  of  contracts 
or  of  depriving  the  citizen  of  his  property  without  due  process  of 
law.    lb. 
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8.  CITIES:    UNRESTRICTED    POWERS:      POSSIBILITr     OF     DISORncnTATIOir. 

Where  the  city  has  unrestricted  power  to  prohibit  and  regulate 
dairies  within  its  corporate  limits,  the  court  will  not  declare  void  an 
ordinance  prohibiting  their  establishment  or  maintenance  without 
permission  of  the  city,  because,  perchance,  the  city  may  sometima 
discriminate  against  one  citizen  wishing  to  carry  on  such  business 
and  favor  another.  The  courts  will  presume  that  the  municipal 
assembly  will  act  impartially  in  such  matters;  and  not  to  permit 
them  where  they  would  be  a  nuisance  is  not  partiality.  City  of 
St.  Louis  V.  Fischer,  654. 

9.    :    MUNICIPAT   OBDHTANCE:    TTNIFORlf   OPEBATIOIf:    FOUIHEBSTH 

AA£Em>MENT.  An  Ordinance  that  operates  on  all  persons  alike  is 
not  obnoxious  to  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States.     lb. 

10.   :  :  NUISANCE:  CONSTITUTIONAIITY.    Nothing  in  the 

Constitution  of  the  United  States  or  in  that  of  this  State  secures 
to  a  man  the  right  to  maintain  a  nuisance,  or  prohibits  munici- 
palities from  prohibiting  or  regulating  unwholesome  trades  or  oc- 
cupations, when  they  are  given  authority  so  to  do  by  the  State, 
lb. 

11.  Trial  by  jury:  constitution.  Neither  the  Constitution  of  Mis- 
souri nor  that  of  the  United  States  guarantees  to  a  person  chai^ged 
with  a  violation  of  a  mere  mimicipal  police  regulation  the  right  of 
trial  by  jury.     Delaney  v.  Police  Coiirt,  667. 

12.   : :  DUE  PROCESS  or  law:  iceanino.    The  right  of  trial 

by  jury  is  not  guaranteed  or  involved  in  section  30  of  article  2  of  the 
Missouri  Constitution  or  in  the  fourteenth  amendment  to  the  Fed- 
eral Constitution,  which  prohibit  any  person  to  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  "Due  process  of 
law"  does  not  necessarily  mean  a  trial  by  jury.  It  simply  means 
a  day  in  court  according  to  the  practice  provided  for  such  cases, 
involving,  of  course,  notice  and  an  opportunity  to  be  heard  before 
judgment  is  pronounced.  Violations  of  municipal  police  regulations 
are  not  erimes  within  the  meaning  of  that  term  as  used  in  the  Con- 
stitution, but  mere  prosecutions  for  the  recovery  of  a  penalty, 
and  these  to  be  effective  must  be  summary.    lb. 

13.  GOV-ERNOR'S    POWER    OF    APPOINTMENT:    'CHOICE    TO    BB    MADE    FROM 

CERTAIN  PERSONS.  The  statute  required  that  one  of  the  three  elec- 
tion commissioners  for  a  certain  city  should  "be  chosen  from  three 
eligible  citizens  named  by  the  city  central  committee  of  the  leading 
party  politically  opposed  to  that  to  which*'  the  other  two  commis- 
sioners belonged.  Held,  that  the  Gtovemor's  choice  was  not  con- 
fined to  the  three  men  named  by  the  party  committee,  but  he  might 
choose  any  other  eligible  person  to  be  the  third  member  of  that 
commission.  The  Legislature  can  not  compel  the  Governor  to  regis- 
'  ter  the  will  of  such  a  committee,  for  such  a  committee  is  no  part 
of  the  executive  department  of  the  State  government;  nor  can  it  in 
such  way  usurp  the  executive  power  of  appointment.  State  ex  inf. 
V.  Washburn,   680. 

14.  :  DELEGATION:  PRACTICAL  EFFECT.  The  powcr  givcu  to  a  par- 
tisan committee  to  name  certain  persons  from  whom  the  Governor 
must  name  an  election  commission  is  in  effect  conferring  on  such 
committee  the  power  of  appointment,  since,  by  a  mere  formal  cir- 
cumlocution, it  leads  to  the  appointment.    lb. 
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15.    :   :   CONSTITUTIONALITY:   KXCLUSIYB  PRIVILEGE.    An  act 

that  confers  on  the  committee  of  only  one  political  party  the  power 
to  name  three  persons  from  whom  the  Governor  is  to  appoint  an. 
election  commissioner  is  in  violation  of  that  part  of  the  Constitu- 
taU^n  which  says:     "The  General  Assembly  shall  not  pass  any 

local  or  special  law granting  to  any  corporation,  association 

or  individual  any  special  or  exclusive  right,  privilege  or  immu- 
nity." Such  act  does  not  segregate  the  citizens  of  the  State  into 
classes  according  to  natural  conditions,  and  even  if  it  did,  it  does 
not  treat  all  in  that  class  alike.  It  confers  a  privilege  on  the 
conunittee  of  one  political  party  and  withholds  it  from  the  conmiit- 
tee  of  all  other  parties.  By  its  very  terms  it  is  intended  to  operate 
discriminatingly  in  favor  only  of  "the  party  politically  opposed 
to  that  which"  the  other  two  election  conunissioners  belong,    lb. 

16.    1       APPOINTMENT;       LEGISLATUBB'S     CONSTITUTIONAL     POWER. 

That  part  of  the  Constitution  that  says  "the  appointment  of  all 
officers  not  otherwise  directed  by  this  Constitution,  shall  be  made 
in  such  manner  as  may  be  prescribed  by  law,"  gives  the  General 
Assembly  power  to  pass  a  law  prescribing  the  manner  in  which 
appointments  shall  be  made,  but  it  does  not  authorize  it  to  make 
the  appointments  itself,  nor  to  authorize  anyone  unconnected  with 
the  State  government  to  do   so.     lb. 

17.  :  PUBiJO  OXFIOEB:   ELECTION    coHMissiONER.      An    election 

commissioner  is  a  public  officer,  and  a  State  officer  in  the  same 
sense  that  a  sheriff  or  circuit  clerk  is  a  State  officer,  and  as  such 
he  exercises  powers  properly  belonging  to  the  executive  department 
of  the  State  government,  and  that  being  the  case,  he  must  trace  his 
right  to  his  office  to  that  department.     lb. 

18.  : :  PARTY  COMMITTEE.  The  central  committee  of  a  po- 
litical party  is  not  a  public  officer  and  is  no  part  of  the  executive 
department  of  the   State  government.     lb. 

19.   :  DiSTiNcr  GOVERNMENTAL  DEPARTMENTS.     The  Constitution 

expressly  says  that  the  Legislature  shall  not  exercise  powers  pro- 
perly belonging  to  the  executive  or  judicial  department  of  the  State 

S^vemment,  and  that  is  as  explicit  a  statement  that  the  Legis- 
ture  shall  not  exercise  the  power  of  appointment  as  if  it  had 
specifically  said  that  "the  General  Assembly  shall  not  make  appoint- 
ments or  render  judgments."    lb. 

20.    :    ;    LEGISLATIVE  APPOINTMENT:    BY  DESCRIPTION.      The 

creating  of  an  ofiice  and  the  naming  by  description  of  the  men  who 
are  to  fill  it,  by  the  Legislature,  is,  in  effect,  creating  the  office  and 
appointing  the  incumbents,  or  both  making  and  executing  the 
law.    lb. 

21.  Unconstitutional  law:  invalid  in  part.  Where  the  imconstitu- 
tional  part  of  a  statute  does  not  enter  into  the  life  of  the  act  itself> 
and  is  not  essential  to  its  being,  it  may  be  disregarded  and  the 
rest  remain  in  force.    lb. 

CONTRACTS. 

1,  Capacity  to  contract:  diffebencb  between  oontbact  and  will: 
STRONGER  MIND.  One  may  have  mental  capacity  to  make  a  will, 
where  there  is  no  overreaching  mind  to  contend  with,  and  yet  be 
incompetent  to  contract  with   a  living  person   seeking  his   own 
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advantage.    But  it  is  not  si!iiTicient,  in  order  to  set  aside  a  contract, 
to  show  that  the  man  who  complains  was  not  as  strong-minded 
'       as  the  other.     Wilson  V.  Jackson,   135. 

FACTS:  oPI^^ON.    Where  a  number  of  witn^es  gave  St  as 


their  opinion  that  defendant  was  weak-minded  and  incapacitated  to 
make  a  contract  for  the  exchange  of  land,  but  gave  no  fact  upon 
which  such  opinion  of  incapacity  could  be  based,  there  being  no  fidu- 
ciary relation,  the  judgment  of  the  circuit  coiirt  setting  the  deeds 
as^e  will  be  reversed,     lb. 

8.  Pabties  of  same  name:  suffix  "sb."  The  suffix  "Sr."  or  "Jr." 
is  no  part  of  the  name  of  a  person.    Hunt  v.  Searcy,  168. 

4.   ;  :  INSTRUCTION:   NO  EVIDENCE.     If  there  is  no  eri- 

dence  that  the  maker  of  a  deed  annexed  "Sr."  to  his  name,  no  in- 
struction should  be  given  on  the  point.  Where  there  is  a  father  and 
son  of  the  same  name,  there  is  no  burden  on  the  party  who  claims 
a  deed  was  made  by  the  father  to  show  that  he  suffixed  "Sr."  to 
his  name.     lb. 

5.   :   IDENTITY.     Identity  of  name  is  prima  facie  evidence  of 

identity  of  person,  and  it  devolves  on  him  who  denies  the  identity 
to   overcome   the  presumption.     lb. 

^.  Exclusive  priviucges  fob  certain  time:  lease:  betting  oif 
HORSE  RACE:  GAMBLING.  A  fair  association  by  its  contract  agreed, 
for  a  consideration  of  $90,000,  to  be  paid  in  certain  installments,  to 
sell  and  did  sell  to  plaintifTs  the  exclusive  betting  and  book-making 
privileges  on  its  race  track  for  a  certain  meeting  to  last  49  days.  The 
first  three  installments,  amounting  to  $36,000,  were  paid,  and  a 
disagreement  arising  between  them  and  the  association,  plaintifTs 
abandoned  their  privileges  after  twelve  days,  and  sued  for  over 
thirteen  thousand  dollars  as  excess  of  payments.  Held,  that  this 
agreement,  as  it  concerned  no  interest  in  the  realty,  was  not  a 
lease,  and  therefore  furnished  no  basis  for  payment  in  proportion 
to  the  number  of  days  the  privileges  were  actually  enjoyed,  in 
accordance  with  the  principles  governing  leases.  Ullman  v.  St» 
Louis  Fair  Assn.,  273. 

7.  Gambling  contract:  for  betting  and  pool-selling  on  race 
COURSE.  A  contract  which  by  its  terms  sells  to  certain  persons 
the  exclusive  privileges  of  betting  and  book-making  on  a  race 
course,  is  a  contract  for  gambling  with  the  public,  and  being  such, 
the  courts  will  not  aid  either  party  thereto  in  its  enforcement.    lb. 

8.   -'.   EXECUTORY:   IN  PARI  DELICTO.     Where  both  parties  to  a 

gambling  contract  are  in  pari  delicto,  the  courts  will  not  aid  either 
to  imdo  that  which  has  already  been  done  in  compliance  there- 
with, nor  to  recover  money  paid  in  part  performance  thereof.     lb. 

D.    :  :  PART  PERFORMANCE.    It  is  Only  where  the  gambling 

contract  remains  wholly  unexecuted  on  one  side  and  where  by  its 
abandonment  the  act  which  the  law  forbids  will  be  averted,  that  the 
courts  permit  a  recovery  of  money  paid  on  the  ground  that  the  con- 
tract is  still  executory.  So  that,  in  this  case,  where  the  agreement 
gave  plaintiffs  the  exclusive  privilege  of  betting  and  book-making  on 
a  race  course,  ^or  forty-nine  days,  for  $90,000,  to, be  paid  in  install- 
ments of  $18,000  cash  and  $9,000  every  week  thereafter,  and  after  a 
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payment  of  $36,000,  and  the  enjoyment  by  plaintiffs  of  tho  privilege 
for  twelve  days,  disagreements  arose  between  them  and  the  defend- 
ant fair  association,  and  then,  because  of  interference  with  their 
enjoyment  thereof  by  defendant  the  profits  became  so  small  that 
they  abandoned  the  same,  the  courts  will  not  permit  them  to  recover 
any  part  of  the  money  by  them  paid,  whether  there  was  an  over- 
payment according  to  the  terms  of  the  contract  or  not.     lb. 

10.  SERVICES:  ncpuKD  CONTRACT:  WHEN  INVOKED.  In  a  suit. by  a  body- 
servant  for  services  rendered  deceased,  a  witness  testified  that, 
in  reply  to  an  inquiry  as  to  what,  he  paid  plaintiff,  decease^  had 
said  he  had  "no  special  agreement  with  him;  that  he  furnished  him 
all  that  was  necessary  for  his  personal  expenses,  and  was  to  set 
him  up  handsomely  when  he  got  through  with  him>  and  that  a  ques- 
tion of  money  would  not  be  an  inducement  to  part  with  his  serVices." 
Plaintiff's  services,  which  extended  over  nine  years,  were  estimated 
by  witnesses  to  be  reasonably  worth  from  $76  to  $160  per  month, 
and  it  was  also  shown  that  deceased  gave  plaintiff  $400  .with 
which  to  buy  a  tract  of  land  on  which  his  family  dwelt  and  also 
$140  to  buy  a  mule  for  their  use.  HeW,  that  according  to  the 
statement  of  deceased  there  was  no  express  agreement,  and  that 
tlie  gift  of  land,  being  a  gift,  was  not  a  fulfillment  of  the  agreement 
to  set  plaintiff  up  "handsomely  when  he  was  through  with  him," 
and  hence  the  law  implies  on  the  part  of  deceased  a  promise  to  pay 
ihe  servant  the  reasonable  value  of  his  services.  Kyans  v.  Hospes, 
342. 

11.    :  :  VALUE:  EXCESSIVE  VEITOICT.     Deceased  was  a  man 

of  large  wealth,  entirely  without  family,  and  in  his  extreme  old  age 
was  as  helpless  as  a  child,  and  was  for  nine  or  ten  years  attended  by 
a  faithful  and  honest  negro  servant  with  unremitting  care  and 
watchfulness.  Held,  that  a  verdict  for  $7,373.33  and  interest 
from  date  of  demand  was  not  excessive.     lb. 

12.   :  :  PRESUMPTION  OF  PAYMENT.    Deceased  stated  about 

two  years  before  his  death,  in  regard  to  the  employment  of  a  body- 
servant,  who  had  then  been  for  ten  years  in  his  service,  that  he  had 
"no  special  agreement  with  him;  that  he  furnished  him  all  that 
was  necessary  for  his  personal  expenses,  and  was  to  set  him  up 
handsomely  when  he  got  through  with  him."  ffeldf  that  no  pre- 
sumption of  payment  can  be  invoked  on  appeal,  for  two  reasons; 
first,  no  plea  of  payment  was  made  in  the  trial  court,  but  on  the 
contrary  payment  was  expressly  disclaimed;  second,  because  de- 
ceased out  of  his  own  mouth  removed  any  suspicion  for  plaintiff's 
delay  in  demanding  a  settlement.     lb. 

13.  DEPOSITS:    APPLICATION:    WRITTEN    AGREEMENT    UNNECESSARY.       An 

agreement  by  the  maker  of  a  note  to  a  bank  that  any  money  there- 
after deposited  by  him  in  the  bank  shall  be  credited  on  the  note, 
although  before  its  maturity,  need  not  be  in  writing.  Roe  v.  Bank 
of  Versailles,  406. 

14.  NOTE:  APPLICATION  OF  DEPOSITS:  DIRECTION  OP  DEPOSITOR:  ESTOPPEL. 

Where  the  maker  of  a  note  to  a  bank  agreed  that  deposits  there- 
after made  by  him  might  be  applied  on  the  note,  though  it  was  not 
due  when  such  deposits  were  made,  and  directed  the  cashier  to  so 
apply  the  deposits,  he  is  estopped  from  claiming  such  deposits  as 
subject  to  his  checks.     lb.' 
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CONVEYANCES. 

1.    CaPACTTY   to    CONTRACT:    WILL:    OONTBACT:    DIFFERENCE:    STRONGKB 

MIND.  One  may  have  mental  capacity  to  make  a  will,  where  there 
is  no  overreaching  mind  to  contend  with,  and  yet  be  incompetent 
to  contract  with  a  living  person  seeking  his  own  advantage.  But  it 
is  not  sufficient^  in  order  to  set  aside  a  contract,  to  show  that  the 
man  who  complains  was  not  as  strong-minded  as  the  other.  Wilson 
T.  Jackson,  135. 


2.   :  PACTS:  OPINION.    Where  a  number  of  witnesses  gave  it  as 

their  opinion  that  defendant  was  weak-minded  and  incapacitated  to 
make  a  contract  for  the  exchange  of  land,  but  gave  no  fact  upon 
which  such  opinion  of  incapacity  could  be  based,  tibere  being  no  fidu- 
ciary relation,  the  judgment  of  the  circuit  court  setting  the  deeds 
aside  will  be  reversed.     lb. 

3.  DEED:    FATHER  AND   SON   OF   SAME  NAHE:    PEESUMPTIOIf.      Where   a 

father  and  son  have  the  same  name  and  the  land  belongs  to  the 
father,  a  deed  by  one  of  them  in  which  the  wife  of  the  fai£er  joiiii» 
is  prima  facie  the  deed  of  the  father.    Hunt  v.  Searcy,  158. 

4.    !   Z   :   HOW  OVERCOaiE:   WORDS  USED.      Such  pi*- 

sumption  is  not  overcome  by  words  which  convey  a  life  interest  on 
the  part  of  the  woman  and  a  fee  simple  on  the  part  of  the  man, 
nor  by  the  fact  that  the  acknowledgment  of  the  woman  was  not 
made  separate  and  apart  from  the  husband  as  the  law  then  required. 
At  that  time  a  married  woman  could  make  a  deed  only  by  joining 
with  her  husband,  and  the  son  could  convey  no  interest  in  his 
father's  land  while  the  father  lived,  so  that  to  hold  the  son  signed 
the  deed  was  to  say  the  deed  was  wholly  inoperative.     lb. 

5.  PARTITION:    NECESSARY    PARTIES:    BENEFICIARY   OF    DEED   OF   TRUST. 

A  beneficiary  and  trustee,  in  a  deed  of  trust  executed  after  a  par- 
tition suit  has  been  instituted,  are  not  necessary  parties  to  such 
suit.  And  the  suit  is  instituted  when  the  petition  is  filed  and  pro- 
cess issued  thereon.     Becker  v.   Stroeher,   306. 

6.  ;  — — ;  — — :  CONVEYANCE  AFTER  SUIT  FILED.  A  trus- 
tee and  beneficiary  in  a  deed  of  trust  executed  after  a  partition 
suit,  in  which  the  maker  is  a  party,  has  been  instituted,  but  exe- 
cuted and  recorded  before  service  of  process  upon  such  niaker,  and 
all  persons  who  claim  under  such  maker,  are  bound  by  the  judgment 
in  such  partition  suit.  Such  beneficiary,  or  the  purchaser  at  the 
trustee's  sale,  can  be  made  parties  to  the  partition  suit  if  they 
desire,  but  if  they  fail  to  do  so  they  are  nevertheless  conclusively 
bound  by  the  partition  judgment,  and  are  thereafter  precluded  from 
asserting  any  claim  adverse  to  the  interests  of  any  persons  claiming 
under  such  judgment.    lb. 

7.  NOTICE:  DECLARATION  OF  TRUST:  RECORD.  A  declaration  of  trust, 
from  which  are  absent  all  operative  words  of  conveyance,  does  not 
pass  the  legal  title,  nor  is  it  any  part  of  the  chain  of  title.  Nor 
is  a  purchaser  to  be  charged  with  constructive  notice  of  a  deed 
simply  because  the  declaration  of  trust  is  upon  record.  The  record 
of  an  instrument  is  constructive  notice  only  when  the  instrument 
is  within  the  line,  or  a  part,  of  the  chain  of  title.    lb. 
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8.  VoLtTTTARf  cowviETANCE:  VOID  AS  TO  CBEDIT0B8.  A  conveyance  of 
real  estate  to  a  stockholder  by  a  company,  if  without  consideration, 
is  voluntary,  and  void  as  to  its  creditors.  Johnson  v.  Realty  Co^ 
325. 

9.  Deed  to  wife:  love  and  affection:  void  as  to  creditors.  A  con- 
veyance having  its  sole  consideration  in  love  and  affection,  for  in- 
stance, a  deed  by  a  husband  to  the  wife  as  a  provision  for  her  and 
his  children,  is  a  voluntary  deed,  and  fraudulent  in  law  and  void  aa 
to  existing  creditors,  when  made  by  an  insolvent,  or  by  one  ren- 
dered insolvent  by  the  very  act  of  conveying  the  property.  And  this 
is  the  law  although  the  grantee  may  have  been  ignorant  of  the  in- 
solvency of  the  grantor,  and  ignorant  of  the  fraud  committed  and 
intended.    Needles  v.  Ford,  495. 

10.  :  reconveyance  to  wife:  unrecorded  deed.     Kor  does  a 

voluntary  conveyance  by  the  wife  of  the  land  thus  volimtarily  con- 
veyed to  her,  to  a  third  person,  and  a  reconveyance  to  her  by  such 
third  person  by  a  deed  which  is  kept  from  record,  the  grantor  never- 
theless remaining  in  possession  and  collecting  the  rents,  relieve  the 
first  deed  or  the  subsequent  ones  of  their  fraudulent  character, 
lb. 

11.  Voluntary  conveyances:  undue  influence.  An  old  man,  in  ac- 
cordance with  views  for  which  he  had  long  contended,  that  the 
proper  disposition  for  a  father  to  make  of  his  lands  was  to  give 
them  to  his  sons,  as  his  father  had  done  before  him,  conveyed  cer- 
tain lands  to  his  sons  as  they  married  and  assumed  an  independent 
career,  and  shortly  before  his  death  gave  other  married  sons  certain 
lands  apart  from  his  homestead,  which  he  conveyed  to  his  two 
sons  who  had  remained  at  home  with  him,  expressly  requesting  his 
wife  not  to  sign  that  deed,  thus  excluding  his  married  daughters 
from  any  participation  in  his  estate.  Held,  that  there  was  nothing 
in-  these  facts  that  indicated  any  undue  influence  over  him  by  any 
of  his  sons  thus  favored:    Carter  v.  Dilley,  564. 

12.   :  INCAPACITY  OP  grantor.    Since  the  weight  of  oral  evidence 

in  a  suit  to  set  aside  voluntary  deeds  to  certain  children  by  a  de- 
ceased grantor  on  the  ground  that  he  was  incapacitated  to  make  the 
same  depend^  largely  on  the  character,  experience  and  intelligence 
of  the  witnesses,  the  appellate  court,  where  this  evidence  consists 
of  incongruous,  inconsistent  and  conflicting  statements,  will  defer 
to  the  finding  of  the  chancellor  on  this  fact.     lb. 

13.  :  deuvert:  amendment  op  pleading.    Where  plaintiff  has 

based  his  suit  to  set  aside  voluntary  deeds  by  a  father  to  certain 
favored  children,  on  the  ground  of  their  undue  influence  over  him, 
and  his  mental  incapacity  to  make  the  same,  and  the  suit  has  been 
tried  on  that  theory,  it  is  not  proper  to  permit  him,  after  all  the 
evidence  in  chief  has  been  given  on  each  side,  to  amend  his  petition 
to  charge  that  such  dfeeds  were  never  delivered,  for  that  claim  is 
wholly  inconsistent  with  the  cause  of  action  stated  in  the  original 
petition.     lb. 

CORPORATIONS. 

1.  Voluntary  conveyance:  toid  as  to  creditors.  A  conveyance  of 
real  estate  to  a  stockholder  by  a  company,  if  without  consideration, 

Vol.  167  mo— 46 
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is  voluntary,  ajid  void  as  to  its  creditors.    Johnson  ▼.  Realty  Co^ 
325. 

2,  Bank:  president:  authority  to  make  aobebhent.  The  president 
of  a  bank  is  authorized  to  make  an  agreement  whereby  a  party  is 
to  get  money  from  the  bank  to  buy  a  certain  description  of  hogs. 
Roe  V.  Bank  of  Versailles,  406. 


-4 .    .    AUTHORITY   TO   MAKE   LOAN:    BORROWER:    ESTOPPEI^ 

A  person  borrowing  money  from  a  bank  through  its  president,  can 
not  deny  the  authority  of  the  president  either  5)  loan  the  money  to 
him  or  to  dictate  the  terms  of  such  loan.    lb. 


4.   : : :  ESTOPPEL  OF  BANK.    Where  a  bank  permits 

its  president  as  its  agent  to  arrange  a  loan  of  money  for  the  pur- 
chase of  stock,  it  is  estopped  to  afterwards  deny  the  legitimate 
nature  of  the  loan.    lb 

6.1 :    :    UNAUTHORIZED   ACT   Of   PRESIDENT:    RATIFICATION: 

ESTOPPEL.  Though  the  act  of  a  bank's  president  in  arranging  for  a 
loan  of  money  for  the  purchase  of  stock  is  unauthorized,  yet,  if  the 
loan  is  afterwards  ratified  by  the  bank,  the  bank  can  not  subse- 
quently question  its  legitimate  character.    lb. 

COURT  OF  APPEALS. 

PROSECUTING    ATTORZ^EY:    COMPENSATION    FOR   APPEARANCE   IN    COURT   OF 

APPEALS.  Where  a  prosecuting  attorney  sues  the  coimty  for  ser- 
vices performed  by  him  in  appearing  and  orally  arguing  criminal 
cases  appealed  from  his  county,  it  is  neither  for  him  nor  for  the 
county  court  to  determine  whether  his  appearance  there  was  ''neces- 
sary" within  the  meaning  of  the  statute.  That  is  a  question  of 
fact  to  be  tried  on  the  evidence  by  the  court  acting  judicially,  which 
is  to  pass  judgment  on  the  claim  when  presented.  Whether  or  not 
the  county  court  ordered  him  to  appear  and  make  oral  argument, 
etc.,  has  no  place  in  the  case. '  Meador  v.  Texas  County,  201. 

CRIMINAL  LAW. 

1.  INDICTMENT:  RAPE:  CHARGE  OF  SEX.    An  indictment  which  charges 

that  defendant  "did  in  and  upon  Ivy  B.  Tumey,  unlawfully 

make  an  assault  and  her^  the  said  Ivy  B.  Tumey,  then  and  there  un- 
lawfully, forcibly,  and  against  her  will  feloniously did  ravish," 

etc.,  sufficiently  charges  that  the  prosecutrix  was  a  female,  although 
it  does  not  specifically  say  so.     State  v.  Armstrong,  257. 

2.    :   NAME  OF  JUROR:   MISTAKE  OF  TYPEWRITER.     The  transcript, 

sent  by  change  of  venue  to  another  county,  says  the  cdurt  appointed 
"John  L.  Calrk"  foreman  of  the  grand  jury,  but  the  indictment  is 
indorsed  "a  true  bill,  John  L.  Clark,  foreman,"  and  the  record 
recites  that  the  "indictment  is  by  the  court  examined  and  found  to 
be  indorsed  a  true  bill  by  the  foreman,  John  L.  Clark."  The  entry 
of  the  impaneling  of  the  prand  jury  shows  that  John  L.  Clark  was 
sworn  as  a  member,  and  that  no  man  named  "Calrk"  was.  Beld, 
that  Clark's  name  was,  by  misprision  of  the  typewriter  who  copied 
the  transcript  misspelt,  and  that  the  foreman  of  the  grand  jury 
did  indorse  it.  And  where  the  record  shows  that  Charles  Hall  was 
sworn  as  a  grand  juror,  and  that  no  such  person,  as  Charles  Hallm 
was  so  impaneled,  it  will  be  held  that  the  typewriter  by  mistake 
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struck  the  wrong  kej,  and  added  a  letter  m,  and  that  Hallm  was 
not  a  member  of  the  grand  jury.    lb. 

8.  JuBY:  IN  CHABGE  OF  UNSW0BI7  OFFiOEB.  It  is  not  reversible  error 
to  put  the  panel,  from  the  time  it  is  made  up  until  they  are  sworn 
to  try  the  case,  in  charge  of  an  officer  without  swearing  him.   'lb. 

4.  Rafe:  penetration.  Where  one  officer  testified  that  defendant 
stated  to  him  that  he  struck  the  prosecutrix,  and  "then  tore  her 
drawers  and  got  on  her  and  accomplished  the  rape,"  and  another 
that  he  nodd^  his  head  and  said  "yes,"  when  he  asked  him,  **Did 
you  do  it  f  *  and  the  physician  who  was  first  present  after  the  assault 
upon  the  girl,  who  was  only  about  sixteen  years  old,  stated  he 
made  a  digital  examination  and'  "found  the  hymen  absenL"  there 
was  sufficient  evidence  of  penetration  to  permit  the  case  to  go  to 
the  jury.    lb. 

5.  :  CONFESSION!   cojiPETENOY.     A  statement  without  prqmise 

or  hope  of  leniency  to  the  defendant  made  by  the  officer  in  chaifee  of 
him,  even  at  a  time  when  he  was  informed  that  a  near-by  crowd 
was  probably  a  mob,  that  he  had  better  tell  the  truth  about  the 
charge  of  having  ravished  a  girl,  does  not  make  inadmissible  the 
confession  then  made  by  the  defendant  to  such  officer.    lb. 

€.  Age  op  defendant  j  competency.  It  is  always  competent  to  show 
the  size  and  age  of  defendant  and  the  knowledge  of  the  witnesses  in 
respect  thereto,  and  particularly  is  this  true  when  the  evidence  bears 
directly  upon  his  capacity  to  commit  the  crime  charged.     lb. 

7.  RAPE:  PUNISHMENT.  Where  the  jury  has  found  the  defendant,  who 
is  sixteen  years  old  guilty  of  rape  and  assessed  the  punishment  at 
death,  he  is  punishable  in  the  same  manner  and  to  the  same  extent 
as  provided  by  law  for  persons  over  eighteen  years  of  age.     lb. 


:  :  BEMABKS  OP  PROSECUTING  ATTORNEY:  NO  EXCEP- 
TION. Unless  there  is  an  exception  saved  at  the  time  to  a  remark  of 
the  prosecuting  attorney  that  if  the  jury  gaye  defendant  only  a  peni- 
tentiary sentence  he  could  only  be  sent  to  the  reform  school  on  ac- 
count of  his  age,  or  if  defendant's  attorney  say  they  did  not  hear  the 
remark,  then  unless  some  affiant  states  the  remark  was  in  a  low  tone, 
there  can  be  no  reversal  on  that  accoimt,  because  the  matter  was 
not  brought  to  the  attention  of  the  trial  court.     lb. 

:  CONVICTION:   SUFFICIENCY  OP  EVIDENCE.     The  evidence  in 


this  case  was  sufficiently  substantial  to  justify  the  jury  in  finding 
that  the  defendant  had  raped  the  prosecuting  witness  and  to  justify 
his  hanging  under  the  statute.     lb. 

10.  __ — :  PUNISHMENT:  NO  EXCEPTIONS.  The  Supreme  Court  will  not 
consider  the  failure  of  the  trial  court  to  instruct  upon  the  punish- 
ment prescribed  by  the  statute,  if  the  appellant  saved  no  exceptions 
to  the  failure  of  the  court  to  instruct  upon  all  the  law  of  the 
case.    lb. 

11.  Murder  in  the  second  degree:  evidence.  Deceased  had  accused 
defendant  of  stealing  his  chickens,  and  on  the  morning  of  the  homi- 
cide defendant  went  to  a  small  ravine  that  separated  their  adjoin- 
ing properties,  and  called  to  him,  stating  he  wished  to  speak  to  him 
about  these  accusations.  Defendant  began  at  once  to  quarrel  with 
him,  and  deceased  started  up  the  bank  towards,  him,  whereupon 
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defendant  went  to  his  house,  got  his  shotgun,  and  stepped  into  the- 
yard  and  commanded  deceased  to  stop.  He  did  so,  and  defendant 
lowered  his  gun.  Continuing  to  quarrel,  defendant  again  raised 
his  gun,  whereupon  his  wife  jumped  between  the  two  men.  Defend- 
ant commanded  her  to  stand  aside,  and  when  she  did  so  the  fatal 
shot  was  fired,  deceased,  who  stood  close  by,  being  instantly  killed. 
Heldy  that  there  being  no  error  in  the  indictment  or  at  lie  trial, 
the  verdict  of  guilty  and  assessing  defendant's  punishment  at  ten 
years'  imprisonment,  will  be  permitted  to  stand.  State  y.  Elliott, 
2S8. 

12.  JURIES:    MANNEB   OF   SELEOTIITG:    DIBECTOBT   STATUTE.      The   statuto 

expressly  confers  upon  courts  having  jurisdiction  in  felony  cases  in 
counties  containing  cities  of  50,000  and  less  than  300,000  inhabi- 
tants, the  power  to  direct  from  time  to  time  the  number  of  jurors 
to  be  summoned  for  said  court  and  to  make  such  rules  and  orders 
as  it  may  deem  proper  touching  the  jury  service.  The  record  shows 
this  order  was  made:  "It  appearin^g  to  the  court  that  the  regular 
panel  of  jurors  is  incomplete,  the  court  orders  that  the  following 
named  citizens  who  are  present  in  op>en  court  be  placed  on  the  reg- 
ular panel  for  the  April  term,  1901,  to-wit,"  naming  five  persons. 
Held,  that  the  action  of  the  court  in  ordering  the  persons  named  to 
be  placed  on  the  panel  for  the  term  was  in  accordance  with  the 
statute.  But  even  if  it  were  not,  the  judgment  would  not  be  re- 
versed on  that  ground,  since  the  statutory  method  of  drawing,  sum- 
moning and  impaneling  juries  is  merely  directory.  State  v.  Jackson, 
291. 

13.   :  QUALinoATiONS :  VISIBLE  MEANS  OF  8UPP0BT.    The  finding 

of  the  trial  court,  that  certain  persons  were  qualified  to  serve  as 
jurors,  for  instance,  that  they  had  visible  means  of  support,  will 
not  be  disturbed  on  appeal  unless  that  finding  was  clearly  against 
the  evidence.    lb. 

14.  MUBDEB:    DELIBEBATION :    EBB0NE0U8    DEFINITION:    NON-PBEJUDICIAI.. 

The  instruction  defined  "deliberation"  as  meaning  "in  a  cool 
state  of  the  blood,  not  in  a  heat  of  passion,  caused  by  some  just  or 
lawful  cause  of  provocation  to  passion;  and  the  court  instructs  you, 
that,  in  this  case,  there  is  no  evidence  tending  to  show  the  eadstence 
of  any  such  passion  or  provocation."  Held,  that  the  definition  omits 
an  essential  element  of  the  crime,  to-wit,  the  homicide  must  have 
been  committed  in  furtherance  of  a  formed  design  to  gratify  a 
feeling  of  revenge  or  to  accomplish  some  other  unlawful  purpose, 
but,  nevertheless,  the  instruction  could  not  have  been  prejudicial, 
since  the  facts  of  this  case  show  that  there  was  no  lawful  provoca- 
tion which  could  reduce  the  offense  from  murder  in  the  first  degree 
to  some  other  grade  of  homicide.    lb. 

15.   : :  CONPLICTING  INSTBUCTIONS.     Where  defendant  is 

convicted  of  murder  in  the  first  degree,  it  will  avail  him  nothing 
that  an  instruction  on  deliberation  is  in  conflict  with  another  given 
instruction  with  respect  to  murder  in  the  second  degree.     lb. 

16.  iNDICTilENT:     LARCENY:    VALUE    OF    GOODS    STOIJCN:     NO    EXCEPTION. 

Where  the  indictment  charges  the  larceny  of  a  great  number  of 
articles  of  a  named  aggregate  Value,  but  does  not  state  the  value  of 
the  particular  articles  proven  to  have  been  stolen,  the  matter  can 
not  be  considered  on  appeal,  imless  there  is  an  exception  saved  to  the 
overruling  of  an  instruction  to  acquit  because  of  that  defect  in  the 
indictment.     State  ▼.  Koplan,  298. 
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17.   : 2  AGGREGATE  VALUE  OF  GOODS  STOLEN.    An  indictment 

is  not  bad  because  it  charges  the  value  of  the  art^iclea  stolen  in  the 
aggregate,  although  it  is  the  better  practice,  when  the  articles 
alleged  to  have  been  stolen  are  of  a  different  character,  to  assign 
a  value  to  each  article  or  separate  piece  of  property.    lb. 

18.  LARCENY:  ASPORTATION:  FACTS  STATED.  A  servant  in  charge  of  a 
dwelling  during  the  absence  of  his  master,  testified  that  he  had 
nothing  to  do  with  the  removal  of  the  books  from  the  house;  that 
he  sold  books,  worth  $365,  to  defendant  for  $4.50,  and  that  defendant 
carried  them  from  the  library,  some  of  them  in  sacks,  and  put  them 
in  a  wagon  whi<^  he  had  in  an  alley  near  the  house.  Defendant 
knew  of  the  absence  of  the  owner  of  the  house,  thkt  his  servant  was 
in  charge,  and  inquired  of  him  if  he  had  any  books  to  sell.  Held, 
that  the  physical  facts  are  inconsistent  vith  the  idea  that  he  did  not 
participate  in  the  theft,  and  that  the  asportation  was  not  that  of 
the  servant  alone.    lb. 

19.    :  TESTIMONY  OF  ACCOMPLICE:  WHEN  CAUTIONARY  INSTRUCTION 

UNNECESSARY.  Where  the  asportation  of  the  stolen  goods  (which 
is  necessary  to  the  crime  of  larceny)  is  testified  to  by  other  wit- 
nesses, a  cautionary  instruction  as  to  the  necessity  for  corroboration 
of  the  testimony  of  an  accomplice,  that  he  and  defendant  stole  the 
goods,  is  not  necessary.    lb. 

20.    :  ALIBI:  OMISSION  OF  INSTRUCTION.     If  the  defense  was  an 

alibi,  and  the  defendant  testified  that  he  was  not  present  at  the  com- 
mission of  the  crime,  and  the  court's  attention  was  called  to  the 
fact  that  the  instructions  "^do  not  cover  the  whole  law  of  the  case," 
a  failure  to  give  an  instruction  on  that  theory  of  the  case,  will 
work  a  reversal.    lb. 

21.  FORGERY:  INFORMATION:  COUNTS:  INDUCEMENT.  Where  an  infor- 
mation, in  the  first  clause,  alleges  that  at  the  time  and  place  speci- 
fied the  defendant  "did  willfully,  unlawfully,  and  feloniously  have 
in  his  possession  a  certain  false,  forged,  and  counterfeit  promissory 
note,  purporting  to  be  made  by,"  etc.,  then  sets  up  a  copy  of  the 
note,  and  follows  with  another  clause  charging  the  offense  of  selling 
such  forged  note,  the  first  clause  (not  containing  the  essentials  of 
Revised  Statutes  1899,  section  2002,  that  defendant  knew  the  note 
was  forged,  and  that  he  intended  to  defraud)  should  not  be  con- 
sidered a  separate  count,  but  only  as  inducement  or  a  preparatory 
statement  to  the  real  charge  set  out  in  the  next  clause.  State  v. 
Walker,  366. 

22.  :  :  presumption  of  correct  restoration:  CERTIFI- 
CATE QF  CLERK.  Where  the  certificate  of  the  clerk  of  the  court 
states  that  the  information  on  which  defendant  was  tried  was  not 
**the  original  information  filed  in  this  cause,  but  a  copy,  as  permit- 
ted to  be  restored  by  the  court,"  it  must  be  presumed  that  the  res- 
toration was  correctly  made.     lb.  ^ 

23.   :  DEFINITION:  VARIANCE.     Under  Revised  Statutes  1899,  seo- 

2002,  defining  as  forgery  in  the  second  degree  the  selling  or  offering 
to  sell  any  forged  instrument,  knowing  it  to  be  forged,  with  intent 
to  "have  the  same  altered  or  passed,"  where  an  information  charg- 
ing the  sale  of  a  forged  note  contained  the  word  "uttered,"  instead 
of  "altered,"  and  also  alleged  that  the  sale  was  **with  intent  to  in- 
jure and  defraud" — words  not  contained  in  the  statute — such  vari- 
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ance  from  the  language  of  the  statute  did  not  change  the  meaning, 
or  render  the  information  insufficient.     lb. 

24.   :  :  CHABGE:   EVIDENCE.    An  information  charging  an 

absolute  sale  of  a  forged  note  is  not  supported  by  evidence  showing 
an  offer  to  sell,  and  that  the  bank  to  which  the  offer  was  made, 
without  paying  or  offering  to  pay  anything,  kept  the  note,  and  had 
defendant  arrested.    lb. 

20.  Patent  medicine:  castobia:  pubuo  pbopebtt.  Since  the  expira- 
tion in  1865  of  the  patent  under  whioh  "Castoria"  was  first  manu- 
factured, that  word  has  beoome  public  property,  and  no  trade-mark 
Exists  in  it  any  longer,  and  no  person  is  debarred  from  using  it. 
State  y.  Thierauf,  429. 

20.  :  IMITATION  OF  FALSE  FORMULA.    A  Criminal  imitation  can 

not  be  predicated  on  the  use  by  the  alleged  imitator  of  a  formula 
which  recites  as  the  ingredients  of  his  medical  compound  the  same 
ingredients  recited  in  a  false  statement  of  the  complainant's  for- 
mula,    lb. 

27.  :  CRIMINAL  PLEADING:  IMITATION  IN  PART:  LABELS.  A  car- 
dinal principle  in  criminal  pleading  is  that  it  must  contain  an  al- 
legation of  every  fact  which  is  essential  to  the  punishment  to  be  in- 
flicted. If  defendant  is  cht^rged  with  selling  a  patent  medicine 
which  is  in  part  an  imitation  of  another  well-known  medicine,  there 
must  be  a  specifle  allegation  as  to  what  part  has  been  imitated.  A 
setting  out  in  the  information  of  many- worded  labels  attached  to  the 
bottles  containing  the  two  medicines,  where  such  labels  contain 
names  and  formulae  6f  medicines  which  have  become  public  prop- 
erty, falls  far  short  of  that  particularity  which  is  required  in  stat- 
ing a  criminal  charge,  and  is  no  such  pleading  as  will  sustain  a 
verdict  of  guilty.    lb. 

28.   -:  :   :    IN    statutort    language.    Where    the 

statute  denoimces  various  distinct  acts  as  criminal,  in  the  disjunct- 
ive, the  pleading  must  specify  what  part  of  the  statute  the  accused 
has  violated  and  in  what  way.  The  def^dant's  constitutional 
right  '*to  demand  the  nature  and  cause  of  the  accusation  against 
him,"  requires  this.  A  m6re  general  accusation  in  the  general  lan- 
guage of  the  statute  is  not  siifficient.     lb. 

29.  :  :  COPYING  exhibits.  Good  pleading  makes  it  nec- 
essary to  charge  every  essential  of  an  exhibit.  Merely  copying  it 
into  the  information  or  indictment  is  not  such  pleading.    lb. 

30.  Criminal  statutes:  impairment  of  contracts.  Criminal  stat- 
utes leveled  against  acts  that  would  be  frauds  without  such  en- 
actments, and  intended  for  the  protection  of  the  rights  of  the  citi- 
zen, can  not  have  the  effect  of  impairing  the  obligation  of  contracts 
or  of  depriving  the  citizen  of  his  property  without  due  process  of 
law.     State  ex  rel.  v.  Savings  &  Building  Ass'n,  489. 

DAmiES.    See  Police  Regulations. 

DAIVfAGES. 

1.  Construction  of  street  railway:  peculiar  and  general.  The 
statute  (sec.  1825,  R.  S.  1899)  requiring  a  company,  before  taking 
or  damaging  any  property  in  th^  construction  of  a  street  railway 
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under  a  city  franchise,  to  ascertain  the  damage  that  will  be  done 
by  the  building  and  operating  thereof,  to  the  real  and  personal 
property  situated  on  the  route,  does  not  give  to  the  owners  of  such 
property  the  right  to  recover  damages  where  none  existed  before  its 
enactment,  but  the  damages  there  contemplated  are  only  such  as 
are  peculiar  to  the  individual  property-owner,  that  is,  such  as  are 
different  in  kind  and  not  merely  in  degree  from  those  suffered  by 
other  members  of  the  community.  And  the  inconvenience  suffered 
by  property-owners  in  going  to  and  from  their  real  estate  because 
of  the  tearing  up  of  the  street  and  the  obstructing  of  its  use,  such 
as  result  in  the  construction  of  every  street  railway,  is  no  such 
peculiar  damage  as  is  contemplated  by  that  statute.  Nagel  v.  Lin- 
dell  Ry.  Co.,  89. 

2.  NEGLIGENCE:  SLI0IT90  OP  EMBANKMENT:  CAUSE  GF  ACTION.  A  peti- 
tion which  charges  that  a  high  embankment  extended  from  defend- 
ant's lot  down  to  the  sidewalk,  and  that  rain  had  caused  the  clay 
therefrom  to  wash  and  slide  onto  the  sidewalk,  and  that  in  walking 
thereon  the  plaintiff  slipped  and  fell,  does  not  state  a  cause  of  ac- 
tion. In  order  to  do  that,  it  must  charge  that  the  defendant  had 
erected  or  was  maintaining  a  nuisance  on  his  premises  abutting  the 
sidewalk,  that  is,  an  embankment  which  rendered  the  street  haz- 
ardous pr  less  secure  than  it  was  left  by  the  mimicipal  authoritieb. 
No  cause  of  action  can  be  predicated  upon  defendant's  failure  to 
erect  a  barrier  to  keep  the  earth  from  sliding  from  an  embankment 
on  his  premises  down  onto  the  sidewalk,  for  such  is  the  result  of 
natural  causes.     Beck  v.  Brewing  Co.,  195. 

3.  Action  against  bank:   damages:   refusal    to    honob    checks: 

OFFER  TO  BUY  PLAINTIFF'S  CLAIM:  IMMATERIAL  EVIDENCE.  In  an  ac- 
tion against  a  bank  for  damages  to  plaintiff's  business  and  credit, 
consequent  on  the  bank's  refusal  to  honor  his  checks,  evidence  as  to 
whether  or  not  a  person  offered  to  buy  plaintiff's  claim  against  the 
bank  is  wholly  immaterial  and  foreign  to  the  issues,  and  an  objec- 
'  tion  to  asking  plaintiff  in  regard  to  the  person  making  him  such 
offer  is  well  taken.     Roe  v.  Bank  of  Versailles,  406. 

I 

4.  :  -^ :  CASE  STATED.  In  an  action  against  a  bank  for  dam- 
ages to  business  and  credit,  consequent  on  the  bank's  refusal  to 
honor  checks,  it  appeared  that  plaintiff  was  a  stock  dealer,  and  ob- 
taine<l  money  from  the  bank  from  time  to  time  on  his  checks  to  en- 
able him  to  purchase  hogs  suitable  for  the  market,  the  proceeds  of 
which,  when  sold,  Avere  deposited  in  the  bank  to  meet  his  overdrafts, 
and  that  to  meet  a  large  overdraft  plaintiff  executed  a  note  for  a 
portion  thereof  pnya))le  within  a  certain  time.  There  was  evidence 
that  at  the  time  the  note  was  given  plaintiff  expressly  directed  the 
cashier  of  the  bank  to  apply  the  deposits  that  might  be  made  from 
time  to  time,  as  the  hof^s  should  be  sold,  as  a  credit  on  the  note, 
notwithstanding  it  might  not  be  due  when  the  sales  were  made. 
Held,  that  it  was  proper  to  instruct  that  if  the  above  facts  were  so, 
and  afterwards  and  before  the  maturity  of  the  note  the  bank  re- 
ceived money  from  plaintiff,  which  was  credited  on  the  note,  and 
plaintiff  had  no  other  money  in  the  bank  at  the  time  of  the  protest 
of  his  checks,  then  the  verdict  should  be  for  defendant.     lb. 

DEPOSITION. 

1.  OBJECTION:  APPEAL:  NOT  OPEN  FOR  REVIEW.  Where  no  exception 
was  saved  to  the  overruling  of  an  objection  to  a  deposition,  the 
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point  is  not  open  for  review  on  appeal.  Roe  v.  Bank  of  Versailles, 
406. 

.2.  IMMATEBIALITT:  OYEBBULINO  OBJECTION:  NO  KBBOB.  Where  a  wit- 
ness making  a  deposition  did  not  testify  to  anything  material  to  the 
issues  in  a  case,  there  was  no  prejudicial  error  in  overruling  an  ob- 
jection to  his  deposition.     lb. 

DESCENTS  AND  DISTRIBUTIONS 

1.  Deed:  life  estate:  bodily  heibs:  sole  use:  contingent  bemaix- 
DER.  By  deed  .the  grantor  conveyed  land  to  his  daughter  "for  and 
during  her  natural  life  and  then  to  the  issue  of  her  body  forever,  but 
not  to  be  in  any  manner  subject  to  the  disposition  of  her  husband, 
and  in  case  she  shall  depart  this  life  without  leaving  issue  living  at 
her  death,  then  said  land  to  descend  to  her  heirs  at  law  and  not  to 
her  said  husband  of  his  heirs;"  and  the  habendum  was:  *'Unto  her 
the  said  Lusina  and  to  her  sole  use  and  benefit  for  and  during  her 
natural  life,  and  to  the  issue  of  her  body  forever  after."  Held,  to 
create  in  the  daughter  a  separate  estate  in  fee  simple  in  the  event 
that  she  had  no  issue ;  and  of  an  estate  for  life  only,  if  she  have  i»- 
pue,  remainder  in  fee  to  such  issue.  And  the  said  Lusina  having  no 
children  at  the  time  the  deed  was  made,  the  remainder  to  her  issue 
was  then  contingent.  But  children  having  been  bom,  the  contin- 
gency happened  and  the  contingent  remainder  became  a  vested  re- 
mainder. The  children  of  Lusina  constituted  a  class,  and  the  fee 
vested  on  the  birth  of  the  firsts  and  as  other  children  were  bom  the 
class  opened  and  admitted  them  to  equal  right  with  the  first.  Hence, 
one  of  said  children  having  conveyed  his  interest  in  said  land  and 
died  during  the  life  of  the  life  tenant,  the  grantee  at  her  death  took 
to  the  exclusion  of  the  surviving  children  of  the  said  granting  re- 
maindermen.   Tindall  v.  Tindall,  218. 

2.   :  :  :  USE  OF  "then."    The  use  of  the  word 

**then"  in  the  granting  clause  manifests  no  such  contingency  as 
postponed  the  vesting  of  the  title  to  the  death  of  the  life  tenant.     lb. 

8.   :  — — :  :  "ISSUE  livinq"  at  life  tenant's  death: 

intention.  The  only  words  used  in  this  wijl  which  raise  any  doubt 
that  the  grantor  did  not  intend  to  postpone  the  vesting  of  the  fee 
until  the  death  of  his  daughter,  is  the  clause  providing  for  the  de- 
scent of  the  fee  to  her  heirs  at  law  in  case  she  died  without  issue 
living  at  her  death.  But  the  rule,  for  the  construction  of  deeds 
and  wills  alike,  requiring  that  the  intention  of  the  maker  as  mani- 
fested in  the  instrument  itself  is  to  be  effectuated  unless  in  con- 
travention of  some  positive  rule  of  law,  and  the  further  rule  of  law 
being  that  any  doubt  raised  by  the  phraseology  should  be  resolved 
in  favor  of  a  vested  estate,  it  is  keld^  that,  reading  the  whole  will 
together,  the  grantor  did  not  intend  by  this  clause  to  make  the  death 
of  the  life  tenant  the  contingency  on  which  the  remainder  was  to 
vest,  but  thereby  attempted  to  provide  for  the  contingency  of  the 
remainder  never  vesting.    lb. 

DOWER. 

1.  Fbaudulent  CONVEYANCE:  PBioBiTT  OF  UEN. .  Where  a  deed  to  a 
wife  has  been  set  aside  as  fraudulent  as  to  her  husband'a  creditors, 
her  right  to  dower  is  revived,  and  her  dower  right  can  not  be  post- 
poned to  a  settlement  of  his  debts,  but  takes  precedence  over  the 
liens  of  his  creditors.    Needles  v.  Ford,  496. 
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Do  WEB  AI7D  HOKESTEAD:  A8BI0NKENT.  In  assigning  dower  and 
homestead  to  the  widow,  if  the  value  of  the  dower  exceeds  that  of 
the  homestead,  the  method  to  pursue  is  to  value  the  entire  estate, 
take  one-third  of  it,  deduct  the  value  of  the  homestead,  and  set  that 
aside  to  her,  then  assign  to  her  such  other  parts  of  the  estate  as 
make  her  entire  assignment  one- third  of  the  whole.  Cassity  Y. 
Pound,  605. 

: :  VALUATION.  The  actual  value  of  the  property  is  the 

true  basis  of  compensation  in  assigning  dower  and  homestead,  but 
finding  the  rental  value  is  only  one  method  of  finding  the  actual 
value.    lb. 


4.  :  BALE  AND  TRANSFEE:  ADidcASUBEMENT.  The  statute  per- 
mits a  widow  to  transfer  her  unassigned  dower  interest,  and  per- 
mits the  transferee  to  maintain  an  action  for  the  admeasurement  of 
such  interest.    lb. 

5.    :  PRACTICE:   STRIKING  OUT  PARTS  OP  ANSWER:   ACQUXESCENOE. 

,  If  respondent  acqi^iesces  in  the  action  of  the  trial  court  in  striking 
out  so  much  of  her  answer  as  alleges  an  abandonment  of  her  home- 
stead rights  and  asks  to  be  paid  the  value  of  her  dower  interest  in 
kind,  that  action  is  not  open  to  review  on  appeal.    lb. 

DUE  PROCESS  OF  LAW. 

1.  Building  and  loan  associations:  criminal  statutes:  impair- 
ment OP  contracts.  Criminal  statutes  leveled  against  acts  that 
would  be  frauds  without  such  enactments,  and  intended  for  the  pro- 
tection of  the  rights  of  the  citizen,  can  not  have  the  effect  of  im- 
pairing the  obligation  of  contracts  or  of  depriving  the  citizen  of  his 
property  without  due  process  of  law.  State  ex  rel.  v.  Savings  & 
Building  Ass'n,  489. 

2.  Trial  by  jury.  The  right  of  trial  by  jury  is  not  guaranteed  or  in- 
volved in  section  30  of  article  2  of  the  Missouri  Constitution  or  in 
the  fourteenth  amendment  to  the  Federal  Constitution,  which  pro- 
hibit any  person  to  be  deprived  of  life,  liberty  or  property  without 
d'ue  process  of  law.  "Due  process  of  law"  does  not  necessarily 
mean  a  trial  by  jury.  It  simply  means  a  day  in  court  according  to 
the  practice  provided  for  such  cases,  involving,  of  course,  notice  and 
an  opportunity  to  be  heard  before  judgment  is  pronounced.  Viola- 
tions of  mimicipal  police  regulations  are  not  crimes  within  the 
meaning  of  that  term  as  used  in  the  Constitution,  but  mere  prosecu- 
tions for  the  recovery  of  a  penalty,  and  these  to  be  effective  must 
be  summary.     Delaney  v.  Police  Court,  667. 

EJECTMENT. 

1.  Defl-nse  op  LIMITATIONS:  GENERAL  DENIAL:  INSANITY.  In  an  Ordi- 
nary ejectment,'  where  the  answer  pleads  a  general  denial  and  the 
ten-year  limitation,  it  is  not  competent  to  permit  defendant  to  show 
that  the  deed  through  which  plaintiff  claims  was  voidable  because 
made  by  a  grantor  who  was  insane  though  not  in  ward.  Such  issue 
was  not  raised  by  the  pleadings,  nor  did  defendant  have  any  right 
to  raise  it.    Hunt  v.  Searcy,  168. 

2.  MiSJOiNEDR  OF  PARTIES:  POSSESSION  IN  SEVERALTY.  Where  land  in 
a  partition  suit  has  been  set  off  by  separate  lots  to  various  coparce- 
ners, and  is  held  by  them  or  their  purchasers,  not  jointly,  but  in 
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severalty,  they  can  not  be  joined  as  defendants  in  ejectment  on 
the  theory  that  the  plaintiffs,  being  co-tenants,'  were  not  represented 
in  said  partition  suit.     Becker  v.  Stroeher,  306. 

3.  Second  appeal :  stabe  decisis.  If  the  tftle,  the  testimony,  the  par- 
ties, the  rulings  and  the  land  in  suit  in  ejectment  were  the  same  on 
the  second  trial  as  on  the  ftrst,  the  decision  on  the  first  appeal  is 
decisive  of  the  case  on  the  second  appeal.    McAnaw  ^.  Clark,  443. 

4.  VoiDABtE  DEED:  BY  INSANE  PEBSON:  BEMEDY.  The  disaffirmance  of 
a  voidable  deed  made  by  an  insane  person  not  under  guardianship, 
can  not  be  by  re-entry  or  by  an  action  in  ejectment.  That  rule  ap- 
plies only  to  Seeds  nikde  by  minors.  To  remove  from  the  chain  of 
title  a  deed  made  by  an  insane  person  not  under  guardianship,  a  sep- 
arate equitable  suit  must  be  brought  to  set  it  aside,  and  until  it 
is  declared  void  in  such  suit  ejectment  can  not  be  maintained.     lb. 

5.  ATTACHMENT:   NOTICE  BY  PUBLICATION:   TAILUBE  TO  NOTIFY  TENANT. 

In  an  attachment  suit  agd,inst  real  property,  the  court  fails  to  ac- 
quire jurisdiction  unless  there  is  actual  notice  to  the  tenant  in  pos- 
session of  the  land  ten  days  before  the  return  day  of  the  writ,  and 
a  recital  in  the  return  that  such  notice  has  been  given,  in  all  cases 
except  where  the  owner  has  been  personally  served  with  process. 
And  a  judgpient  founded  on  notice  by  publication  to  the  owner, 
where  no  notice  has  been  given  to  the  tenant,  as  the  statute  re- 
quires, is  void,  and  the  sheriff's  sale  thereunder  conveys  no  title 
either  to  him  or  any  subsequent  grantees  through  him.  (Following 
the  reasoning  of  and  distinguishing  Lackey  v.  Seibert,  23  Mo.  85, 
and  overruling  the  obiter  on  this  point  in  Durossett's  Admr.  v-  Hale, 
38  Mo.  1.  c.  348.)     Walter  v.  Scofield,  637. 

ELECTIONS. 

School  distbict:  division  op  distbict:  vote  on  bonds.  A  board  of  di- 
rectors have  authority  to  divide  a  village  school  into  two  or  more 
wards  without  affecting  the  integrity  of  the  district.  And  where 
the  invalidity  of  bonds  is  based  on  an  assumption  that  the  voters  in 
one  of  the  wards  so  laid  out  by  the  directors  had  no  right  to  vote 
on  their  issue  because  the  directors'  action  was  unwarranted  and 
unjust,  the  petition  in  that  respect,  fails  to  state  a  oause  of  action 
for  enjoining  the  collection  of  the  tax  to  pay  the  bonds.  Bumham 
V.  Rogers,  17. 

EMPLOYMENT.     See  Seb\ice8. 

EQUITY. 

1.  County  mobtoagB:  ovebpayment:  kistake  of  clebk:  mutuality: 
fraitd.  a  petition  that  states  that  plaintiff,  being  indebted  to  the 
county  for  money  borrowed  from  its  school  fund,  went  to  the  clerk 
and  announced  that  he  wished  to  pay  the  amount  dtie  on  said  obli- 
gation, and  trusted  to  the  clerk  to  calculate  the  interest  and  com- 
pute the  amoimt  due  thereon,  and  that  the  clerk  undertook  to  make 
the  calculations,  but  erroneously  charged  him  compound  interest  oh 
the  unpaid  annual  interest  installments,  and  that  the  amount  over- 
paid by  and  due  him  for  such  error  in  calculation  is  a  certain  sum, 
states  a  good  cause  of  action.  It  is  not  necessary  to  charge  mutu- 
ality of  mistake.  Nor  is  it  necessary  that  the  petition  charge  that 
the  clerk's  mistake  was  fraudulent.     Williams  v.  Carroll  County,  9. 
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:   :   :   MISTAKE  OF  LAW.     Because  the  amount 

paid  to  the  clerk  by  the  borrower  in  such  case  shows  a  calculation 
based  on  an  erroneous  construction  of  the  bond,  the  court  can  not  as- 
sume that  those  calculations  were  due  to  a  mistake  of  law  in  con- 
struing the  bonds  to  provide  for  compound  interest  instead  of  simple 
interest.  If  the  petition  alleges  they  were  the  result  of  a  mistake 
of  fact,  the  court  should  not,  on  demurrer,  hold  them  to  be  mistakes 
of  law.    lb. 


!  :  INTEREST  ON  INISRBST.    The  bond  to  the  school 

fund  provided  for  the  payment  of  the  principal  sum  twelve  months 
after  date  thereof  with  eight  per  cent  interest  thereon  from  date, 
and  ''that  al^l  interest  not  punctually  paid  shall  bear  interest  at  the 
same  rate  as  the  principal."  Beld,  that  this  bond  did  not  provide 
that  the  interest  as  it  became  due  should  become  principal  and  bear 
interest,  nor  did  it  in  anywise  provide  for  compound  interest.  And 
where  such  interest  is  paid  under  a  mistaken  view  of  the  clerk  that 
it  provided  for  compound  interest,  the  excess  may  be  recovered  from 
the  county.    lb. 

Settinq  aside  DEED:  MISBEPRE8ENTATI0NS :  VALUE  OF  NOTES.  Rep- 
resentations that  certain  valueless  notes,  given  as  payment  for  real 
estate,  were  secured  by  a  deed'  of  trust  on  good  land,  tillable  and 
renting  for  $250  a  year,  whereas  in  fact  the  holder  knew  the  land  to 
be  worthless  and  the  title  notes  also,  justify  an  equity  court  in  set- 
ting aside  a  deed  to  him.    Morley  v.  Harrah,  74. 


:  :  :  SUPPBESSION  OF  truth.    The  willful  and 

conscious  suppression  of  the  truth  is  as  blameworthy  as  the  will- 
ful and  conscious  expression  of  an  untruth.     lb. 


(J.  :  !  :  TRANSFER  OF  TITLE  TO  ANOTHER.  The  im- 
mediate transfer  of  title  to  another,  without  consideration  or  even 
knowledge  of  that  fact  by  the  grantee,  is  itself  evidence  that  the 
grantor  had  interpreted  his  action  in  obtaining  a  deed  to  the  real 
estate  by  representing  the  consideration  notes  to  be  good,  as  fraud- 
ulent and  untruthful.    lb. 

7.  FRAUDS:  EXCHANGE  OF  LANDS:  DISCREPANCY  IN  VALUE.  Where  de- 
fendant in  the  exchange  of  lands  obtained  two  hundred  acres  in  Ala- 
bama assessed  at  $1,000  and  exchanged  eighty  acres  of  Missouri  land 
therefor  worth  $1,600,  there  is  no  such  discrepancy  in  value  as  calls 
for  equitable  relief.    Wilson  v.  Jackson,  135. 

8.   :  SETTiNO  ASIDE  DEED.    The  facts  of  this  case  are  reviewed 

and  it  is  held  that  there  was  no  evidence  on  which  to  base  the  de- 
cree setting  aside  a  deed  from  defendant  to  plaintiff  for  the  land  in 
suit,  and,  tiierefore,  that  decree  is  reversed,  and  judgment  for  ouster 
and  for  damages  for  rents  and  profits  is  directed  £o  be  entered.     lb. 

9.  Trial  by  jury:  constitutional  extension.  The  Constitution 
does  not  extend  the  right  of  trial  by  jury,  but  simply  secures  that 
right  in  the  class  of  cases  in  which  it  existed,  as  a  matter  of  right, 
before  its  adoption.  Trial  by  jury  in  equity  suits  did  not  exist 
at  common  law  and  never  as  a  matter  of  right  in  this  State,  and, 
hence,  the  Constitution  did  not  guarantee  to  either  party  a  right 
of  trial  by  jury  in  equity  cases.    Ely  v.  Coontz,  371. 
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10.  :  EQUITY  SUITS:  pabtnebship  aooountdto.    Neither  party 

is  entitled  to  a  jury  in  a  partnership  accounting.  It  is  an  equily 
suit.     lb. 

11.  Pabtnebship  SETTLEMENT:  ACQUIESCENCE:  FBAUD.  Where  the  pre- 
ponderance of  the  evidence  is  that  there  was  a  complete  and  final 
settlement  of  all  the  accounts  and  debts  of  a  firm,  and  all  parties 
acquiesced  therein  for  two  years  or  more,  a  court  of  equity  will  not 
permit  that  settlement  to  be  set  aside  (no  fraud  in  securing  the 
settlement  being  alleged)  on  the  petition  of  a  stockholder  who  al- 
leges the  firm  has  or  had  a  lot'  of  unpaid  notes  and  other  manu- 
factured goods,  all  of  which  were  considered  worthless  when  that 
seitlement  was  made.    lb. 

12.  Eqxtitt  mcobee:  LnnTED  BY  PLEADINGS:  GBNEBAL  pBATEBi  The  de- 
cree must  always  be  responsive  to  the  pleadings,  and  is  always  lim- 
ited by  them.  Nothing  can  be  embraced  in  the  decree  not  covered  by 
them.  The  rule  that  under  a  general  prayer  for  relief  a  party  may 
have  any  relief  to  which  he  may  show  himself  entitled,  is  limited  to 
relief  founded  on  and  consistent  with  the  scope  of  the  pleading^,  and 
not  such  as  may  be  developed  at  the  trial.    Needles  v.  Ford,  495. 

13.  VOLUNTABY   DEED:    EQUITY    DECBEE:    OENEBAL    PBAYEB:    BENTS,    ETa 

In  a  suit  to  set  aside  a  deed  as  being  voluntary  and  therefore  fraud- 
ulent and  void  as  to  creditors,  there  can  be  no  decree  concerning 
rents  collected  by  defendant,  unless  there  are  gome  allegations  in 
the  pleadings  in  reference  thereto.    lb. 

ESTOPPEL. 

1.  Validity.  Estoppel  must  be  pleaded  to  be  available.  Hunt  ▼. 
Searcy,  158. 

2.  Assailing  deed:  common  soubce  of  title:  lqotationb.  If  de- 
fendant claims  title  by  limitation,  he  is  not  estopped  from  assailing 
a  deed  through  which  plaintiff  claims  as  the  heir,  of  the  grantee,  by 
the  fact  that  the  grantee  afterwards  made  conveyance  to  defendant, 
lb. 

3.  Loan  by  pbesidbnt  of  bank:  estoppel  of  bank.  Where  a  bank 
permits  its  president  as  its  agent  to  arrange  a  loan  of  money  for 
the  purchase  of  stock,  it  is  estopped  to  afterwards  deny  the  legiti- 
mate nature  of  the  loan.    Roe  v.  Bank  of  Versailles,  406. 

4.    :  !    UNAUTHOBIZED   ACT   OF   PBE6IDENT:    BATIFIGATION : 

estoppel.  Though  the  act  of  a  bank's  president  in  arranging  for  a 
loan  of  money  for  the  purchase  of  stock  is  unauthorized,  yet,  if  the 
loan  is  afterwards  ratified  by  the  bank,  the  bank  can  not  subse- 
quently question  its  legitimate  character.    lb. 

EVIDENCE. 

1.    EJECTMENT:   DEFENSE  OF  LIMITATIONS:   GENEBAL  DENIAL:    INSANTTT. 

In  an  ordinary  ejectment,  where  the  answer  pleads  a  general  denial 
and  the  ten-year  limitation,  it  is  not  competent  to  permit  defend- 
ant to  show  that  the  deed  through  which  plaintiff  claims  was  void- 
able because  made  by  a  grantor  who  was  insane  though  not  in  ward. 
Such  issue  was  not  raised  by  the  pleadings,  nor  did  defendant  have 
any  right  to  raise  it.    Hunt  v.  Searcy,  158. 
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2.  NEGLIGENCE:  BIDING  ON  PBEIGHT  TRAINS:  ALLEGATIONS:  PROOF.  Al- 
legations that  deceased  was  on  a  train  as  a  passenger,  with  the 
knowledge  and  consent  of  the  company,  are  not  sustained  by  evi- 
dence that  he  was  there  as  a  trespasser.  Feeback  v.  Mo.  Pacific 
Ry.  Co.,  206. 

3.   :  :  :  CUSTOM.    Evidence  that  persons  were  in 

the  habit  of  riding  in  the  cabooso  of  defendant's  freight  train  with- 
out objections,  regardless  of  the  rules  of  the  company,  is  not  admis- 
sible if  deceased  was  riding  between  two  cars.    lb. 


4.   :  DUTY  TO  PERSON  INJURED.    Unless  the  damage  complained 

of  arises  out  of  a  failure  to  perform  a  legal  duty  to  the  person  in- 
jured, or  to  a  class  which  embraces  him,  or  to  the  public  where  he  is 
concerned,  there  is  no  cause  of  action  for  negligence.    lb. 

5.  Age  of  dejtbndant:  competency.  It  is  always  competent  to  show 
the  size  and  age  of  defendant  and  the  knowledge  of  the  witnesses  in 
respect  thereto,  and  particularly  is  this  true  when  the  evidence  bears 
directly  upon  his  capacity  to  commit  the  crime  charged.  State  v. 
Armstrong,  267. 

6.  RAPE:  peotctration.  Where  one  officer  testified  that  defendant 
stated  to  him  that  he  struck  the  prosecutrix,  and  "then  tore  her 
drawers  and  got  on  her  and  accomplished  the  rape,"  and  another 
that  he  nodded  his  head  and  said  "yes,"  when  he  asked  him,  "Did 
you  do  it!"  and  the  physician  who  was  first  present  after  the  as- 
sault upon  the  girl,  who  was  only  about  sixteen  years  old,  stated  he 
made  a  digital  examination  and  ."found  the  hymen  absent,"  there 
was  sufficient  evidence  of  penetl%tion  to  permit  the  case  to  go  to 
the  jury.     lb. 

7.   :   CONFESSION:   competency.    A  statement  without  promise 

or  hope  of  leniency  to  the  defendant  made  by  the  officer  in  charge  of 
him,  even  at  the  time  when  he  was  informed  that  a  near-by  crowd 
was  probably  a  mob,  that  he  had  better  tell  the  truth  about  the 
clmrge  of  having  ravished  a  girl,  does  not  make  inadmissible  the 
confession  then  made  by  the  defendant  to  such  officer.    lb. 

8.  Sai£  of  forged  NOTE:  CHARGE.  An  information  charging  an  abso- 
lute sale  of  a  forged  note  is  not  supported  by  evidence  showing  an 
offer  to  sell,  and  that  the  bank  to  which  the  ofi'er  was  made,  without 
paying  or  offering  to  pay  anything,  kept  the  note,  and  had  defend- 
ant arrested.     State  v.  Walker^  366. 

9.  Objection:  harmless  error.  Where,  in  an  action  against  a  bank 
for  damages  to  plaintiflfs  business  and  credit  consequent  on  the 
bank's  refusal  to  honor  checks  drawn  by  plaintiff  on  it,  the  court 
permitted  the  same  inquiry  to  be  pursued  to  its  fullest  extent,  the 
previous  exclusion  on  defendant's  objection  of  plaintiff's  testimony 
as  to  the  extent  of  the  injury  done  him  in  his  business  by  the  re- 
fusal to  honor  his  checks  is  harmless  error.  (Overruling  State  ▼. 
Grate,  68  Mo.  loc.  cit.  28.)     Roe  v.  Bank  of  Versailles,  406. 

10.   :  NO  specific  GROUND:  INSUFFICIENCY.    An  objection  to  a 

question  that  it  was  incompetent,  irrelevant,  and  immaterial,  with- 
out stating  any  specific  ground,  is  insufficient  to  raise  the  objection 
that  the  evidence  related  to  a  matter  not  in  issue.    lb. 
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11.  Bank's  refusal  to  honor  checks:  witness:  valueless  testi- 
mony. In  an  action  against  a  bank  for  damages  to  plaintiff's  busi- 
ness and  credit,  consequent  on  the  bank's  refusal  to  honor  his  cheeks, 
a  witness  was  asked  if  he  understood  from  any  source  or  in  any 
way,  or  whether  he  got  information  from  any  one,  that  the  credit 
plaintiff  had  in  his  stock  business  was  on  account  of  the  defendant 
furnishing  him  money,  and  whether  plaintiff's  credit  ih  that  com- 
munity was  based  upon  that  fact,  and  replied  that  he  might  have 
heard  it  indirectly,  but  he  did  not  know;  it  might  have  had  some- 
thing to  do  with  it.  Held,  thtit  neither  the  questions  nor  answers 
could  have  worked  plaintiff  any  hurt,  as  the  witness  showed  a  whole- 
sale ignorance  on  the  subject.    lb. 

12.  Hearsay.  The  questions  called  for  and  the  answers  oonstitnted 
hearsay.    lb. 

13.  Understanding  of  witness.  What  the  witness  understood  was  not 
evidence.    lb.  ' 

14.  Surety  on  note:  payee:  protest.  It  is  proper  to  refuse  to  permii 
a  surety  for  plaintiff  on  a  note  to  state  whether  the  payee  said  any- 
thing to  plaintiff  about  his  checks  being  protested,  when  the  matter 
was  fixed  up.    lb. 

15.  Motion  for  security  for  costs:  insolvency:  irrelevancy.  It 
was  proper  to  refuse  to  admit  in  evidence  the  motion  filed  by  de- 
fendant to  require  plaintiff  to  give  security  for  costs,  for  the  pur- 
pose of  showing  that  the  plaintiff  was  insolvent,  and  that  defendant 
admitted  it;  for  such  insolvency  was  of  the  time  of  bringing  the 
suit,  and  bore  no  relevancy  to  the  issue  joined.     lb. 

16.  Financial  condition  of  plaintiff.  Plaintiff  having  been  per- 
.mitted  to  show  his  financial  condition  after  the  protest  of  his  checks, 
no  possible  injury  accrued  to  him  by  the  refusal  to  admit  the  mo- 
tion in  evidence.     lb. 

17.  Parol:  bank  cashier:  bank  books.  It  was  competent  to  prove  by 
parol,  through  the  cashier,  that  plaintiff  had  been  doing  business 
with  the  bank  prior  to  a  certain  date,  instead  of  resorting  to  the 
bank  books  for  that  purpose.     lb. 

18.  LOAN:    PRESlTkiPnON     OF    KNOWLEDGE    AND     APPROVAL.      WhcPC    the 

books  of  a  bank  ihow  that  a  certain  loan  was  made,"  and  there  is  no 
countervailing  evidence,  it  will  be  presumed  that  the  nature  and 
character  and  all  the  essential  features  of  the  loan  were  known  to 
the  bank;  and,  no  disapproval  of  the  loan  appearing,  it  will  be  fur- 
ther presumed  that  the  bank  approved  of  the  loan.    lb. 

19.  Condition  of  credit.  Where  the  president  of  a  bank  made  an 
agreement  with  a  party  whereby  such  party  was  to  get  money  from 
the  bank  to  buy  a  certain  description  of  hogs,  he  is  competent  to  tes- 
tify of  the  kind  of  hogs  the  party  was  to  buy  under  the  terms  of 
the  contract  as  a  condition  of  getting  credit  at  the  bank.     lb. 

20.  Bank  book  entries.  It  is  proper  to  admit  in  evidence  the  entry 
from  a  bank  journal  showing  the  amount  paid  on  a  note  payable  to 
the  bank.     lb. 


21.   Deposition:    immateriality:,   overruling  objection:    no 

Where  a  witness  making  a  deposition  did  not  testify  to  anything 
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material  to  the  issues  in  a  case,  there  was  no  prejudicial  error  in 
overruling  an  objection  to  his  deposition.    lb. 

22.  AOnON  AOAIKST  BANK:  DAMAGES:  REFUSAL  TO  HONOB  CHECKS: 
OFFEB   TO    BUY   PLAINTIFF'S    CLAIM:    IMMATEBIAL    EVIDENCE.      In    an 

action  against  a  bank  for  damages  to  plaintiff's  business  and  credit, 
consequent  on  the  bank's  refusal  to  honor  his  checks,  evidence  as  to 
whether  or  not  a  person  offered  to  buy  plaintiff's  claim  against  the 
bank  is  wholly  immaterial  and  foreign  to  the  issues,  and  an  objec- 
tion to  asking  plaintiff  in  regard  to  the  person  making  him  such 
offer  is  well  taken.    lb. 

23.   :  :  :  :  impeaching  testimony:  collat- 

EBAL  issue.  Though  the  person  alleged  to  have  made  the  offer  had 
denied  that  he  ever  tried  to  buy  plaintiff's  claim  against  the  bank, 
evidence  of  plaintiff  that  he  had  made  such  an  offer  is  not  admissi- 
ble for  the  purpose  of  impeaching  such  person's  testimony  on  that 
point;  it  being  on  a  collateral  issue  on  an  impertinent  matter.     lb. 

24.  PBACTIGB:  testimony  AFTEB  CASE  CLOSED:  TRIAL  COUBT'S  DISCRE- 
TION. It  is  entirely  discretionary  with  the  trial  court  whether  a 
witness^  after  the  evidence  is  closed,  shall  be  permitted  to  again  oc- 
cupy  the  witness  stand.    lb. 

26.  NOTE:  APPUCATiON  OF  DEPOSIT:  PAROL  EVIDENCE.  Parol  evidence  is 
competent  to  show  that,  at  the  time  a  note  was  given  to  a  bank,  the 
maker  directed  that  any  deposit  he  should  thereafter  mkke  should 
be  credited  on  the  note,  although  before  its  maturity,  for  it  did  not 
in  the  least  vary  or  contradict  the  note.     lb. 

26.  NEGLIGENCE:    DEFECTIVE   MACHINERY:    OPINION   OP  EXPERTS.      Expert 

witnesses  who  are  familiar  with  the  machinery,  to  whose  defects 
plaintiff  charges  his  injury  (such  as  the  foreman  of  ironworks,  the 
master  mechanic,  the  head  roller,  the  president  of  the  defendant 
company,  who  was  a  civil  and  mechanical  engineer  and  had  seen 
the  machinery  in  actual  operation  for  eighteen  years),  may  give 
opinions  based  on  their  own  actual  knowledge  of  the  condition  of  the 
machinery.  Tlieir  opinion  can  not  be  limited  to  answers  to  hypo- 
thetical questions  based  on  facts  detailed  by  others.  Kaminski  v. 
Tudor  Iron  Works,  462. 

27.  Admissibility  of  rebuttal  testimony:  witnesses  discharged. 
It  is  proper  to  permit  plaintiff  to  introduce  evidence  in  rebuttal 
whether  defendant's  witnesses  are  in  court  or  not,  or  whether 
they  have  been  discharged  or  not,  for  testimony  in  rebuttal  should 
be  carefully  and  strictly  limited  to  disproof  of  the  testimony  ad- 
duced by  the  defendant.    Glenn  v.  Stewart,  584. 

28.  :  :  newly-disoovered  evidence:  agreement:  reopen- 
ing CASE.  At  the  approach  of  lecess,  plaintiff  announced  that  he 
wished  to  introduce  only  one  other  witness,  a  doctor,  and  when  the 
court  insisted  that  he  introduce  him  before  recess  he  stated  he  waa 
not  in  court.  Thereupon  the  court  agreed  that  he  mif?ht  introduce 
him  after  the  recess,  and  requested  the  attorneys  to  prepare  their  in- 
structions, and  discharged  the  witnesses.  On  reassembling  the  doc- 
tor had  not  come  in  and  plaintiff  offered  to  introduce  a  witness  in 
rebuttal  of  the  testimony  of  defendant,  who  was  then  in  court,  to 
which  defendant  objected,  on  the  ground  that  the  case  had  been 
closed  and  the  witnesses  discharged,  and  in  reply  to  this  the  plain- 
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tiff  stated  that  the  facts  he  proposed  to  show  by  the  witness  wore 
strictly  in  rebuttal,  and  that  he  had  learned  that  the  witness  was 
cognizant  of  them  for  the  first  time  within  the  recess  hour.  Held, 
that  this  proposed  testimony  was  not  of  the  character  denominated 
newly-discovered  evidence,  and  could  not  be  disposed  of  i^  being 
cumulative,  but  was  properly  admissible  as  rebuttal,  and  the  court 
erred  in  excluding  it.  The  gravamen  of  the  error  is  not  that  the 
proposed  testimony  might  not  have  been  rebuttal,  but  that  the  wit- 
ness was  not  permitted  to  testify  at  all.  Held,  also,  that  the  court 
was  not  justified  in  excluding  the  testimony  on  the  ground  that 
plaintiff  had  distinctly  agreed  that  he  had  but  one  other  witness, 
and  he  a  doctor,  since  when  this  witness  was  offered,  plaintiff  also 
stated  that  he  learned  of  the  witness's  knowledge  since  the  ad- 
journment for  recess.    lb. 

29»    NEGLIGENCE:     EXPLOSION    IN     SEWEB:     TWO    INDEPENDENT    CAUSES: 

plaintiff's  burden.  In  a  suit  for  personal  injuries  alleged  to  be 
due  to  the  negligence  of  a  city  in  permitting  oil  gases  to  accumu- 
late in  a  sewer  and  to  explode  for  lack  of  proper  vents,  it  is  for  the 
plaintiff  to  account  for  the  explosion  and  the  causes  of  it;  and  if  the 
evidence  shows  thaf  there  was  present  at  least  two  other  independ- 
ent e:5)k)sive  gases,  to- wit,  sulphuretted  hydrogen  and  marsh  gas, 
the  burden  is  on  plaintiff  to  show  which  of  the  explosive  gases  was 
responsible  for  the  accident — ^the  oil  gas  charged  in  the  petition  to 
be  the  cause,  or  the  other  gases.     Fuchs  v.  St.  Louis,  620. 

30.    :   SPECIFIC  ACTS:   PBOOP.     Where  specific  acts  of  negligence 

are  charged,  evidence  of  other  acts  is  inadinissible.  So  that  where, 
in  a  suit  against  a  city  for  damages  for  the  death  of  plaintiff's  hus- 
band as  the  result  of  the  explosion  of  gas  in  a  sewer,  the  two  spe- 
cific acts  of  negligence  charged  are  a  failure  to  prevent  the  forma- 
tion and  accumulation  of  gases,  and  a  failure  to  open  vents  spec- 
ially designed  to  carry  off  gases,  evidence  that  the  use  of  a  fan  or 
blower  would  have  eliminated  the  gasea  or  rendered  them  non-ex- 
plosive, should  be  excluded.    lb. 

31.    :    EXPEBT   TESTOIONT:    EXPULSION    OF    OASES    FBOIC    SEWpRS: 

HEBE  THEOBT.  A  mining  engineer  and  consulting  chemist,  who 
never,  as  a  scientist,  investigated  ventilation  of  sewers  and  never 
saw  any  test  made  of  a  blower  or  fan  for  extracting  explosive  gases 
in  a  sewer  and  knows  nothing  of  the  actual  results  of  such  tests  if 
really  made,  is  not  qualified  as  an  expert  to  testify  that  the  use  of 
a  blower  or  fan  would  have  rendered  the  gases  non-explosive.  Hia 
testimony  is  mere  theory,  and  should  not  be  admitted,  and  if  ad- 
mitted the  court  should  instruct  the  jury  that  it  is  to  be  utterly  dis- 
regarded,    lb. 

EXECUTIONS. 

1.  Homestead:  acquired  by  sai^  of  homestead  in  iowa.  A  home- 
stead acquired  in  Missouri  **with  the  consideration  derived  from  the 
sale  of  a  prior  homestead"  in  another  State,  is  subject  to  the  pay- 
ment of  debts  which  had  accrued  before  the  deed  to  the  Missouri 
homestead  was  filed  for  record.  The  statute  (sec.  3623,  R.  S.  1899) 
in  referring  to  the  acquiring  of  one  homestead  with  the  considera- 
tion derived  from  the  sale  of  another,  refers  wholly  and  exclusively 
to  Missouri  homesteads,  and  does  not  mean  that  the  one  sold  may 
be  situate  in  another  State.  This  ruling  is  in  harmony  with  the 
Missouri  statute,  and  in  this  case,  with  the  principles  of  interstate 


Digitized  by  VjOOQ IC 


INDEX.  737 

eomitj  as  interpreted  by  the  courts  of  the  foreign  State   (Iowa). 
'  State  Bank  of  Eagle  Qrove  v.  Boughertj,  1. 

2.  Taxation:  baix:  subdivisions.  Whether  the  several  legal  subdi- 
visions of  the  land  were  assessed  as  one  tract  or  assessed  sepa- 
rately, the  sheriff,  at  a  sale  under  special  fieri  facias,  can  not  sell 
the  land  as  a  whole,  but  must  sell  it  by  subdivisions  and  can  sell 
only  so  much  as  is  necessary  to  satisfy  the  execution  and  costs,  and 
if  he  sells  it  us  a  whole,  the  sale  will  be  set  aside  on  a  direct  pro- 
ceeding in  equity.    Yeaman  v.  Lepp,  61. 

8.   :  :  :  PETITION:  PRBSUMPTIONS.    Where  the  law 

requires  contiguous  land  owned  by  one  person  to  be  by  the  assessor 
consolidated  into  one  tract,  it  will  be  presumed,  in  the  absence  of 
averment  or  proof  to  the  contrary,  that  the  assessor  did  his  duty 
and  assessed  it  as  the  law  requires;  and,  hence,  in  an  equity  suit  to 
Bet  aside  the  sheriffs  sale,  in  the  absence  of  contrary  averments,  it 
will  be  presumed  that  the  judgment  and  fi^eri  fadaa  in  the  tax  suit 
directed  the  sheriff  to  sell  the  land  or  so  much  thereof  as  was  nec- 
essary to  satisfy  the  judgment,  execution  and  costs.     lb. 

4.    HOMESTEAD:   SALE:   PABT  INVESTMENT  OF  VBOCEEDB,      A  homesteader 

may  sell  one  homestead  and  with  the  proceeds  acquire  another,  and 
the  new  homestead  will  be  exempt  from  execution  as  fully  as  the 
former  one.  And  where*  a  part  only  of  the  proceeds  of  such  home- 
stead was  invested  in  such  new  homestead,  it  is  pro  ianio  exempt 
from  execution,  and,  hence,  a  judgment  which  secies  to  subject  the 
whole  to  execution,  can  not  stand.    Rose  v.  Smith,  81. 

6.  :  :  REiNVESTiiENT :  MIXING  PBOCEEDS.  The  home- 
steader, by  one  contract,  as  an  entirety,  agreed  to  buy  a  homestead 
in  town  for  $1,100,  and  a  livery  stable  for  $1,370,  and  then  mort- 
gaged his  country  homestead  for  $1,500,  and  immediately  moved 
into  the  town  house,  and  paid  for  the  livery  stable,  and  with  the 
remaining  $130  and  money  realized  from  the  sale  of  his  stock  and 
farming  implements  paid  the  purchase  price  of  the  town  house. 
Held,  that  the  contract  for  the  purchase  of  the  two  being  an  en- 
tirety, a  court  of  equity  will  not  subject  the  new  homestead  to  the 
payment  of  the  balance  due  after  foreclosure  of  the  mortgage  on  the 
country  homestead,  but  will  hold  that  the  new  homestead  was  ac- 
quired by  the  proceeds  arising  from  the  sale  of  the  former  one.     lb. 

FELLOW-SERVANTS. 

1.  NEGLIGENCE:  INSTRUCTION.  Where  plaintiff's  injury  may  properly 
be  said  to  have  resulted  from  the  negligence  of  fellow-servants,  de- 
fendant is  entitled  to  an  instruction  relieving  it  of  damages,  on  the 
ground  that  the  injury  was  chargeable  to  fellow-servants.  Kamin- 
ski  V.  Tudor  Iron  Works,  462. 

2.    :    PLEADING  NEGLIGENCE  OF   FELLOW-SERVANT.      It   is   UOt  UCC- 


essary  that  defendant  plead  that  the  injury  was  due  to  the  negli- 
gence of  plaintiff's  fellow-servants.  That  defense  does  not  admit 
any  negligence  on  the  part  of  defendant,  but  strikes  at  the  root  of 
plaintiff's  cause  of  action,  and,  hence,  is  raised  by  a  general  denial. 
In  this  respect  it  is  different  from  the  plea  of  contributory  negli- 
gence, which  is  in  the  nature  of  a  confession  and  avoidance.    lb. 
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FOEGERY. 

1.  Ceiminal  LAW:  iNFOBifATiON:  COUNTS:  iHDtiOEMEin'.  Where  an 
information,  in  the  first  clause,  alleges  that  at  the  time  and  place 
specified  the  defendant  "did  willful^r,  unlawfully,  and  feloniously 
have  in  his  possession  a  certain  false,  forged,  and  counterfeit  prom- 
issory note,  purporting  to  be  made  by,"  etc.,  then  sets  up  a  copy  of 
the  note,  and- follows  with  another  clause  charging  the  offense  of 
selling  such  forged  note,  the  first  clause  (not  containing  the  essen- 
tials of  Revised  Statutes  1899,  section  2002,  that  defendant  knew 
the  note  was  forged,  and  that  he  intended  to  defraud)  should  not  be 
considered  a  separate  count,  but  only  as  inducement  or  a  prepara- 
tory statement  to  the  real  charge  set  out  in  the  next  elaiise.  State 
V.  Walker,  366. 


2.    :    :    PRESUMPTION    OF    OOBBEOT    RESTORATION:    CERTIFI- 

OATB  OF  CLERK.  Where  the  certificate  of  the  clerk  of  the  court 
states  that  the  information  on  which  defendant  was  tried  was  not 
'the  original  information  filed  in  the  cause,  but  a  copy,  as  per- 
mitted to  be  restored  by  the  court,"  it  must  be  presumed  that  the 
restoration  was  correctly  made.    lb. 

8.  :  DEFINITION:  VARIANCE.  Under  Revised  Statutes  1899,  sec- 
tion 2002,  defining  as  forgery  in, the  second  degree  the  selling  or 
offering  to  sell  any  forged  instrument,  Jmowing  it  to  be  forged,  with 
intent  to  'Hiave  the  same  altered  or  passed,"  where  an  infonnation 
charging  the  sale  of  a  forged  note  contained  the  word  'Hrttered," 
instead  of  ''altered,"  and  also  alleged  that  the  sale  was  'Snth  intent 
to  injure  and  defraud" — ^words  not  contained  in  the  statute — such 
variance  from  the  language  of  the  statute  did  not  change  the  mean- 
ing, or  render  the  information  insufficient.    lb. 


4.   :  :  CHARGE:  EVIDENCE.    An  information  charging  an 

absolute  sale  of  a  forged  note  is  not  supported  by  evidence  show- 
ing an  offer  to  sell,  and  that  the  bank  to  which  the  offer  was  inade» 
without  paying  or  offering  to  pay  anything,  kept  the  note,  and  had 
defendant  arrested.    lb. 

FRANCHISES.    See  Cities,  Towns  and  Villages^  1,  2,  3. 

FRATERNAL  BENEFICIARY  SOCIETIES.    See  Insurahob. 

FRAUDS. 

1,  Settino  aside  DEED:  MISREPRESENTATIONS:  VALUE  OF  NOTES.  Rep- 
resentations that  certain  worthless  notes  given  as  payment  for  real 
estate,  were  secured  by  a  deed  of  trust  on  good  land,  tillable  and 
renting  for  $250  a  year,  whereas  in  fact  the  holder  knew  the  land  to 
be  worthless  and  the  title  notes  also,  justify  an  equity  court  in  set* 
ting  aside  a  deed  to  him.    Morley  v.  Harrah,  74. 

2.   :  :  :  SUPPRESSION  OF  TRUTH.    The  willful  and 

conscious  suppression  of  the  truth  is  as  blameworthy  as  the  will- 
ful  and  conscious  expression  of  an  untruth.    lb. 

8.  : : !  TRANSFER  OF  TITLE  TO  ANOTHER.  The  imme- 
diate transfer  of  title  to  another,  without  consideration  or  even 
knowledge  of  that  fact  by  the  grantee,  is  itself  evidence  that  the 
grantor  had  interpretated  hiA  action  in  obtaining  a  deed  to  the  real 
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estate  bj  representing  the  consideration  notes  to  be  good,  as  fraudu- 
lent and  untruthful.    lb. 

4.  Capacity  to  cjontract:  will:  oowtbact:  difference:  strongeb 
MIND.  One  may  have  mental  capacity  to  make  a  will,  where  there  is 
no  overreaching  mind  to  contend  vnth,  and  yet  be  incompetent  to 
contract  with  a  living  person  seeking  his  own  advantage.  But  it  is 
not  sufficient,  in  order  to  set  aside  a  contract,  to  show  that  the 
man  who  complains  was  not  as  strong-minded  as  the  other.  Wilson 
y.  Jackson,  135. 

5.  :  FACTS:  OPINION.    Where  a  number  of  witnesses  gave  it  as 

their  opinion  that  defendant  was  weak-minded  and  incapacitated  to 
make  a  contract  for  the  exchange  of  land,  but  gave  no  fact  upon 
which  such  opinion  of  incapacity  could  be  based,  there  being  no  fidu' 
ciary  relation,  the  judgment  of  the  circuit  court  setting  the  deeds 
aside  will  be  reversed.     lb. 

<).  MISREPRESENTATION:  OPINION.  Misrepresentations  of  what  lands 
may  be  made  to  produce  (rather  than  what  they  had  produced) 
being  matters  of  opinion,  are  not  such  misrepresentations  of  facts, 
even  if  unwarranted,  as  will  vitiate  a  contract.    lb. 

7.  Exchange  of  lands:  discrepancy  in  value.  Where  defendant 
in  the  exchange  of  lands  obtained  two  hundred  acres  in  Alabama 
assessed  at  $1,000  and  exchanged  eighty  acres  of  Missouri  land 
therefor  worth  $1,600,  there  is  no  such  descrepancy  in  value  as  calls 
for  equitable  relief.     lb. 

8.  Setting  aside  deed.  The  facts  of  this  case  are  reviewed  and  it  is 
held  that  there  was  no  evidence  on  which  to  base  the  decree  setting 
aside  a  deed  from  defendant  to  plaintiff  for  the  land  in  suit, 
and,  therefore,  that  decree  is  reversed,  and  judgment  for  ouster  and 
for  damages  for  rents  and  profits  is  directed  to  be  entered.    lb. 

9.  Judgment  :  burden.  Where  a  judgment  is  attacked  as  having  been 
obtained  through  fraud  and  deceit  the  burden  is  on  the  assailing 
party  to  show,  by  a  preponderance  of  the  evidence,  that  fraud  was 

•  practiced  in  the  very  act  of  obtaining  the  judgment,  and  in  such 
proceeding  every  presumption  is  to  be  indulged  in  favor  of  its 
hitegrity.    Johnson  v.  Realty  Co.,  325. 

10.  :  collateral  attack.  A  judgment  obtained  in  a  court  hav- 
ing jurisdiction  of  the  parties  and  the  subject-matter  in  controversy, 
is  conclusive  between  the  parties  and  their  privies,  and  it  is  not 
permitted  to  any  of  them  to  subsequently  go  behind  it  for  the  pur- 
pose of  showing  a  state  of  facts  which  might  have  been  a  defense 
to  the  action  in  which  the  judgment  was  rendered.    lb. 

11.  :  NEGLECT  OF  ATTORNEYS:  SETTING  ASIDE  SALE  UNDER  EXE- 
CUTION. Where  the  plaintiff,  by  promises  of  continuances  made 
to  the  attorney  of  a  corporation,  and  during  his  absence  and  by 
fraudulently  taking  advantage  of  his  absence,  and  of  the  absence  of 
his  own  regular  attorney,  obtains  judgment  against  the  company  by 
default,  which  is  not  subsequently  directly  attacked  as  being  fraudu- 
lent, but  plaintiff  sues  out  execution  and  levies  on  land  which  said 
company  has  voluntarily  conveyed  to  a  stockholder,  and  buys  the 
same,  and  then  brings  suit  to  set  such  deed  aside,  the  grantee  can 
not  show,  as  a  defense  to  such  equitable  proceeding,  the  circum- 
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stances  under  which  the  judgment  through  which  plaintiff  claims 
title,  waa  obtained,  nor  the  neglect  of  the  companj's  attorney 
thereat,  nor  the  false  promises  made  by  plaintiff  or  his  attorney  as 
to  continuances,  etc.,  nor  that  that  judgment  was  founded  on  a 
note  which  plaintiff  had  stolen.    lb. 

12.  VoLUKTABT  00NTETANCE8:  uiTOUE  INTLUENCE.  An  old  man,  In  ac- 
cordance with  views  for  which  he  had  long  contended,  that  the 
proper  disposition  for  a  father  to  make  of  his  lands  was  to  give 
them  to  his  sons,  as  his  father  had  done  before  him,  conveyed  certain 
lands  to  his  sons  as  they  married  and  assumed  an  independent 
career,  and  shortly  before  his  death  gave  other  married  sons  certain 
lands  apart  from  his  homestead,  which  he  conveyed  to  his  two  sons 
who  had  remained  at  home  with  him,  expressly  requesting  his  wife 
not  to  sign  that  deed,  thus  excluding  his  married  daughters  from 
any  participation  in  his  estate.  Held,  that  there  was  nothing  in 
these  facts  tiiat  indicated  any  undue  influence  over  him  by  any  of  his 
sons  thus  favored.    Carter  v.  Dilley,  564. 

13.   :  INCAPACITY  OP  QBANTOR.    Since  the  weight  of  oral  evidence 

in  a  suit  to  set  aside  voluntary  deeds  to  certain  children  by  a  de- 
ceased grantor  on  the  groimd  that  he  was  incapacitated  to  make  the 
same,  depends  largely  on  the  character,  experience  and  intelligence 
of  the  witnesses,  the  appellate  court,  where  this  evidence  consists 
of  incongruous,  inconsistent  and  conflicting  statements,  will  defer 
to  the  finding  of  the  chancellor  on  this  fact.     lb. 

14.   :  DBXivEBY:  AMENDMENT  OF  PLBAOINO.     Where  plaintiff  has 

based  his  suit  to  set  aside  voluntary  deeds  by  a  father  to  certain 
favored  children,  on  the  ground  of  their  \mdue  influence  over  him^ 
and  his  mental  incapacity  to  make  the  same,  and  the  suit  has  been 
tried  on  that  theory,  it  is  not  proper  to  permit  him,  after  all  the 
evidence  in  chief  has  been  given  on  each  side,  to  amend  his  petition 
to  charge  that  such  deeds  were  never  delivered,  for  that  claim  is 
wholly  inconsistent  with  the  cause  of  action  stated  in  the  original 
petition.    lb. 

16.     TbUST  FUNDS:   TORTFBASOBS :  JOINT  PROFITS  BETWEEN   SPECULATOBe : 

SECBET  SYNDICATE.  It  is  held  in  this  case  that  the  defendant,  to 
whom  were  deeded  certain  lands  as  trustee  for  a  certain  syndicate, 
was  responsible  not  only  for  the  $3,500,  the  profit  to  himself,  but  for 
the  $10,600,  the  profit  which  he  and  two  others  who  formed  a  secret 
inner  syndicate  within  the  other  outer  syndicate,  jointly  realized  by 
the  entrusting  to  them  of  $21,000  by  the  other  partners  on  the  repre- 
sentation to  them  that  such  was  their  share  of  the  purchase  price  of 
the  land,  when  in  fact  it  was  only  half  that  sum.  The  funds  thus 
placed  in  the  defendant's  hand  Were  trust  fimds,  and  he  is  respon- 
sible to  the  uninformed  partners  for  the  whole  of  it,  and  he  can  not 
excuse  himself  by  showmg  that  he  got  only  $3,500  of  the  $10,500 
thus  deceptively  obtained  from  the  other  partners,  and  that  the  re- 
maining $7,000  went  to  his  other  two  joint  deceivers.  Davis  v.  Hoff- 
man, 573. 

IC.  :  MI8APPB0PRIATI0N:  LIABILITY.  One  who  has  misappropri- 
ated trust  fimds  (that  is,  does  not  spend  them  for  trust  purposes)  is 
liable  for  the  whole  of  them,  and  it  is  immaterial  how  he  spent  them, 
or  who  participated  in  the  misappropriation,  or  profited  by  that  act, 
lb. 
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17.    :    TORTFEASORS:    SECRET  INNER  SYNDICATE:    PERMXTTINO  DEED 

OF  TRUST.  Where  one  to  whom  is  deeded  land  in  trust  as  represen- 
tative of  a  syndicate  of  purchasers,  permits  a  deed  of  trust  to  be 
made  thereon,  for  the  benefit  of  the  members  of  an  inner  secret  syn- 
dicate, he  is  responsible  to  all  partners  outside  the  secret  for  their 
.  proportional  part  of  the  money  derived  from  the  mortgage,  whether 
or  not  he  shared  in  the  profits  of  the  secret  transaction.    lb. 

ERA  UDULENT  CONVEYANCES. 

1.  HoHESTBAD:  INSOLYENOT:  SALE  OR  MORTGAGE.  The  head  of  a  family 
whether  he  be  solvent  or  insolvent,  may  deed  his  homestead  to  hU 
wife  and  she  may  deed  it  to  her  brother,  and  his  creditors  can  not 
imi)each  transfer,  as  having  been  made  in  fraud  of  their  rights,  for 
having  no  claim  upon  the  homestead  no  transfer  thereof  can  impair 
their  rights.  Such  transfer  carries  a  good  title,  no  matter  what 
motive  actuated  it.    Rose  v.  Smith,  81. 

2.  Imputed  knowledge:  attornet  and  notary  pubuo.  Where  one 
of  the  partnership  of  attorneys  is  employed,  not  as  an  agent  to 
negotiate  a  trade  for  the  grantee  in  a  deed,  but  only  to  examine 
the  abstract  of  title,  draw  up  the  deed  and  take  the  acknowledgmebt 
of  the  grantor,  the  knowledge  that  his  law  partner  may  have  had  of 
the  grantor's  intention  to  convey  his  property  for  the  purpose  of 
delaying  and  hindering  his  creditors,  is  not  imputable  to  the  gran- 
tee. For  in  such  case  the  grantee  does  not  seek  to  retain  the  fruits 
of  a  contract  made  by  such  attorney,  but  of  one  made  by  himself. 
Weil  V.  Reiss,  125. 

3.  :  STOPPING  CHECK.    Unless  it  has  come  to  the  knowledge  of 

the  grantee  tliat  the  purpose  of  a  sale  and  conveyance  to  him  was 
the  defrauding  of  the  grantor's  creditors,  or  unless  the  facts  and 
circumstances  brought  to  light  «at  the  trial  tending  to  prove  that 
such  was  the  grantor's  purpose  had  come  to  his  loaowl^ge,  fraud 
can  not  be  impute  to  him  because  he  did  not  stop  the  payment  of  a 
check  for  several  days  after  he  had  received  his  deed  and  after  he 
had  heard  the  grantor  had  made  a  trust  deed  for  the  benefit  of  cer- 
tain creditors.     lb. 


4.  :  GARNISHMENT:   CASHING  CHECK.     To  be  Summoned  as  a 

garnishee  in  an  attachment  against  one  who  has  disposed  of  his 
property  for  the  purpose  of  fraudulently  delaying  his  creditors,  does 
not  advise  the  garnishee,  who  has  lately  bought  land  from  him  and 
paid  for  it,  of  any  fact,  tending  to  show  fraud  on  his  part;  on  the 
contrary,  its  tendency  is  to  show  the  opposite.  Nor  is  such  garnish- 
ment such  notice  as  requires  him  to  stop  the  cashing  of  a  check . 
which  he  has  given  in  payment  of  the  land.    lb. 

5.  Setting  aside:  pleading.  In  a  suit  in  equity  to  set  aside  a  deed 
on  the  ground  of  fraud,  it  is  not  sufficient  to  allege  that  the  deed 
was  fraudulent,  or  that  it  was  for  the  purpose  of  hindering  and 
delaying  creditors,  or  that  it  was  suffered  to  be  used  for  that  pur- 
pose. Unless  such  characterization  is  accompanied  by  a  statement 
of  facts  constituting  the  fraud,  the  pleading  amounts  to  nothing. 
Bumham  v.  Boyd,  186. 

6.  Preferred  creditors:  knowledge  of  unrecorded  deed.  Knowl- 
edge by  a  preferred  creditor  that  an  indorser  of  the  firm's  notes 
was  secured  by  an  unrecorded  mortgage  on  the  lands  of  a  member  of 
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the  firm,  does  not  make  fraudulent  a  deed  of  trust  conveying  tiie 
lands  to  such  preferred  creditor  as  security  for  his  debt,  the  security 
not  being  out  of  proportion  to  the  amount  of  the  debt  due  him*    lb. 

7.   :  EXTENSIONS  OP  NOTES:  DEIAT.     An  agreement  in  writing 

with  the  mortgagor  to  extend  for  two  years  the  time  of  payment 
of  the  notes  secured  by  the  deed  of  trust  to  the  preferred  creditor 
on  the  farm  of  a  member  of  the  firm,  on  conditions  that  the  interest 
be  promptly  paid  and  the  improvements  be  kept  up,  being  supported 
by  no  new  consideration,  did  not  prevent  other  creditors  from  -pajing 
off  the  notes  and  being  subrogated  to  the  right  of  the  preferred  cred- 
itor, and  was  no  such  "delay"  as  the  statute  contemplates.    lb. 

8.   :  RECORDING  AT  NIGHT.    The  execution  of  a  deed  of  preference 

at  one  o'clock  Monday  morning,  and  the  arousing  of  the  recorder 
at  four  in  order  that  the  same  might  be  filed  for  record,  unaccom- 
panied by  any  other  facts  indicating  fraud,  do  not  justify  the 
setting  of  the  deed  aside.     lb. 

9.  Deed  to  wefe:  love  and  affection:  void  as  to  creditors.  A  con- 
veyance having  its  sole  consideration  in  love  and  affection,  for  in- 
stance, a  deed  by  a  husband  to  the  wife  as  a  provision  for  her  and 
his  children,  is  a  voluntary  deed,  and  fraudulent  in  law  and  void  as 
to  existing  creditors,  when  made  by  an  insolvent,  or  by  one  ren- 
dered insolvent  by  the  very  act  of  conveying  the  property.  And  this 
is  the  law  although  the  grantee  may  have  been  ignorant  of  the  in- 
solvency of  the  grantor,  and  ignorant  of  the  fraud  committed  and  in- 
tended.   Needles  v.  Ford,  495. 

10.  :  reconveyance  tq  WIFE:  unrecorded  deed.  Nor  does  a  vol- 
untary conveyance  by  the  wife  of  the  land  tlto  voluntarily  con- 
veyed to  her,  to  a  third  person,  and  a  reconveyance  to  her  by  such 
third  person  by  a  deed  which  is  kept  from  record,  the  grantor  never- 
theless remaining  in  possession  and  collecting  the  rents,  relieve  tiie 
first  deed  or  the  subsequent  ones  of  their  fraudulent  character.    lb. 

11.   :  DOWER:  priority  OF  MEN.    Where  a  deed  to  a  wife  has  been 

set  aside  as  fraudulent  as  te  hJer  husband's  creditors,  her  right  to 
dower  is  revived,'  and  her  dower  right  can  not  be  postponed  to  a 
settlement  of  his  debts,  but  takes  precedence  over  the  Hens  of  his 
creditors.    lb. 

12.  Voluntary  deed:  equity  decree:  general  pRAYim:  rents,  ito. 
In  a  suit  to  set  aside  a  deed  as  being  voluntary  and  therefore  fraud- 
ulent and  void  as  to  creditors,  there  can  be  no  decree  ccmoeming 
rents  collected  by  defendant,  unless  there  are  some  allegations  in 
the  pleadings  in  reference  thereto.    lb. 

GAMBLING. 

1.  Gambling  contract:  for  betting  and  pool-selling  on  race 
course,  a  contract  which  by  ite  terms  sells  to  certain  persons  the 
exclusive  privileges  of  betting  and  book-making  on  a  race  course, 
is  a  contract  for  gambling  with  the  public,  and  being  such,  the 
courte  will  not  aid  either  party  thereto  in  ite  enforcement.  UUman 
V.  St.  Louis  Fair  Assn.,  273. 


:  EXECUTORY:   IN  PARI  DELICTO.     Where  both  parties  to  a 

gambling  contract  are  in  pari  delicto,  the  courte  will  not  aid  either 
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to  undo  that  which  has  already  been  done  in  compliance  therewith, 
nor  to  recover  money  paid  in  part  performance  thereof.    lb. 

3.    :  :  PART  FEBFORMANCE.    It  is  Only  where  the  gambling 

contract  remains  wholly  unexecuted  on  one  side  and  where  by  its 
abandonment  the  act  which  the  law  forbids  will  be  averted,  that  the 
courts  permit  a  recovery  of  money  paid  on  the  ground  that  the  con- 
tract is  still  executory.  So  that,  in  this  case,  where  the  agreement 
gave  plaintiffs  the  exclusive  privileges  of  betting  and  book-making 
on  a  race  course,  for  forty-nine  days,  for  $90,000,  to  be  paid  in 
installments  of  $18,000  cash  and  $9,000  every  week  thereafter,  and 
after  a  payment  of  $36,000,  and  the  enjoyment  by  plaintiffs  of  the 
privilege  for  twelve  days,  disagreements  arose  between  them  and  the 
defendant  fair  association,  and  then,  because  of  interference  with 
their  enjoyment  thereof  by  defendant  the  profits  became  so  small 
that  they  abandoned  the  same,  the  courts  will  not  permit  them  to 
recover  any  part  of  the  money  by  them  paid,  whether  there  was  an 
overpayment  according  to  the  terms  of  the  contract  or  not.    lb. 

GARNISHMENT. 

FRAUDUUENT  COWVETANCE:  imputed  KNOWLEDGE:  CASHING  CHECK.     To  be 

'  summoned  as  a  garnishee  in  an  attachment  against  one  who  has  dis- 
posed of  his  property  for  the  purpose  of  fraudulently  delaying  hii 
creditors,  does  not  advise  the  garnishee,  who  has  lately  bought  land 
from  him  and  paid  for  it,  of  any  fact,  tending  to  show  fraud  on  his 
part;  on  the  contrary,  its  tendency  is  to  show  the  opposite.  Nor  is 
such  garnishment  such  notice  as  requires  him  to  stop  the  cashing  of 
a  check  which  he  has  given  in  payment  of  the  land.  Weil  v.  Reias, 
125. 

GOVERNOR.    See  Appointments  to  Ofbigb. 

HOMESTEAD. 

1.  ACQITIBED  BY  SALE  OF  HOMESTEAD  IN  IOWA.  A  homcstead  acquired 
in  Missouri  ''with  the  consideration  derived  from  the  sale  of  a 
prior  homestead"  in  another  State,  is  subject  to  the  payment  of 
debts  which  had  accrued  before  the  deed  to  the  Missouri  homestead 
was  filed  for  record.  The  statute  (sec.  3623,  R.  S.  1899)  in  referring 
to  the  acquiring  of  one  homestead  with  the  consideration  derived 
from  the  sale  of  another,  refers  wholly  and  exclusively  to  Missouri 
homesteads,  aud  does  not  mean  that  the  one  sold  may  be  situate  in 
another  State.  This  ruling  is  in  harmony  with  the  Missouri  statute 
and,  in  this  case,  with  the  principles  of  interstate  comity  as  inter- 
preted by  the  courts  of  the  foreign  state  (Iowa).  State  Bank  of 
Eagle  Grove  v.  Dougherty,  1. 

2.  INSOLVENCY:  SAIJE  OB  MORTGAGE.  The  head  of  a  family  whether 
he  be  solvent  or  insolvent,  may  deed  his  homestead  to  his  wife 
and  she  may  deed  it  to  her  brother,  and  his  creditors  can  not 
impeach  the  transfer,  as  having  been  made  in  fraud  of  their  rights, 
for  having  no  claim  upon  the  homestead  no  transfer  thereof  can 
impair  their  rights.  Such  transfer  carries  a  good  title,  no  matter 
what  motive  actuated  it.    Rose  v.  Smith,  81. 

8.  SALE:  PABT  INVESTMENT  OF  PROCEEDS.  A  homesteader  may  sell 
one  homestead  and  with  the  proceeds  acquire  another,  and  the  new 
homestead  will  be  exempt  from  execution  as  fully  as  the  former 
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one.  And  where  a  part  only  of  the  proceeds  of  such  homestead  was 
invested  in  such  new  homestead,  it  is  pro  tanto  exempt  from  execu- 
tion, and,  hence,  a  judgment  which  seeks  to  subject  the  whole  to 
execution,  can  not  stand.    lb. 


4.  :   BEiNVESTKBNT:   lOXiNG  PBOOEEDS.     The  homesteader,  by 

one  contract,  as  an  entirety,  agreed  to  buy  a  homestead  in  town 
for  $1,100,  and  a  livery  stable  for  $1,370,  and  then  mortgaged 
his  country  homestead,  for  $1,500,  and  immediately  moved  into  the 
town  house,  and  paid  for  the  livery  stable,  and  with  the  remaining 
$130  and  money  realized  from  the  sale  of  his  stock  and  farming 
implements  paid  the  purchase  price  of  the  town  house.  Held,  thaty 
the  ccmtract  for  the  purchase  of  the  two  being  an  entirety,  a  court 
of  equity  will  not  subject  the  new  homestead  to  the  payment  of  the 
balance  due  after  foreclosure  of  the  mortgage  on  the  country  home- 
stead, but  will  hold  that  the  new  homestead  was  acquired  by  the  pro- 
ceeds arising  from  the  sale  of  the  former  one.    lb. 

0.    MOBTOAGE:    BQUITT  OF   BEDEMPTION:    NEW   H01CE8TEAD.      Where   the 

mortgagor  abandons  his  occupancy  of  the  land  mortgaged,  and  es- 
tablishes a  new  homestead  iu  other  property,  it  will  not  be  held,  on 
the  theory  that  a  deed  of  trust  is  only  a  lien  and  not  a  sale,  that 
the  mortgagor  still  has  a  homestead  in  the  equity  of  redemption. 
The  sale  of  the  old  homestead  and  the  investment  of  the  proceeds  in 
the  new,  may  be  by  mortgage  or  deed  of  trust  on  the  old.    lb. 

0.  DowEB  AND  HOMESTEAD:  ASSIGNMENT.  In  assigning  dower  and 
homestead  to  the  widow,  if  the  value  of  the  dower  exceeds  that  of 
the  homestead,  the  method  to  pursue  is  to  value  the  entire  estate, 
take  one-third  of  it,  deduct  the  value  of  the  homestead,  and  set  that 
aside  to  her,  then  assign  to  her  such  other  parts  of  the  estate  as 
make  her  entire  assignment  one-third  of  the  whole.  Cassity  v. 
Poimd,  605. 

7.   :  :  VALUATION.    The  actual  value  of  the  property  is 

the  true  basis  of  compensation  in  assigning  dower  and  homestead, 
but  finding  the  rental  value  is  only  one  method  of  finding  the  actual 
value.    lb. 

8.  :  SALE  AND  TEANSFEB:  ADMSASUBEMENT.  The  statute  per- 
mits a  widow  to  transfer  her  unassigned  dower  interest,  and  per- 
mits the  transferee  to  maintain  an  action  for  the  admeasurement  of 
such  interest.     lb. 


9.    !   PBACTICE:   STBIKING  OUT  PABTS  OP  AN8WEB:   AOQUIESOENOB. 

If  respondent  acquiesces  in  the  action  of  the  trial  court  in  striking 
out  so  much  of  her  answer  as  alleges  an  abandonment  of  her 
homestead  rights  and  asks  to  be  paid  the  value  of  her  dower  interest 
in  kind,  that  action  is  not  open  to  review  on  appeal.    lb. 

INDICTMENTS  AND  INFORMATIONS. 

1.   RAPE:  CHABGE  OF  SEX.    An  indictment  which  charges  that  defend- 
ant "did  in  and  upon  Ivy  B.  Tumey,  unlawfully make  an 

assault  and  her,  the  said  Ivy  B.  Tumey,  then  and  there  unlawfully, 
forcibly,  and  against  her  will  feloniously did  ravish,"  etc.,  suffi- 
ciently charges  that  the  prosecutrix  was  a  female,  although  it  does 
not  specifically  say  so.     State  v.  Armstr<mg,  267. 
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2.  Namb  07  JUBOB:  MISTAKE  OF  TTFEWBiTEB,  Thtt  traxiscript,  sent 
by  change  of  venue  to  another  county,  says  the  court  appointed 
"John  L.  Calrk*'  foreman  of  the  grand  jury,  but  the  indictment  is  in- 
dorsed "a  true  bill,  John  L.  Clark,  foreman,"  and  the  record  recites 
that  the  "indictment  is  by  the  court  examined  and  found  to  be  in- 
dorsed a  true  bill  by  the  foreman,  John  L.  Clark."  The  entry  of  the 
impaneling  of  the  grand  jury  shows  that  John  L.  Clark  was  sworn 
as  a  member,  and  that  no  n^n  named  "Calrk"  was.  Held,  that 
Clark's  name  was  by  misprision  of  the  typewriter  who  cppied  the 
transcript,  misspelt,  and  that  the  foreman  of  the  grand  jury  did 
indorse  it.  And  where  the  record  shows  that  Charles  Hall  was  sworn 
as  a  grand  juror,  and  that  no  such  person  as  Charles  Hallm  was  so 
impaneled,  it  will  be  held  that  the  typewriter  by  mistake  struck 
the  wrong  key,  and  added  a  letter  m,  and  that  Hallm  was  not  a 
member  of  the  grand  jury.    lb. 

Labceny:  value  of  goods  STOLEN:  NO  EXCEPTION.  Where  the  in- 
dictment charges  the  larceny  of  a  great  number  of  articles  of  a 
named  aggregate  value,  but  does  not  state  the  value  of  the  particular 
articles  proven  to  have  been  stolen,  the  matter  can  not  be  considered 
on  appeal,  imless  there  is  an  exception  saved  to  the  overruling  of  an 
instruction  to  acquit  because  of  that  defect  in  the  indictment.  State 
V.  Koplan,  298.  / 

4.  :  AGOBEGATE  VALUE  OF  GOODS  STOLEN.    An  indictment  is  not 


bad  because  it  charges  the  value  of  the  articles  stolen  in  the  aggre- 
gate, although  it  is  the  better  practice,  when  the  articles  alleged 
to  have  been  stolen  are  of  a  different  character,  to  assign  a  value  to 
each  article  or  separate  piece  of  property.    lb. 

^,  FoBOEBY:  COUNTS:  INDUCEMENT.  Where  an  information,  in  the 
first  clause,  alleges  that  at  the  time  and  place  specified  the  defendant 
"did  willfully,  unlawfully,  and  felcmiously  have  in  his  possession  a 
certain  false,  forged,  and  counterfeit  promissory  note,  purporting 
to  be  made  by,"  etc.,  then  sets  up  a  copy  of  the  note,  and  follows 
with  another  clause  charging  the  offense  of  selling  such  forged  note, 
the  first  clause  (not  containing  the  essentials  of  Revised  Statutes 
1899,  section  2002,  that  defendant  knew  the  note  was  forged,  and 
that  he  intended  to  defraud*)  should  not  be  considered  a  separate 
count,  but  only  as  inducement  or  a  preparatory  statement  to  the 
real  charge  set  out  in  the  next  clause.    State  v.  Walker,  366. 


:    PBESUMPnON    OF     COBBECT     BESTOBATION:     CEBTIFICATE    OF 

GLEBK.  Where  the  certificate  of  the  clerk  of  the  court  states  that 
the  information  on  which  defendant  was  tried  was  not  "the  original 
information  filed  in  this  cause,  but  a  copy,  as  permitted  to  be 
restored  by  the  court,"  it  must  be  presumed  that  the  restoration 
was  correctly  made.    lb. 

DEFINITION:  VABIANCE.    Under  Revised  Statutes  1899,  sec- 


tion 2002,  defining  as  forgery  in  the  second  degree  the  selling  or 
offering  to  sell  any  forged  instrument,  knowing  it  to  be  forged, 
with  intent  to  "have  the  same  altered  or  passed,"  where  an  informa- 
tion charging  the  sale  of  a  forged  note  contained  the  word  "uttered," 
instead  of  "altered,"  and  also  alleged  that  the  sale  was  "with  intent 
to  injure  and  defraud" — ^words  not  contained  in  the  statute — such 
variance  from  th,e  language  of  the  statute  did  not  change  the  mean- 
ing, or  render  the  information  insufficient.    lb. 
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8.   '■ — :  CHARGE:  BTIDEITGB.    Ah  information  charging  an  absolute 

sale  of  a  forged  note  is  not  supported  by  eridence  showing  an  offer 
to  sell,  and  that  the  bank  to  which  the  offer  was  made,  without 
paying  or  offering  to  pay  anything,  kept  the  note,  and  had  defend- 
ant arrested.    lb. 

0.  Traok  mabk:  imitation  of  valse  FOBicuLA.  A  Criminal  imitation 
can  not  be  predicated  on  the  use  by  the  alleged  imitator  of  a  formula 
which  recites  as  the  ingredients  of  his  medical  compound  the  same 
ingredients  recited  in  a  false  statement  of  the  complainant's  form- 
ula.   State  v.  Thierauf,  429. 

10.  :  CBIMINAL  PLEADINQ:  XlflTATION  IN  PABT:  LABELS.  A  Car- 
dinal principle  in  criminal  pleading  is  that  it  must  contain  an 
allegation  of  every  fact  which  is  essential  to  the  punishment  to  be 
inflicted.  If  defendant  is  charged  with  selling  a  patent  medicine 
which  is  in  part  an  imitation  of  another  well-known  medicine,  there 
jxmst  be  a  specific  allegation  as  to  what  part  has  been  imitated.  A 
setting  out  in  the  information  of  many- worded  labels  attached  to  the 
bottles  containing  the  two  medicines,  where  such  labels  contain 
names  and  formulae  of  medicines  which  have  become  public  prop- 
erty, falls  far  short  of  that  particularity  which  is  required  in  stat- 
ing a  criminal  charge,  and  is  no  such  pleading  as  will  sustain  a 
verdict  of  guilty.    lb. 

Tl.  :    :   :    IN   STATUTOBY  LANGUAGE.     Where  the 

statute  denounces  various  distinct  acts  as  criminal,  in  the  disjunct- 
ive, the  pleading  must  specify  what  part  of  the  statute  the  accused 
has  violated  and  in  what  way.  The  defendant's  constitutional  right 
'"to  demand  the  nature  and  cause  of  the  accusation  against  him," 
requires  this.  A  mere  general  accusation  in  the  general  language  of 
the  statute  is  not  sufficient.    lb. 

12.  :  — : — :  OOPTINQ  EXHIBITS.  Good  pleading  makes  it  nec- 
essary to  charge  every  essential  of  an  exhibit.  Merely  copying  it 
into  the  information  or  indictment  is  not  such  pleading.    lb. 

INEVITABLE  ACCIDENT.  See  Negligence,  20,  21,  22,  23,  24,  25,  2«, 
27,  28,  29. 

INFORMATIONS.    See  Indictments  and  Infobmations. 

INJUNCTION. 

1.  School  distbiot:  ibbegxtlab  conduct  of  dibectobs*.  division  into 
wabds:  buildings.  An  injunction  to  restrain  the  collection  of  a 
tax  lawfully  assessed  is  not  the  remedy  for  a  failure  of  the  directors 
to  act  in  good  faith  and  in  accordance  with  statutory  requirements 
in  dividing  the  school  district  into  wards,  or  in  the  er^ion  of  a 
school  building  ii^  each  ward,  or  in  the  selling  of  any  school  prop- 
erty not  required  for  the  use  of  the  school.  Bumham  v.  Bjoga%, 
17. 

2.   :  DIVISION  OF  distbiot  :  VOTE  ON  BONDS.    A  board  of  directors 

have  authority  to  divide  a  village  school  into  two  or  more  wards 
without  affecting  the  integrity  of  the  district.  And  where  the  inva- 
lidity of  bonds  is  based  on  an  assximption  that  the  voters  in  one  of 
the  wards  so  laid  out  by  the  directore  had  no  right  to  vote  on  their 
issue  because  the  directors'  action  was  imwarranted  and  unjust,  the 
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petition  in  that  respect,  fails  to  state  a  cause  of  action  for  enjoin- 
ing the  collection  of  the  tax  to  pay  the  bonds.    lb. 

8.   :  TAXATION:  TENDER  OF  LEOAL  TAX.    Where  plaintlflfs  seek  to 

enjoin  the  collection  of  a  tax  on  the  ground  that  a  part  of  it  is 
unauthorized,  they  must  either  voluntarily  tender  that  part  which 
is  authorized,  or  the  court  must  compel  them  to  pay  that  into  court, 
as  a  condition  of  restraining  the  collection  of  the  unauthorized 
part.    lb. 

INSANE  PERSONS  AND  LUNATICS. 

1.  Jtjdoment:  mBANTTY:  ITOTIGE.  A  judgment  of  insanity  is  not  void 
for  the  mere  reason  that  the  petition  to  have  the  person  named 
therein  declared  insane,  was  pending  for  ten  years  before  judgment 
was  rendered.     Hunt  v.  Searcy,  158. 

2,  NonoB:  meanino  of  law  of  the  lakd:  oowstttution  of  1820< 
The  Constitution  of  1820  provided  that  the     accused  can  not  be 

"deprived  of  life,  liberty  and  property,  but  by the  law  of  the 

land."  Held,  that  the  words  *1aw  of  the  land"  meant  the  same 
thing  as  "due  process  of  law,"  and  implied  notice,  and  this  consti- 
tutional requirement  made  notice  a  necessary  prerequisite  to  any 
judgment  of  insahity  or  otherwise  which  deprived  him  of  either 
liberty  or  property,  whether  such  notice  was  by  the  statute  made 
necessary  or  not.     lb. 

8.  Judgment  of  nvsANrrr:  iToncE.  A  judgment  of  insanity  without 
notice  to  the  person  adjudged  insane  and  without  appearance,  is 
void,  whether  the  statute  requires  such  notice  or  not.    lb. 


:  :  COLLATERAL  PBOCEEDiNO.    A  judgment  of  insanity 

without  notice  or  appearance,  is  not  competent  evidence,  in  eject- 
ment, to  show  that  the  purported  maker  of  a  deed  was  at  the  date 
thereof  insane  and  in  ward.     lb. 


6.  :  :  BEGGING  OF  QUESTION.  To  argue  that  if  the  de- 
fendant in  an  insanity  proceeding  is  insane  a  notice  to  him  would 
be  meaningless  and  an  idle  procedure,  is  to  beg  the  question;  for 
the  issue  to  be  tried  is,  whether  he  is  or  is  not  insane,  and  to  fail 
to  give  him  notice,  for  this  reason,  is  to  prejudge  him  or  forestall 
the  very  purpose  of  the  inquest.    lb. 

0.    EJECflHENT:   DEFENSE  OF  LDflTATIONS:   GENERAL  DENIAL:   INSANITT. 

In  an  ordinary  ejectment,  where  the  answer  pleads  a  general  denial 
and  the  ten-year  limitation,  it  is  not  competent  to  permit  defendant 
to  show  that  the  deed  through  which  plaintiff  claims  was  voidable 
because  made  by  a  grantor  who  was  insane  though  not  in  ward. 
Such  issue  was  not  raised  by  the  pleadings,  nor  did  defendant  have 
any  right  to  raise  it.    lb. 

7.  :  VOIDABLE  DEED:  BY  INSANE  PERSON:  REMEDY.  The  dis- 
affirmance of  a  voidable  deed  made  by  insane  persons  not  under 
guardianship,  can  not  be  by  re-entry  or  by  an  action  in  ejectment. 
That  rule  applies  only  to  deeds  made  by  minors.  To  remove  from 
the  chain  of  title  a  deed  made  by  an  insane  person  not  under 
guardianship,  a  separate  equitable  suit  must  be  brought  to  set  it 
aside,  and  until  it  is  declared  void  in  such  suit  ejectment  can  not 
be  maintained.    McAnaw  v.  Clark,  443. 
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INSTRUCTIONS. 

1.  Pbactice  : !  SKLF-iwvtTED  £81101030178  iNSTBUCTiows.  The  losliig  party 
can  not  complain  of  erroneous  instructions  given  at  his  own  request. 
Hunt  V.  Searcy,  158. 

2.  MUBDEB:    DELIBERATION:    EBBONEOUS    DEFnOTION:    WON-PBEJUMCIALta 

The  instruction  defined  "deliberation"  as  meaning  "in  a  cool  state 
of  the  blood,  not  in  a  heat  of  passion,  caused  by  some  just  or  law- 
ful cause  or  provocation  to  passion;  and  thje  court  instructs  you, 
that,  in  this  case,  there  is  no  evidence  tending  to  show  the  existence 
of  any  such  passion  or  provocation."  Held,  that  the  definition  omits 
an  essential  element  of  the  crime,  to-wit,  the  homicide  must  have 
been  committed  in  furtherance  of  a  formed  design  to  gratify  a 
feeling  of  revenge,  or  to  accomplish  some  other  unlawful  purpose, 
but  nevertheless,  the  instruction  could  not  have  been  prejudicial, 
since  the  facts  of  this  case  show  that  there  was  no  lawful  provoca- 
tion which  could  reduce  the  offense  from  murder  in  the  first  degree 
to  some    other  grade  of  homicide.    State  v.  Jackson,  291. 

8.   :  :  ooNFUonNO  msTBUcnoNs.     Where  defendant  is 

cotivicted  of  murder  in  the  first  degree,  it  will  avail  him  nothing 
that  an  instruction  on  deliberation  is  in  conflict  with  another  given 
instruction  with  respect  to  murder  in  the  second  degree.    lb. 

4.  Labceny:  ALIBI;  OMISSION  OF  IN8TBUCTI0N.  If  the  defense  was  an 
alibi,  and  the  defendant  testified  that  he  was  not  present  at  the  com- 
mission of  the  crime,  and  the  court's  attention  was  called  to  the 
fact  that  the  instructions  "do  not  cover  the  whole  law  of  the  case,** 
a  failure  to  give  an  instruction  on  that  theory  of  the  case,  will 
work  a  reversal.     State  v.  Koplan,  298. 


5.    :  TESTIMONY  OF  ACCOMPLICE:  WHEN  CAUTIONABY  INSTBUOTION" 

i^NNECESSABY.  Where  the  asportation  of  the  stolen  goods  (which 
is  necessary  to  the  crime  of  larceny)  is  testified  to  by  other  wit- 
nesses, a  cautionary  instruction  as  to  the  necessity  for  corroboration 
of  the  testimony  of  an  accomplice,  that  he  and, defendant  stole  the 
goods,  is  not  necessary.    lb. 

fi.  Negotiable  note:  usubt:  absxbact  law.  It  is  not  reversible 
error  to  give  an  instruction  which  contains  a  mere  abstract  legal 
definition  of  usury,  though  fatilty,  if  it  does  not  affect  the  issue  of 
usury  submitted  by  other  instructions  which  cover  the  facts  in  evi- 
dence.   Keim  v.  Vette,  389. 

7.  Conflictino:  affibmance  of  judgment.  An  erroneous  instruction, 
^iren  at  the  instance  of  a  party,  furnishes  him  no  basis  for  an 
affirmance  of  the  judgment  granting  him  a  new  trial,  notwith- 
standing such  instruction  is  in  conflict  with  those  given  for  the 
other  party.     Roe  v.  Bank  of  Versailles,  406. 

S.  Contrtbutoby  negligence.  Where  plaintiff's  injury  may  properly 
be  said  to  have  resulted  from  his  own  negligence,  defendant  is 
entitled  to  an  instruction  presenting  the  defense  of  contributory 
negligence.     Kfiminski  v.  Tudor  Iron  Works,  462. 

^.  Fellow-servant.  Where  plaintiff's  injury  may  properly  be  said 
to  have  resulted  from  the  negligence  of  fellow-servants,  defendant 
is  entitled  to  an  instruction  relieving  it  of  damages,  on  the  ground 
that  the  injury  was  chargeable  to  fellow-servants.     lb. 
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INSIHANCE. 


1.  FBATEKNAL    BENEFICIABT    ASSOCIATIONS:     ACT    OP    MABCH    8,     1879. 

The  Act  of  March  8,  1879,  in  reference  to  fraternal  beneficiary 
societies,  was  expressly  limited  to  societies  organized  or  to  be  organ- 
ized under  the  provisions  thereof,  and,  hence,  had  no  application  to 
societies  organized  under  the  laws  of  other  States.  Kern  v.  Legion 
of  Honor,  471. 

2.   !  :  ACT  OF  MAY  19j  1879:  appucabilitt.    The  Act  of 

May  19,  1879,  provided  for  the  organization  and  incorporation  of 
dom^ie  fraternal  beneficiary  societies  under  the  laws  of  this  State, 
and  it  does  not  apply  to  societies  chartered  by  other  States.    lb. 

8.  Fbaternal  bbnefioiabt  SOCIETIES:  exemption  fbom  general  in- 
SUBANCE  LAWS.  As  a  result  of  the  revision  of  the  statutes  of  1889 
and  the  enactment  of  the  separate  Act  of  May  11,  1889,  the  benefits 
of  the  law  exempting  fraternal  beneficiary  societies  from  the  general 
insurance  laws  of  the  State,  were  expressly  confined  to  fraternal 
societies  organized  under  the  laws  of  Missouri,  and  foreign  fraternal 
societies  were  not  so  exempted.  From  1881  to  1889  such  exemption 
was  accorded  to  foreign  companies,  but  in  1889,  the  original  policy 
not  to  exempt  foreign  fraternal  societies  again  became  the  law. 
lb. 

4.   ,    Fraternal  beneficiary  societies  organized  under  the  laws 

of  another  State  were  not,  in  1895,  exempt  from  the  laws  of  this 
State  relating  to  life  insurance,  but  only  such  societies  as  were  at 
that  time  organized  under  the  laws  of  this  State  were  exempt. 
(Overruling  Theobald  v.  Knights  of  Pythias,  59  Mo.  App.  87.) 
lb.  y    . 

5.    :  WARRANTIES:  PLEADING:  DEPOSIT  OP  PREMIUMS  RECEIVED.     In 

a  suit  on  the  certificate  of  a  foreign  fraternal  beneficiary  association, 
issued  in  1895,  the  statements  made  in  the  application  for  the  benefit 
certificate  were  not  warranties,  and  before  the  company  can  be  per- 
mitted to  show  that  these  false  statements  and  answers  contributed 
to  the  contingency  on  which  the  policy  was  to  become  due  and  pay- 
able, it  must  plead  such  defense,  and,  besides,  it  must  deposit  in 
court  the  premiums  it  received  on  the  policy.  And  xmless  the  com- 
pany meets  both  these  requirements,  the  court  should  exclude  the 
testimony  of  the  attendant  physicians  as  to  the  cause  of  the  in- 
sured's death,  and  as  to  his  physical  condition  before  and  after  his 
death,  and  give  a  peremptory  instruction  to  find  for  plaintiff.    lb. 


0.    • :  HUSBAND  AS  BENEPiciABY.     The  defense  that  the  husband 

can  not,  under  the  laws  of  the  State  where  the  company  was  organ- 
ized, be  a  beneficiary  of  a  certificate  issued  to  his  wife,  caji  not  be 
raised  by  a  demurrer  to  the  evidence.  Such  issue  must  be  pleaded, 
lb. 

7.  ;   WARRANTIES:    INNOCENT  AND  FRAUDULENT  MISREPRESENTA* 

TIONS:  TRIAL  BT  JURY.  The  statute  draws  no  distinction  between 
innocent  and  fraudulent  misrepresentations  in  applications  for  insur- 
ance policies,  but  says  that  in  every  case  the  question  of  whether 
"the  matter  misrepresented  shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  is  to  become  due  and  pay- 
able" shall  be  determined  by  a  jury.  The  suit  is  not  one  in  equity. 
The  company  may,  during  the  life  of  the  insured,  but  not  after- 
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wards,  bring  a  suit  to  set  aside  the  policy  on  the  gTOund  that  it 
was  procured  by  fraud.  (Overruling  Asbiord  v.  Insurance  CJo.,  80 
Mo.  App.  638,  and  Van  Cleave  v.  Union  Casualty  and  Security  Co., 
82  Mo.  App.  668.)     lb. 

INTEREST. 

1.  COUNTT    MOBTOA^:    OVEBPATMENT:    INTEBEST     ON     QTTEBBST.      The 

bond  to  the  school  fund  provided  for  the  payment  of  the  principal 
sum  twelve  months  after  date  thereof  with  eight  per  cent  interest 
thereon  from  date,  and  "that  all  interest  not  punctually  paid  shall 
bear  interest  at  the  same  rate  as  the  principal."  Held,  that  this 
bond  did  not  provide  that  the  interest  as  it  became  due  should 
become  principal  and  bear  interest,  nor  did  it  in  anywise  provide  for 
compound  interest.  And  where  such  interest  is  paid  under  a  mis- 
taken view  of  the  clerk  that  it  provided  for  compound  interest,  the 
excess  may  be  recovered  from  the  county.  Williams  t.  Carroll 
Coimty,  9. 

2.  Claims  fbesented  to  adhinistbatob  pendente  uix.  The  court 
should  allow  interest  from  the  date  of  the  presentation  of  an  unli- 
quidated  demand  to  an  administrator  pendente  Ute,  if  he  is  the  <mly 
representative  of  the  estate  to  whom  demands  may  be  presented. 
Ryans  v.  Hospes,  342. 

JUDGMENTS. 

1.  Ebbonbous  entbt:  appellate  pbaotice.  There  being  conflict  in 
the  evidence  as  to  whether  the  decree  entered  of  record  was  in  con- 
formity to  the  judge's  oral  finnouncement,  the  appellate  court  will 
not  undertake  to  decide  the  matter,  but  will  defer  to  the  findings  of 
the  trial  court.    Board  of  Ministerial  Relief  v.  Drummond,  54. 

2.  Mistake  op  clebk:  oobbeotion:  obal  evidence.  Oral  evidence  is 
not  sufficient  to  sustain  a  decree  that  the  judgment  construing  a 
will  is  not  the  judgment  orally  announced  by  the  judge.  Such  a 
proceeding,  in  whatever  view  considered,  is  to  correct  a  clerical  er- 
ror of  the  clerk,  and  the  record  in  such  case  ean  be  changed,  after 
adjournment,  only  by  evidence  contained  in  some  writt^  record, 
entry,  memorandum,  or  paper  in  the  case.    lb. 

8.  Insanity:  notice.  A  judgment  of  insanity  is  not  void  for  the 
mere  reason  that  the  petition  to  have  the  person  named  therein  de- 
clared insane,  was  pending  for  ten  years  before  judgment  was  ren- 
dered.   Hunt  V.  Searcy,  168. 

4..  Notice:  meaning  of  law  op  the  land:  constitution  of  1820. 
The  Constitution  of  1820  provided  that  the  accused  can  not  be  "de- 

£  rived  of  life,  liberty  and  property,  but  by the  law  of  the  land." 
[eld,  that  the  words  '4aw  of  the  land"  meant  the  same  thing  as  "due 
process  of  law,"  and  implied  notice,  and  this  constitutional  require- 
ment made  notice  a  necessary  prerequisite  to  any  judgment  of  in- 
sanity or  otherwise  which  deprived  him  of  either  liberty  or  property, 
whether  such  notice  was  by  the  statute  made  necessary  or  not.    lb. 

5.  Judgment  of  insanity  :  notice.  A  judgment  of  insanity  without 
notice  to  the  person  adjudged  insane  and  without  appearance,  is 
void,  whether  the  statute  requires  such  notice  or  not.    lb. 
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6.   :  :  OOIXATEBAL  PBOCEEDiifO.    A  judgment  of  insanity 

without  notice  or  appearance,  is  not  competent  evidence,  in  eject- 
ment, to  show  that  the  purported  maker  of  a  deed  was  at  the  date 
thereof  insane  and  in  ward.     lb. 


7.  : :  BEOQiNO  OP  QUESTION.  To  argue  that  if  the  defend- 
ant in  an  insanity  proceeding  is  insane  a  notice  to  him  would  be 
meaningless  and  an  idle  procedure,  is  to  beg  the  question ;  for  the  is- 
sue to  be  tried  is,  Aether  he  is  or  is  not  insane,  and  to  fail  to  give 
him  notice,  for  this  reason,  is  to  prejudge  him  or  forestall  the  very 
purpose  of  the  inquest.     lb. 

8.  Pabtition:  neokssaby  pabties:  beneficiabt  op  deed  op  TBUST: 
OONVEYANCE  APTEB  SUIT  PILED.  A  trustee  and  beneficiary  in  a  deed 
of  trust  executed  after  a  partition  suit,  in  which  the  maker  is  a 
party,  has  been  instituted,  but  executed  and  recorded  before  service 
of  process  upon  such  maker,  and  all  persons  who  claim  under  such 
maker,  are  bound  by  the  judgment  in  such  partition  suit.  Such  ben- 
eficiary, or  the  purchaser  at  the  trustee's  sale,  can  be  made  parties 
to  the  partition  suit  if  they  desire,  but  if  they  fail  to  do  so  they  are 
nevertheless  conclusively  boimd  by  the  partition  judgment,  and  are 
thereafter  precluded  from  asserting  any  claim  adverse  to  the  inter- 
ests of  any  person  claiming  under  such  judgment.  Becker  t.  8troe- 
her,  306. 

9.  Fbaud:  bubden.  Where  a  judgment  is  attacked  as  having  been 
obtained  through  fraud  and  deceit,  the  burden  is  on  the  assailing 
party  to  show,  by  a  preponderance  of  the  evidence,  that  fraud  was 
practiced  in  the  very  act  of  obtaining  the  judgment,  and  in  such 
proceeding  every  presumption  is  to  be  indulged  in  favor  of  its  in- 
tegrity.   Johnson  v.  Realty  Co.,  326. 

10.  CoLLATEBAL  ATTACK.  A  judgment  obtained  in  a  court  having  juris- 
diction of  the  parties  and  the  subject-matter  in  controversy,  is  con- 
clusive between  the  parties  and  their  privies,  and  it  is  not  permitted 
to  any  of  them  to  subsequently  go  behind  it  for  the  purpose  of  show- 
ing a  state  of  facts  which  might  have  been  a  defense  to  the  action  in 
which  the  judgment  was  rendered.     lb. 

JURIES  AND  JURORS. 

1.  In  chabge  of  unsworn  officer.  It  b  not  reversible  error  to  put 
the  panel,  from  the  time  it  is  made  up  until  they  are  sworn  to  try 
the  case,  in  charge  of  an  officer  without  swearing  him.  State  v. 
Armstrong,  267. 

2.  Manner  of  selecting:  directory  statute.  The  statute  expressly 
confers  upon  courts  having  jurisdiction  in  felony  cases  in  counties 
containing  cities  of  50,000  and  less  than  300,000  inhabitants,  the 
power  to  direct  from  time  to  time  the  number  of  jurors  to  be  sum- 
moned for  said  court  and  to  make  such  rules  and  orders  as  it  may 
deem  proper  touching  the  jury  service.  The  record  shows  this  order 
was  made:  "It  appearing  to  the  court  that  the  rejjular  panel  of 
jurors  is  incomplete,  the  court  orders  that  the  following  named  citi- 
zens who  are  present  in  open  court  be  placed  on  the  regular  panel 
for  the  April  term,  1901,  to- wit,"  naming  five  persons.  HeW,  that  the 
action  of  the  court  in  ordering  the  persons  named  to  be  placed  on 
the  pnnel  for  the  term  was  in  accordance  with  the  statute.  But  even 
ijf  it  were  not,  the  judgment  would  not  be  reversed  on  that  ground. 
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since  the  statutoiy  method  of  drawing,  summoning  and  impaneling 
juries  is  merely  directory.     State  v.  Jackson,  291. 

3.  QuALiFiCATiONB:  VISIBLE  MEANS  OF  SUFPOBT.  The  finding  of  the 
trial  court  that  certain  persons  were  qualified  to  serve  as  jurors,  for 
instance,  that  they  had  visible  means  of  support,  will  not  be  dis- 
turbed on  appeal  unless  that  finding  was  clearly  against  the  evi- 
dence,   lb. 

4.  Trial  I  coNSTrrmowAL  extension:  bquitt.  The  Constitution 
does  not  extend  the  right  of  trial  by  jury,  but  simply  secures  that 
right  in  the  class  of  cases  in  which  it  existed^  as  a  matter  of  right, 
before  its  adoption.  Trial  by  jury  in  equity  suits  did  not  exist  at 
common  law  and  never  as  a  matter  of  right  in  this  State,  and, 
hence,  the  Constitution  did  not  guarantee  to  either  party  a  right  of 
trial  by  jury  in  equity  cases.    Ely  v.  Coontz,  371. 

5.   :  EQtJiTY  SUIT:  PABTNEBSHIP  A0C50UNTIN0.    Neither  party  is 

entitled  to  a  jury  in  a  partnership  accounting.  It  is  an  equity  suit, 
lb. 

*  6.  JUBT  TBIAL:  OBDINANCE:  DEPOSIT  OF  JIJBY  FEE.  Where  the  Ordinan- 
ces prescribe  that  before  defendant  shall  be  entitled  to  trial  by  a 
jury  on  a  charge  of  violating  an  ordinance,  he  shall  deposit  a  sum 
sufficient  to  pay  the  fees  of  such  jury,  he  can  not  have  a  jury  trial 
imtil  such  fee  is  deposited.    Delaney  v.  Police  Court,  667. 

7.  Obdinances  :  BEPEAL  BY  SUBSTITUTION :  JUBT  TBLAL.  Where  the  re- 
vised ordinances  repeal  "all  ordinances  and  parts  of  ordinances  of  a 
general  nature  not  herein  contained,"  and  provide  for  a  trial  before 
a  police  judge  exclusively,  for  the  violation  of  mimicipal  police  reg- 
ulations, they  thereby  necessarily  repeal  a  former  ordinance  which 
authorized  a  jury  trial  for  such  offenses,  because  it  manifestly  was 
not  intended  to  leave  in  force  two  ordinances  of  a  general  nature 
on  the  same  subject  in  positive  conflict.    lb. 

8.  : :  JUBT  TBIAL:  POUOE  COUBT:  DBUNKENNES8.  The  Or- 
dinances of  Kansas  City  are  reviewed  and  it  is  held  that  imder  said 
ordinances  one  charged  with  violating  municipal  police  regulations 
against  drunkenness  and  disorderly  conduct  on  the  streets,  is  not 
thereby  entitled  to  trial  by  jury.    lb. 

9.  :  :  "AS  TBiALS  BEFOBE  JUSTICE  OF  PEACSE."  The  Ordi- 
nance provides  that  "all  cases  triable  before  the  police  judge  shall 
be  proceeded  with  in  the  same  manner  as  trials  before  justices  of  the 
peace  for  misdemeanors.  If  the  police  judge  shall  find  the  defend- 
ant guilty,  said  judge  shall  fix  the  punishment  according  to  law," 
etc.  Held,  that  these  words  in  reference  to  "trials  before  justices  of 
the  peace"  do  not  entitle  the  accused  violator  of  municipal  ordi- 
nances to  a  jury  trial.     lb. 

10.  :  :  CONSTITUTION.  Neither  the  Constitution  of  Mis- 
souri nor  that  of  the  United  States  guarantees  to  a  person  charged 
with  a  violation  of  a  mere  municipal  police  regulation  the  right  of 
trial  by  jury.    lb. 

11.   :  :  DUE  PBOCESS  OF  LAW:  MEANINO.     The  right  of  trial 

by  a  jury  is  not  guaranteed  or  involved  in  section  30  of  article  2  of 
the  Missouri  Constitution  or  in  the  fourteenth  amendment  to  the 
Federal  Constitution,  which  prohibit  any  person  to  be  deprived  of 


Digitized  by  CjOOQ IC 


"^m^'-  ^n- 


rNTDEX.  763 

I 

life,  liberty  or  property  without  due  process  of  law.  **Due  process 
of  law"  does  not  necessarily  mean  a  trial  by  jury.  It  simply  means 
a  day  in  court  according  to  the  practice  provided  for  such  cases, 
involving,  of  course,  notice  and  an  opportunity  to  be  heard  before 
judgment  is  pronounced.  Violations  of  municipal  police  regulations 
are  not  crimes  within  the  meaning  of  that  term  as  used  in  the  Con- 
stitution, but  mere  prosecutions  for  the  recovery  of  a  penalty,  and 
these  to  be  effective  must  be  summary.     lb. 

LANDS  AND  LAND  TITLES. 

1.     SETTmO  ASIDE  DEED:   MISREPRESENTATIONS:   VALUE  OF  NOTES.      Rep- 

resentations  that  certain  worthless  notes,  given  as  payment  for  real 
estate,  were  secured  by  a  deed  of  trust  on  good  land,  tillable  and 
renting  for  $260  a  year,  whereas  in  fact  the  holder  knew  the  land  to 
be  worthless  and  the  title  notes  also,  justify  an  equity  court  in  set- 
ting aside  a  deed  to  him.    Morley  v.  Harrah,  74. 


2.   :  :  :  suppression  of  truth.    The  willful  and 

conscious  suppression  of  the  truth  is  as  blameworthy  as  the  willful 
and  conscious  expression  of  an  imtruth.     lb. 

5.  :  :-:  :  TRANSFER  OP  TITLE  TO  ANOTHER.  The  im- 
mediate transfer  of  title  to  another,  without  consideration  or  even 
knowledge  of  that  fact  by  the  grantee,  is  itself  evidence  that  the 
grantor  had  interpretated  his  action  in  obtaining  a  deed  to  the  real 
estate  by  repre.senting  the  consideration  notes  to  be  good,  as  fraudu- 
lent and  untruthful.     lb. 

4.  HOMESTEAD:  INSOLVENCY:  SALE  OR  MORTQAGE.  The  head  of  a  family 
whether  he  be  solvent  or  insolvent,  may  deed  his  homestead  to  his 
wife  and  she  may  deed  it  to  her  brother,  and  his  creditors  can  not 
impeach  the  transfer,  as  having  been  made  in  fraud  of  their  rights, 
for  having  no  claim  upon  the  homestead  no  transfer  thereof  can  im- 
pair their  rights.  Such  transfer  carries  a  good  title,  no  matter  what 
motive  actuated  it.    Rose  v.  Smith,  81. 

6.  Fraud:  misrepresentation:  opinion.  Misrepresentations  of  what 
lands  may  be  made  to  produce  (rather  than  what  they  had  pro- 
duced) being  matters  of  opinion,  are  not  such  misrepresentations 
of  facts,  even  if  unwarranted,  as  will  vitiate  a  contract.  Wilson  v. 
Jackson,  135. 

EXCHANGE  OF  LANDS:  DISCREPANCY  IN  VALUE.     Where  de- 


fendant in  the  exchange  of  lands  obtained  two  himdred  acres  in  Ala- 
bama assessed  at  $1,000  and  exchanged  eighty  acres  of  Missouri 
land  therefor  worth  $1,600,  there  is  no  such  discrepancy  in  value  as 
calls  for  equitable  relief.    lb. 

setting  aside  deed.    The  facts  of  this  case  are  reviewed 


and  it  is  held  that  there  was  no  evidence  on  which  to  base  the  de- 
cree setting  aside  a  deed  from  defendant  to  plaintiff  for  the  land  in 
suit,  and,  therefore,  that  decree  is  reversed,  and  judgment  for  ouster 
and  for  damages  for  rents  and  profits  is  directed  to  be  entered.    lb. 

8.   Judgment:  name:  suffix  "sr."    The  suffix  "Sr."  or  "Jr."  is  no 
part  of  the  name  of  a  person.    Hunt  v.  Searcy,  168. 

Vol.  167  mo — iS 
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9.   :  : :  INSTRUCTION:  NO  ETiDENCE.     If  there  is  no 

evidence  that  the  maker  of  a  deed  annexed  "Sr."  to  his  name,  no  in- 
struction should  be  given  on  that  point.  Where  there  is  a  father 
and  son  of  the  same  name,  there  is  no  burden  on  the  party  who 
claims  a  deed  was  made  by  the  father  to  show  that  he  suffixed  "Sr." 
to  his  name.    lb. 

10.   :  :  IDENTITY.     Identity  of  name  is  prima  facie  eri- 

dence  of  identity  of  person,  and  it  devolves  on  him  who  denies  the 
identity  to  overcome  the  presiunption.    lb. 

11.  DEED:    FATHER  AND   SON   OF   SAME   NAME:    PBESUICPTION.      Where  a 

father  and  son  have  the  same  name  and  the  land  belongs  to  the 
father,  a  deed  by  one  of  them  in  which  the  wife  of  the  father  joins, 
is  prima  facie  the  deed  of  the  father.    lb. 

12.  :  :  :  HOW  ovEBCOME:  wobds  USED.  Such  pre- 
sumption is  not  overcome  by  words  which  convey  a  life  interest  on 
the  part  of  the  woman  smd  a  fee  simple  on  the  part  of  the  man, 
nor  by  the  fact  that  the  acknowledgment  of  the  woman  was  not  made 
separate  and  apart  from  the  husband  as  the  law  then  required. 
At  that  time  a  married  woman  could  make  a  deed  only  by  joining 
with  her  husband,  and  the  son  could  convey  no  interest  in  his  fath- 
er's land  while  the  father  lived,  so  that  to  hold  the  son  signed  the 
deed  was  to  say  the  deed  was  wholly  inoperative.    lb. 

13.  :  VAUDiTT:  ESTOPPEL.  Estoppel  must  be  pleaded  to  be  avail- 
able,   lb. 

14.    :    :    :    COMMON   SOURCE   OF   TITLE:    LtklTATlONS. 

If  defendant  claims  title  by  limitation,  he  is  not  estopped  from  as- 
sailing a  deed  through  which  JIaintiff  claims  as  the  heir  of  the 
grantee,  by  the  fact  that  the  grantee  afterwards  made  conveyance 
to  defendant.     lb. 

15.  JUDGMENT:  INSANITY:  NOTICE.  A  judgment  of  insanity  is  not  roid 
for  the  mere  reason  that  the  petition  to  have  the  person  named 
therein  declared  insane,  was  pending  for  ten  years  before  judgment 
was  rendered.     lb. 

16.  NOTICE:  MEANING  OF  LAW  OF  THE  LAND:  CONSTITUTION  OF  1820.  The 

Constitution  of  1820  provided  that  the  accused  can  not  be  "deprived 

of  life,  liberty  and  property,  but  by the  law  of  the  land."  Held, 

that  the  words  "law  of  the  land"  meant  the  same  thing  as  "due  pro- 
cess of  law,"  and  implied  notice,  and  this  constitutional  requirement 
made  notice  a  necessary  prerequisite  to  any  judgment  of  insanity  or 
otherwise  which  deprived  him  of  either  liberty  or  property,  whether 
such  notice  was  by  the  statute  made  necessary  or  not.     lb. 

17.  Judgment  of  insanity:  notice.  A  judgment  of  insanity  without 
notice  to  the  person  adjudged  insane  and  without  appearance,  is 
void,  whether  the  statute  requires  such  notice  or  not.     lb. 

18.  :  :  COLLATERAL  PROCEEDING.    A  judgment  of  insanity 

without  notice  or  appearance,  is  not  competent  evidence,  in  eject- 
ment, to  show  that  the  purported  maker  of  a  deed  was  at  the  date 
thereof  insane  and  in  ward.     lb. 

19.  :  :  BEGGING  OF  QUESTION.  To  argue  that  if  the  de- 
fendant in  an  insanity  proceeding  is  insane  a  notice  to  him  would 
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be  meaningless  and  an  idle  procedure,  is  to  beg  the  question ;  for  the 
issue  to  be  tried  is,  whether  he  is  or  is  not  insane,  and  to  fail  to 
give  him  notice,  for  this  reason,  is  to  prejudge  him  or  forestall  the 
very  purpose  of  the  inquest.    lb. 

20.  Ejectment:  defense  of  limitations:  generax denial:  ins anttt. 
In  an  ordinary  ejectment,  where  the  answer  pleads  a  general  denial 
and  the  ten-year  limitation,  it  is  not  competent  to  permit  defendant 
to  show  that  the  deed  through  which  plaintiff  claims  was  voidable 
because  made  by  a  grantor  who  was  insane  though  not  in  ward. 
Such  issue  was  not  raised  by  the  pleadings,  nor  did  defendant  have 
any  right  to  raise  it.    lb. 

21.  Deed:  ltte  estate:. bodily  heibsT  sole  use:  contingent  bemain- 
DEB.  By  deed  the  grantor  conveyed  land  to  his  daughter  "for  and 
during  her  natural  life  and  then  to  the  issue  of  her  body  forever,  but 
not  to  be  in  any  manner  subject  to  the  disposition  of  her  husband, 
and  in  case  she  shall  depart  this  1116  without  leaving  issue  living  at 
her  death,  then  said  land  to  descend  to  her  heirs  at  law  and  not  to 
her  said  husband  or  his  heirs;"  and  the  habendum  was:  'IJnto  her 
the  said  Lusina  and  to  her  sole  use  and  benefit  for  and  during  her 
natural  life,  and  to  the  issue  of  her  body  forever  after."  Held,  to 
create  in  the  daughter  a.  separate  estate  in  fee  simple  in  the  event 
that  she  had  no  issue ;  and  of  an  estate  for  life  only,  if  she  have  is- 
sue, remainder  in  fee  to  such  issue.  And  the  said  Lusina  having  no 
children  at  the  time  the  deed  was  made,  the  remainder  to  her  issue 
was  then  contingent.  But  children  having  been  bom,  the  contin- 
gency happened  and  the  contingent  remainder  became  a  vested  re- 
mainder. The  children  of  Lusina  constituted  a  class,  add  the  fee 
vested  on  the  birth  of  the  first,  and  as  other  children  were  bom  the 
class  opened  and  admitted  them  to  equal  rights  with  the  first.  Hence, 
one  of  said  children  having  conveyed  his  interest  in  said  land  and 
died  during  the  life  of  the  life  tenant,  the  grantee  at  her  death  took 
to  the  exclusion  of  the  surviving  children  of  the  said  granting  re- 
mainderman.    Tindall  v.  Tindall,  218. 

USE  OP  ''then."    The  use   of  the   word 


'then"  in  the  granting  clause  manifests  no  such  contingency  as  post- 
poned the  vesting  of  &e  title  to  the  death  of  the  life  tenant.     lb. 

23.   : :  :  "issue  uving"  at  ufe  tenant's  death: 

intention.  The  only  words  used  in  this  will  which  raise  any  doubt 
that  the  grantor  did  not  intend  to  postpone  the  vesting  of  the  fee 
until  the  death  of  his  daughter,  is  the  clause  providing  for  the  de- 
scent of  the  fee  to  her  heirs  at  law  in  case  she  died  without  issue 
living  at  her  death.  But  the  rule,  for  the  construction  of  deeds  and 
wills  alike,  requiring  that  the  intention  of  the  maker  as  manifested 
in  the  instrument  itself  is  to  be  effectuated  unless  in  contravention 
of  some  positive  rule  of  law,  and  the  further  rule  of  law  being  that 
any  doubt  raised  by  the  phraseology  should  be  resolved  in  favor  of 
a  vested  estate,  it  is  held,  that,  reading  the  whole  will  together,  the 
^antor  did  not  intend  by  this  clause  to  make  the  death  of  the  life 
tenant  the  contingency  on  which  the  remainder  was  to  vest,  but 
thereby  attempted  to  provide  for  the  contingency  of  the  remainder 
never  vesting.    lb. 

24.  Notice:  declaration  of  trust:  record.    A  declaration  of  trust, 
from  which  are  absent  all  operative  words  of  conveyance,  does  not 
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pass  the  legal  title,  nor  is  it  any  part  of  the  chain  of  title.  Nor  is 
a  purchaser  to  be  charged  with  constructive  notice  of  a  deed  simplj 
because  the  declaration  of  trust  is  upon  record.  The  record  of  an 
instrument  is  constructive  notice  onlj  when  the  instrument  is 
withui  the  line,  or  a  part,  of  the  chain  of  title.  Becker  v.  Stroeher, 
806. 

26.  VonjNTABT  coNVETANCE:  VOID  AS  TO  CREDiTOBS.  A  Conveyance  of 
real  estate  to  a  stockholder  by  a  company,  if  without  consideration, 
is  voluntary,  and  void  as  to  its  creditors.  Johnson  v.  Bealty  Go., 
826. 

26.  JUDGMENT:  COLLATERAL  ATTACK :   NEGLECT    OF    ATTOBNETS:     SETTENO 

ABIDE  SALE  UNDEB  EXECUTION;  Where  the  plaintiff,  by  promises  of 
continuances  made  to  an  attorney  of  a  cort)oration,  and  during  his 
absence  and  by  fraudulently  taking  advantage  of  his  absence,  and  of 
the  absence  of  his  own  regular  attorney,  obtains  judgment  against 
the  company  by  default,  which  is  not  subsequently  directly  attached 
as  being  fraudulent,  but  plaintiff  sues  out  execution  and  levies  on 
land  which  said  company  has  voluntarily  conveyed  to  a  stockholder, 
and  buys  the  same,  and  then  brings  suit  to  set  such  deed  aside,  the 
grantee  can  not  show,  as  a  defense  to  such  equitable  proceeding,  the 
circumstances  under  which  the  judgment  through  which  plaintiff 
claims  title,  was  obtained,  nor  the  neglect  of  the  company's  attorney 
thereat,  nor  the  false  promises  made  by  plaintiff  or  his  attorney 
as  to  cointinuances,  etc.,  nor  that  the  judgment  was  founded  on  a 
note  which  plaintiff  had  stolen.    lb. 

27.  EJECTMENT:  voiDABLB  DEED:  BY  INSANE  PERSON:  REMEDY.  The  dis- 
affirmance of  a  voidable  deed  made  by  an  insane  person  not  under 
guardianship,  can  not  be  by  re-entry  or  by  an  action  in  ejectment. 
That  rule  applies  only  to  deeds  made  by  minors.  To  remove  from 
the  chain  of  title  a  deed  made  by  an  insane  person  not  under  guard- 
ianship, a  separate  equitable  suit  must  be  brought  to  set  it  aside, 
and  until  it  is  declared  void  in  such  suit  ejectment  can  not  be  main- 
tained.   McAnaw  v.  Clark,  443. 

28.  Suit  to  quiet  titie  :  must  suppobt  title.  In  a  suit  to  quiet  title 
under  the  Act  of  1897  (sec.  650,  R.  S.  1899) ,  the  plaintiff  must  show 
something  more  than  actual  x>ossession.  He  must  also  offer  evi- 
dence in  suppK>rt  of  his  averment  of  title.  He  is  not  entitled  to  a 
decree  pro  forma,  directing  defendant  to  establish  his  title  to  the 
land  by  another  and  different  suit.  Under  this  statute  the  whole 
issue  of  title  may  be  settled,  whether  the  defendant  claim  adversely 
to  plaintiff  or  not.    Meriwether  v.  Love,  614. 

29.  Attachment:  notice  by  publication:  failure  to  notify  tenant. 
In  an  attachment  suit  against  real  property,  the  court  fails  to  ac- 
quire jurisdiction  unless  there  is  actual  notice  to  the  tenant  in  pos- 
session of  the  land  ten  days  before  the  return  day  of  the  writ,  and 
a  recital  in  the  return  that  such  notice  has  been  given,  in  all  cases 
except  where  the  owner  has  been  personally  served  with  process. 
And  a  judgment  founded  on  notice  by  publication  to  the  owner, 
where  no  notice  has  been  given  to  the  tenant,  as  the  statute  requires, 
is  void,  and  the  sheriff's  sale  thereunder  conveys  no  title  either  to 
him  or  any  subsequent  grantees  through  him.  (Following  the  rea- 
soning of  and  distinguishing  Lackey  v.  Seibert,  23  Mo.  85,  and  over- 
ruling the  obiter  on  this  point  in  Burossetfs  Admr.  v.  Hale,  38  Mo. 
L  c.  348.)     Walter  v.  Scofield,  537. 
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LARCENY. 

1.  Indictment:  value  of  goods  stolen:  no  exception.  Where  the  in- 
dictment charges  the  larceny  of  a  great  number  of  articles  of  a 
named  aggregate  value,  but  does  not  state  the  value  of  the  particular 
articles  proven  to  have  been  stolen,  the  matter  can  not  be  considered 
on  appea,l,  unless  there  is  an  exception  sav^  to  the  overruling  of  an 
instruction  to  acquit  because  of  that  defect  in  the  indictment.  State 
V.  Koplan,  298. 

2.   :  aggregate  value  of  goods  stolen.    An  indictment  is  not 

bad  because  it  charges  the  value  of  the  articles  stolen  in  the  aggre- 
gate, although  it  is  the  better  practice,  when  the  articles  alleged  to 
have  been  stolen  are  of  a  different  character,  to  assign  a  value  to 
each  article  or  separate  piece  of  property.     lb. 

3.  Aspobtation:  facts  stated,    a  servant  in  charge  of  a  dwelling 
.    during  the  absence  of  his  master,  testified  that  he  had  nothing  to  do 

with  the  removal  of  the  books  from  the  house ;  that  he  sold  the  books 
worth  $365,  to  defendant  for  $4.50,  and  that  defendant  carried  them 
from  the  library,  some  of  them  in  sacks,  and  put  them  in  a  wagon 
which  he  had  in  an  alley  near  the  house.  Defendant  knew  of  the 
absence  of  the  owner  of  the  house,  that  his  servant  was  in  charge, 
and  inquired  of  him  if  he  had  any  books  to  sell.  Heldf  that  the 
physical  facts  are  inconsistent  with  the  idea  that  he  did  not  partici- 
pate in  the  theft,  and  that  the  asportation  was  not  that  of  the  serv- 
ant alone.     lb. 

4.  Testimont  of  accompleie:  when  cautionary  instruction  unneo- 
essart.  Where  the  asportation  of  the  stolen  goods  (which' is  nec- 
essary to  the  crime  of  larceny)  is  testified  to  by  other  witnesses,  a 
cautionary  instruction  as  to  the  necessity  for  corroboration  of  the 
testimony  of  an  accomplice,  that  he  and  defendant  stole  the  goods,  is 
not  necessary.     lb. 

5.  ALIBI:  omission  OF  INSTRUCTION.  If  the  defense  was  an  alibi,  and 
the  defendant  testified  that  he  was  not  present  at  the  commission  of 
the  crime,  and  the  court's  attention  was  called  to  the  fact  that 
the  instructions  "do  not  cover  the  whole  law  of  the  case,"  a  failure 
to  give  an  instruction  on  that  theory  of  the  case,  will  work  a  re- 
versal,   lb. 

LAUNDRIES. 

1.  License.  The  statute  of  this  State  does  not  authorize  cities  of  the 
third  class  to  levy  a  license  tax  on  steam  laundries.  Such  author- 
ity is  not  expressed  in  the  statute,  nor  can  it  be  implied  from  the 
language  used.     City  of  Independence  v.  Cleveland,  384. 


2.   :  LAUNDRY  AGENTS.    Where  a  city  has  no  authority  to  impose 

a  license  on  steam  laundries  doing  business  therein,  it  has  no  au- 
thority to  impose  a  license  tax  on  an  agent  of  any  such  steam  laun- 
dry doing  business  therein,  nor  can  it  fine  him  for  undertaking 
therein  to  do  the  business  of  an  agent  of  a  laundry  located  else- 
where,    lb. 

LAWS. 

1.   Repealed  by  revision.    Under  the  special  act  governing  the  revision 
of  the  statutes  of  1889,  all  acts  of  a  general  nature  revised,  amended 
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and  re-enacted,  repealed  all  prior  laws  relating  to  the  same  subject. 
Kern  v.  Legion  of  Honor,  471. 

2.  Power  of  legislatube:  oonstbuction  of  prior  laws.  The  General 
Assembly  has  no  power  to  say  that  a  prior  law  means  something 
which  was  not  expressed  in  the  prior  law.    lb. 

3.  Suit  to  quiet  title:  act  of  1897:  repeals  section  2092.  The  Act 
of  1897,  concerning  suits  to  quiet  titles,  by  declaring  that  it  is  en- 
acted for  the  purpose  of  "taking  the  place  of  statutes  which  failed 
in  their  object,"  expressly  repealed  section  2092,  Revised  Statutes 
1889  (sec.  647,  R.  S.  1899),  since  there  is^no  other  section  to  which 
it  can  refer.    Meriwether  v.  Love,  514. 

4.  UNOONSTiTUTroNAL  LAW:  INVALID  IN  PART.  Where  the  unconstitu- 
tional part  of  a  statute  does  not  enter  into  the  life  of  the  act  itself, 
and  is  not  essential  to  its  being,  it  may  be  disregarded  and  the  rest 
remain  in  force.     State  ex  inf.  v.  Washburn,  680. 

LEASE. 

CONTRACT:  EXCLUSIVE  PRIVILEGES  FOR  CERTAIN  TIME:   BETTING  ON  HORSE 

RACE:  QAMBUNQ.  A  fair  association  by  its  contract,  agreed,  for  a 
consideration  of  $90,000,  to  be  paid  in  certain  installments,  to  sell 
and  did  sell  to  plaintiffs  the  exclusive  betting  and  book-making 
privileges  on  its  race  track  for  a  certain  meeting  to  last  forty-nine 
days.  The  first  three  installments,  amounting  to  $36,000,  were  paid, 
and  a  disagreement  arising  between  them  and  the  association,  plain- 
tiffs abandoned  their  privileges  after  twelve  days,  and  sued  for  over 
thirteen  thousand  dollars  as  excess  of  payments.  Held,  that  this 
agreement,  as  it  concerned  no  interest  in  the  realty,  was  not  a  lease, 
and  therefore  furnished  no  basis  for  payment  in  proportion  to  the 
number  of  days  the  privileges  were  actually  enjoyed,  in  accordance 
with  the  principles  governing  leases.  Ullman  v.  St.  Louis  Fair 
Assn.,  273. 

LEGISLATURE. 

1.  POWER:  coNSTBUcnoN  OF  PRIOR  LAWS.  The  General  Assembly  has 
no  power  to  say  that  a  prior  law  means  something  which  was  not 
expressed  in  the  prior  law.    Kern  v.  Legion  of  Honor,  471. 

2.  Governor's  power  of  appointment:  distinct  governmental  de- 
partments. The  Constitution  expressly  says  that  the  Legislature 
shall  not  exercise  powers  properly  belonging  to  the  executive  or 
judicial  department  of  the  State  government,  and  that  is  as  explicit 
a  statement  that  the  Legislature  shall  not  exercise  the  power  of  ap- 
pointment as  if  it  had  specifically  said  that  "the  General  Assembly 
shall  not  make  appointments  or  render  judgments.  State  ex  inf. 
V.  Washburn,  680. 

legislative  appointment:  by  description.    The  creating 


of  an  oiTice  and  the  naming  by  description  of  the  men  who  are  to  fill 
it,  by  the  Legislature,  is,  m  effect,  creating  the  office  and  appointing 
the  ineumbents,  or  both  making  and  executing  the  law.    lb. 

LIBEL. 

1.   Malice:  defenses.    A  publication,  libelous  per  se,  implies  malice^ 
In  such  case  the  absence  of  malicious  intent  is  not  a  complete  de- 
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f ense ;  it  is  admissible  only  in  mitigation  of  damages.    Jones  v.  Mur- 
ray, 26. 

t. '  Faxsb  publication  :  BECOVERY :  MITIGATION.  If  a  publication,  li- 
belous per  se,  is  false  and  the  plaintiff  has  suffered  actual  damages, 
he  is  entitled  to  recover  such  damages,  however  innocently  or  with 
whatever  motive  the  publication  was  made.  But  if  defendant  acted 
in  good  faith  and  without  malice,  that  fact  mitigates  his  pimishment 
and  diminishes  the  exemplary  damages  plaintiff  is  entitled  to  re- 
cover. Evidence  in  mitigation  can  not  affect  the  actual  damages 
sustained,  and  the  court  should  so  caution  the  jury.    lb. 


S.  :  :  :  HEARSAY:  COURT'S  CAUTION:  INSTRUCTION. 

The  Jury  should  be  clearly  instructed  that  mitigation  must  not  be 
taken  as  a  defense  or  as  lessening  the  actual  damages,  but  can  be 
considered  only  in  reduction  of  the  punitive  damages.  And  where 
mitigation  rests  upon  hearsay,  that  is,  that  someone  told  the  defend- 
ant the  facts  printed  and  he  believed  them  and  published  them  in 
good  faith,  it  is  imperatively  necessary  to  instruct  the  jury  as  to 
^e  nature,  extent  and  effect  of  a  plea  in  mitigation.    lb. 

4.  Appellate  jubisdiotion:  constitutional  question.  An  instruc- 
tion on  the  burden  of  proof  in  a  libel  suit  does  not  involve  a  consti- 
tutional question.    Hanlon  v.  Pulitzer  Publishing  Co.,  121. 

UCENSEa 

1.  Cities:  powers.  A  city  can  exercise  the  following  powers  and  no 
others:  First,  those  granted  in  express  words;  second,  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted;  third,  those  essential  to  the  declared  objects  and  purposes 
of  the  municipal  corporation — ^not  simply  convenient,  but  indis- 
pensable.   City  of  Independence  t.  Cleveland,  384. 

2.  Laundries.  The  statute  of  this  State  does  not  authorize  cities  of 
the  third  class  to  levy  a  license  tax  on  steam  laundries.  Such  au- 
thority is  not  expressed  in  the  statute,  nor  can  it  be  implied  from 
the  language  used.    lb. 

8.  :  laundry  agents.    Where  a  city  has  no  authority  to  impose 

a  license  on  steam  laundries  doing  business  therein,  it  has  no  au- 
thority to  impose  a  license  tax  on  an  agent  of  any  such  steam  laun- 
dry doing  business  therein,  nor  can  it  fine  him  for  undertaking 
therein  to  do  the  business  of  an  agent  of  a  laundry  located  else- 
where,   lb. 

LIMITATIONS. 

Estoppel:  common  source  of  title.  If  defendant  claims  title  by  limi- 
tation, he  is  not  estopped  from  assailing  a  deed  through  which  plain- 
tiff claims  as  the  heir  of  the  grantee,  by  the  fact  that  the  grantee 
afterwards  made  conveyance  to  defendant.    Hunt  v.  Searcy,  158. 

MASTER  AND  SERVANT. 

1,  Negligence:  tools:  safety.  The  duty  of  the  master  is  to  use  ordi- 
nary care  and  diligence  in  selecting  and  furnishing  safe  and  suitable 
tools  and  implements  for  the  use  of  his  servants.  Minnier  v.  Se- 
dalia,  Warsaw  and  Southwestern  Ry.  Co.,  90. 
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:  TOOLS  IN  OBDilTABT  USE:  TNTESOSNCE,  No  inference  of  neg- 
ligence can  arise  from  evidence  which  shows  that  the  implement 
used  was  such  as  is  ordinarily  used  for  like  purposes  hy  persons  en- 
gaged in  the  same  kind  of  business.    lb. 


:  ASSUMPTION  OF  RISKS.  The  Servant,  in  entering  the  serv- 
ices of  the  master,  assumes  the  risks  that  ordinarily  and  usually  are 
incident  to  the  business  being  conducted  by  the  master,  and  his 
\i'ages  include  compensation  for  injuries  received  from  such  riaks. 
lb. 


4.    :    :    — — :    OBVIOUS   DEFECTS:    QUimNO  ^KBVICE.      If 

the  master  fails  to  furnish  safe  appliances,  and  if  the  servant  knows, 
or  by  ordinary  care  could  know,  that  they  are  not  altogether  safe, 
he  is  not  obliged  to  refuse  to  use  them  or  quit  the  service,  If  he 
reasonably  believes  that  by  the  exercise  of  proper  care  and  caution 
he  can  safely  use  them  notwithstanding  they  are  not  reasonably 
safe;  and  if  be  does  use  them  and  exercises  such  care  and  caution 
and  is  injured,  he  does  not  waive  his  right  to  compensation  for  in- 
juries received  in  consequence,  nor  is  he  guilty  of  contributory  n^- 
ligence.  But  if  the  appliance  is  obviously  so  dangeroiis  that  it  can 
not  be  safely  used  even  with  care  and  caution,  that  is,  if  the  danger 
of  using  it  is  patent  or  such  as  to  threaten  immediate  injury,  then 
the  servant  is  guilty  of  contributory  negligence  if  he  uses  it,  and  the 
master  is  not  liable  notwithstanding  his  prior,  failure  of  duty  to 
supply  safe  appliances.  And  the  instructions  set  out  and  discussed 
in  the  opinion  fall  short  of  the  full  measure  of  this  rule.    lb. 

MISREPRESENTATIONS. 

1.  Setting  aside  deed:  value  of  notes.  Representations  that  cer- 
tain worthless  notes,  given  as  payment  for  real  estate,  were  secured 
by  a  deed  of  trust  on  good  landf,  tillable  and  renting  for  $250  a  year, 
whereas  in  fact  the  holder  knew  the  land  to  be  worthless  and  the 
title  notes  also,  justify  an  equity  court  in  setting  aside  a  deed 
to  him.    Morley  v.  Ha^rah,  74. 

2.   : :  suppression  of  truth.    The  willful  and  conscious 

suppression  of  the  truth  is  as  blameworthy  as  the  willful  and  con- 
scious expression  of  an  untruth.    lb. 

C.   :  :  TRANSFER  OF  TITLE  TO  ANOTHER.    The  immediate 

transfer  of  title  to  another,  without  consideration  or  even  knowledge 
of  that  fact  by  the  grantee,  is  itself  evidence  that  the  grantor  had 
interpreted  his  action  in  obtaining  a  deed  to  the  real  estate  by 
representing  the  consideration  notes  to  be  good,  as  fraudulent  and 
untruthful.    lb. 

4.  Fraud  :  opinion.  Misrepresentations  of  what  lands  may  be  made  to 
produce  (rather  than  what  they  had  produced)  being  matters  of 
opinion,  are  not  such  misrepresentations  of  facts,  even  if  unwar- 
ranted, as  will  vitiate  a  contract.    Wilson  v.  Jackson,  135. 

6.  Insurance  policy:  warranties:  innocent  and  fraudulent  mis- 
representations: trial  by  jury.  The  statute  draws  no  distinction 
between  innocent  and  fraudulent  misrepresentations  in  applications 
for  insurance  policies,  but  says  that  in  every  case  the  question  of 
whether  "the  matter  misrepresented  shall  have  actually  contributed 
to  the  contingency  or  event  on  which  the  policy  is  to  become  due  and 
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payable"  shall  be  determined  by  a  jury.  The  suit  is  not  one  in 
equity.  The  company  may,  during  the  life  of  the  insured,  but  not 
afterwards,  bring  a  suit  to  set  aside  the  policy  on  the  ground  that  it 
was  procured  by  fraud.  (Overruling  Ashford  v.  Insurance  Co.,  80 
Mo.  App.  638,  and  Van  Cleave  v.  Union  Casualty  and  Security  Co., 
82  Mo.  App.  668.)     Kern  v.  Legion  of  Honor,  471. 

MONEY  HAD  AND  RECEIVED.     See  Tbusts  and  Tbustees. 

MORTGAGES  AND  DEEDS  OP  TRUST. 

1.  County  mobtgagb:  overpayment:  mistake  op  olebk:  mtttuauty: 
FBAUD.  A  petition  that  states  that  plaintiff,  being  indebted  to  the 
county  for  money  borrowed  from  its  school  fund,  went  to  the  clerk 
and  announced  that  he  wished  to  pay  the  amount  due  on  said  obli- 
gation and  trusted  to  the  clerk  to  calculate  the  interest  and  compute 
the  amount  due  thereon,  and  that  the  clerk  undertook  to  make  the 
calculations,  but  erroneously  charged  him  compound  interest  on  the 
unpaid  annual  interest  installments,  and  that  the  amount  overpaid 
by  and  due  him  for  such  error  in  calculation  is  a  certain  sum,  states 
a  good  cause  of  action.  It  is  not  necessary  to  charge  mutuality  of 
mistake.  Nor  is  it  necessary  that  the  petition  charge  that  the 
clerk's  mistake  was  fraudulent.     Williams  v.  Carroll  County,  9. 

2.    :   :   :   mistake  OF  LAW.     Because  the  amount 

paid  to  the  clerk  by  the  borrower  in  such  case  shows  a  calculation 
based  on  an  erroneous  construction  of  the  bond,  the  court  can  not  as- 
sume that  those  calculations  were  due  to  a  mistake  of  law  in  con- 
struing the  bonds  to  provide  for  compound  interest  instead  of  simple 
interest.  If  the  petition  alleges  they  were  the  result  of  a  mistake  of 
fact,  the  court  should  not,  on  demurrer,  hold  them  to  be  mistakes 
of  law.     lb. 

3.    :  ' — ':  INTEREST  ON  INTEREST.     The   bond   to    the   school 

fund  provided  for  the  payment  of  the  principal  sum  twelve  months 
after  date  thereof  at  eight  per  cent  interest  thereon  from  date,  and* 
"that  all  interest  not  punctually  paid  shall  bear  interest  at  the  same 
rate  as  the  principal."  Held,  that  this  bond  did  not  provide  that 
the  interest  as  it  became  due  should  become  principal  and  bear  in- 
terest, nor  did  it  in  anywise  provide  for  compound  interest.  And 
where  such  interest  is  paid  under  a  mistaken  view  of  the  clerk  that 
it  provided  for  compoimd  interest,  the  excess  may  be  recovered  from 
the  county.     lb. 

4.  Homestead:  equity  op  redemption:  new  homestead.  Where  the 
mortgagor  abandons  his  occupancy  of  the  land  mortgaged,  and  es- 
tablishes a  new  homestead  in  other  property,  it  will  net  be  held,  on 
the  theory  that  a  deed  of  trust  is  only  a  lien  and  not  a  sale,  that 
the  mortgagor  still  has  a  homestead  in  the  equity  of  redemption. 
The  sale  of  the  old  homestead  and  the  investment  of  the  proceeds  in 
tlie  new,  may  be  by  mortgage  or  deed  of  trust  on  the  old.  Rose  v. 
Smith,  81. 

6.  XoTiCE:  declaration  OF  TRUST:  RECORD.  A  declaration  of  trust, 
from  which  arc  absent  all  operative  words  of  conveyance,  does  not 
pass  the  legal  title,  nor  is  it  any  part  of  the  chain  of  title.  Nor  is 
a  purchaser  to  be  charged  with  constructive  notice  of  a  deed  simply 
because  the  declaration  of  trust  is  upon  record.  The  record  of  an 
instrument  is  constructive  notice  only  when  the  instrument  is  within 
the  line,  or  a  part,  of  the  chain  of  title.     Becker  v.  Stroeher,  306. 
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MURDER. 


1.  Second  degree:  evidence.  Deceased  had  accused  defendant  of 
stealing  his  chickens,  and  on  the  morning  of  the  homicide  defendant 
went  to  a  small  ravine  that  separated  their  adjoining  properties, 
and  called  to  him,  stating  that  he  wished  to  speak  to  him  ahout 
these  accusations.  Defendant  hegan  at  once  to  quarrel  with  him, 
and  deceased  started  up  the  hank  towards  him,  whereupon  defendant 
went  to  his  house,  got  his  shotgun,  and  stepped  into  the  yard  and 
commanded  deceased  to  stop.  He  did  so,  and  defendant  lowered  his 
gun.  Continuing  to  quarrel,  defendant  again  raised  his  gun,  where- 
upon his  wife  jumped  hetween  the  two  men.  Defendant  commanded 
her  to  stand  aside,  and  when  she  did  so  the  fatal  shot  was  fired«  de- 
ceased, who  stood  close  hy,  being  instantly  killed.  Held,  that  tiiere 
being  no  error  i^  the  indictment  or  at  the  trial,  the  verdict  of  guilty 
and  assessing  defendant's  punishment  at  ten  years'  imprisonment, 
will  be  permitted  to  stand.     State  v.  Elliott,  288. 

2.  Deltbebation;  ebboneous  DEFINITION:  NON-PREJUDICIAL.  The  in- 
struction defined  "deliberation"  as  meaning  "in  a  cool  state  of  the 
blood  not  in  a  heat  of  passion,  caused  by  some  just  or  lawful  cause 
of  provocation  to  passion ;  and  the  court  instructs  you,  that,  in  this 
ease,  there  is  no  evidence  tending  to  show  the  existence  of  any  sudi 
passion  or  provocation."  Held,  that  the  definition  omits  an  essen- 
tial element  of  the  crime,  to-wit,  the  homicide  must  have  been  com- 
mitted in  furtherance  of  a  formed  design  to  gratify  a  feeling  of  re- 
venge OT  to  accomplish  some  other  unlawful  purpose,  but,  neverthe- 
less, the  instruction  could  not  have  been  prejudicial,  since  the  facts 
of  this,  case  show  that  there  was  no  lawful  provocation  which  oould 
reduce  the  offense  from  murder  in  the  first  degree  to  some  other 
grade  of  homicide.    State  v.  Jackson,  291. 

8.  :  ooNFLionNa  instbuotigns.    Where  defendant  is  oonvicted 

of  murder  in  the  first  degree,  it  will  avail  him  nothing  that  an  in- 
struction on  deliberation  is  in  conflict  with  another  given  instruo- 
tioQ  with  respect  to  murder  in  the  second  degree.    lb. 

NAME. 

1.  Suffix  "sr."  The  suffix  "Sr."  or  "Jr."  is  no  part  of  the  name  of  a 
person.    Hunt  v.  Searcy,  158. 

2.  :  iNSTBUonoN:  no  evidence.    H  there  is  no  evidence  that  the 

maker  of  a  deed  annexed  "Sr."  to  his  name,  no  instruction  should 
be  given  on  the  point.  Where  there  is  a  father  and  son  of  the  same 
name,  there  is  no  burden  on  the  party  who  claims  a  deed  was  made 
by  the  father  to  show  that  he  suffixed  "Sr."  to  his  name.    lb. 

8.  Identitt.  Identity  of  name  is  prima  facie  evidence  of  identity  of 
person,  and  it  devolves  on  him  who  denies  the  identity  to  overcome 
the  presumption.    lb. 

4.  Deed:  fatheb  and  son  of  same  name:  pbesukftion.  Where  a 
father  and  son  have  the  same  name  and  the  land  belongs  to  the 
father,  a  deed  by  one  of  them  in  which  the  wife  of  the  father  joins, 
is  prima  facie  the  deed  of  the  father.    lb. 

6.  :  :  HOW  ovebcome:  wobds  USED.    Such  presumption 

is  not  overcome  by  words  which  convey  a  life  interest  on  the 
part  of  the  woman  and  a  fee  simple   on  the  part  of  the  man^  nor  by 
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the  fact  that  the  acknowledgment  of  the  woman  was  not  made  sepa- 
rate and  apart  from  the  husband  as  the  law  then  required.  At  that 
time  a  married  woman  could  make  a  deed  only  by  joining  with  her 
husband,  and  the  son  could  convey  no  interest  in  his  father's  land 
while  the  father  lived,  so  that  to  hold  the  son  signed  the  deed  was  to 
say  the  deed  was  wholly  inoperative.    lb. 

6.  Name  of  jttbob:  mistake  of  typewriter.  The  transcript,  sent  by 
change  of  venue  to  another  county,  says  the  court  appointed  "John 
L.  Calrk"  foreman  of  the  grand  jury,  but  the  indictment  is  in- 
dorsed "a  true  bill,  John  L.  Clark,  foreman,"  and  the  record  recites 
that  the  "indictment  is  by  the  court  examined  and  found  to  be  in- 
dorsed a  true  bill  by  the  foreman,  John  L.  Clark."  The  entry  of  the 
impaneling  of  the  grand  jury  shows  that  John  L.  Clark  was  sworn 
as  a  member,  and  that  no  man  named  "Calrk"  was.  Held,  that 
Clark's  name  was,  by  misprision  of  the  typewriter  who  copied  the 
transcript,  misspelt,  and  that  the  foreman  of  the  grand  jury  did 
indorse  it.  And  where  the  record  shows  that  Charles  Hall  was 
sworn  as  a  grand  juror,  and  that  no  such  person  as  Charles  Hallm 
was  so  impaneled,  it  will  be  held  that  the  typewriter  by  mistake 
struck  the  wrong  key,  and  added  a  letter  m,  and  that  Hallm  was  not 
a  member  of  the  grand  jury.    State  v.  Armstrong,  257. 

NEGLIGENCE. 

1.  TOOLS:  SAFETY.  The  duty  of  the  master  is  to  use  ordinary  care  and 
diligence  in  selecting  and  furnishing  safe  and  suitable  tools  and 
implements  for  the  use  of  his  servants.  Minnier  v.  Sedalia,  Warsaw 
and  Southwestern  Ry.  Co.,  99. 

2.  Tools  in  ordinary  use.-  inference.  No  inference  of  negligence 
can  arise  from  evidence  which  shows  that  the  implement  used  was 
such  as  is  ordinarily  used  for  like  purposes  by  persons  engaged  in 
the  same  kind  of  business.    lb. 

8.   :  assumption  of  risks.    The  servant  in  entering  the  service 

of  the  master  assimies  the  risks  that  ordinarily  and  usually  are 
incident  to  the  business  being  conducted  by  the  master,  and  his 
wages  include  compensation  for  injuries  received  from  such  risks, 
lb. 


:  :  OBVIOUS  DEFECTS:  QUITTING  SERVICE.  If  the  mas- 
ter fails  to  furnish  safe  appliances,  and  if  the  servant  knows,  or 
by  ordinary  care  could  know,  that  they  are  not  altogether  safe,  he 
is  not  obliged  to  refuse  to  use  them  or  quit  the  service,  if  he  reason- 
ably believes  that  by  the  exercise  of  proper  care  and  caution  he  can 
safely  use  them  not\^ithstanding  they  are  not  reasonably  safe ;  and  if 
he  does  use  them  and  exercises  such  care  and  caution  and  is  injured, 
he  does  not  waive  his  right  to  compensation  for  injuries  received  in 
consequence,  nor  is  he  guilty  of  contributory  negligence.  But  if  the 
appliance  is  obviously  so  dangerous  that  it  can  not  be  safely  used 
even  with  care  and  caution,  that  is,  if  the  danger  of  using  it  is 
patent  or  such  as  to  threaten  immediate  injury,  then  the  servant  is 
guilty  of  contributory  negligence  if  he  uses  it,  and  the  master  is  not 
liable  notwithstanding  his  prior  failure  of  duty  to  supply  safe  appli- 
ances. And  the  instructions  set  out  and  discussed  in  the  opinion 
fall  short  of  the  full  measure  of  this  rule.    lb. 
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6.  IirsTRUOTiON :  NO  EVIDENCE:  NARBOW-OAUCT  OAB.  Where  there  is  bo 
evidence  that  a  broad-gauge  car  mounted  on  narrow-gauge  trucks  on 
a  narrow-gauge  track  is  an  unsafe  appliance,  the  instruction  should 
not  assume  that  such  use  of  such  car  is  negligent.  Nor  was  the 
tise  of  such  car,  under  the  fsu^ts  disclosed  by  this  record,  negligent, 
lb. 

6.  ABSUHPTION   of   bisks  :    OBVIOUS   OF   OBDINABT   DANOEB:    EXCEPnON 

TO  THE  BUiA.  The  servant  assumes  more  than  such  risks  as  are 
obviously  so  dangerous  as  to  threaten  immediate  injury.  This  is 
an  exception  to  the  rule,  which  is  that  the  servant  assumes  the 
risks  ordinarily  and  usually  incident  to  the  employment.  An  in- 
struction should  not  state  the  exception  and  omit  the  rule,  for  that 
is  to  make  the  exception  to  the  rule  the  rule  itself.    lb. 

7.  SuDiNO  OP  EMBANKMENT:  CAUSE  OP  ACTION.  A  petition  which 
charges  that  a  high  embankment  extended  from  defendant's  lot 
down  to  the  sidewalk,  and  that  rain  had  caused  the  clay  therefrom 
to  wash  and  slide  onto  the  sidewalk,  and  that  in  walking  thereon  the 
plaintiff  slipped  and  fell,  does  not  state  a  cause  of  action.  In  order 
to  *do  that,  it  must  charge  that  defendant  had  erected  or  was  main- 
taining a  nuisance  on  his  premises  abutting  the  sidewalk,  that  is, 
an  embankment  which  rendered  the  street  hazardous  or  less  secure 
than  it  was  left  by  the  municipal  authorities.  No  cause  of  action 
can  be  predicated  upon  defendant's  failure  to  erect  a  barrier  to  keep 
the  earth  from  sliding  from  an  embankment  on  his  premises  down 
on  to  the  sidewalk,  for  such  is  the  result  of  natural  causes.  Beck 
V.  Brewing  Co.,  196. 

^.  Sidewalk  :  duty  op  abutting  owneb.  The  owner  of  property  abut- 
ting on  a  sidewalk  owes  pedestrians  no  duty  to  maintain  the  side- 
walk in  a  safe  condition,  and  is  not  responsible  for  any  defects 
therein  which  are  not  caused  by  his  own  wrongful  act.    lb. 

9.  Riding  on  pbeight  tbains:  aixegations:  pboof.  Allegations  that 
deceased  was  on  a  train  as  a  passenger,  with  the  knowledge  and 
consent  of  the  company,  are  not  sustained  by  evidence  that  he  was 
there  as  a  trespasser.    Feeback  v.  Mo.  Pacific  Ry.  Co.,  206. 

10.    :  :  custom.    Evidence  that  persons  were  in  the  habit 

of  riding  in  the  caboose  of  defendant's  freight  train  without  objec- 
tions, regardless  of  the  rules  of  the  company,  is  not  admissible  if 
deceased  Vas  riding  between  two  cars.    A. 

11.  Duty  to  pebson  injubed.  Unless  the  damage  complained  of  arises 
out  of  a  failure  to  perform  a  legal  duty  to  the  person  injured,  or  to 
a  class  which  embraces  him,  or  to  the  public  where  he  is  conoemed, 
there  is  no  cause  of  action  for  negligence.    lb. 

12.   :  tbespasseb.    A  railroad  company  owes  a  trespasser  on  one 

of  its  freight  trains  only  the  duty  of  avoiding  the  wanton  infliction 
of  an  injury.    lb. 

13.   :  :  CASE  stated.     Two  freight  trains  were  to  meet 

at  a  small  station.  The  one  which  arrived  first  took  the  switch, 
but  continued  to  move  slowly,  and  as  the  engine  got  opposite  the  de- 
pot, the  engineer  got  off  and  went  in  for  his  orders,  leaving  the  train 
still  moving  slowly,  without  notifying  the  fireman  of  his  absence. 
Some  one  twice  told  him  the  fireman  did  not  know  he  was  gone,  and 
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that  he  was  not  trying  to  stop  the  engine.  He  knew  the  train  waa 
coming  from  the  other  direction,  and  gave  no  heed  until  his  engine 
was  within  three  rods  of  the  main  track,  when  he  started  rapidlj  to- 
wards it,  but  before  he  had  arrived  it  had  moved  on  the  main  track, 
and  the  other  train,  a  through  freight,  had  crushed  into  it,  and 
plaintiff's  husband  was  killed.  He  had,  on  being  refused  the  privi- 
lege of  riding  on  the  through  freight  at  the  station  beyond,  crawled 
up  between  two  cars,  and  the  train  men  did  not  know  he  was  there 
until  after  the  accident.  The  petition  alleged  that  deceased  was  on 
a  train  that  usually  carried  passengers,  with  the  knowledge  and  con- 
sent of  defendant.  But  at  the  trial  plaintiff  attempted  lo  show  that 
the  conduct  of  the  engineer  in  fault  was  so  grossly  negligent  that  de- 
fendant was  liable  although  deceased  was  a  mere  trespasser.  Held^ 
first,  there  was  a  variance  between  petition  and  proof;  second,  de- 
ceased was  not  a  passenger,  but  a  mere  trespasser,  and  defendant 
owed  him  no  duty  except  to  avoid  wantonly  injuring  him.    lb. 

14.  Defective  machineby  :  opmioN  of  experts.  Expert  witnesses  who 
are  familiar  with  the  machinery,  to  whose  defects  plaintiff  charges 
his  injury  (such  as  the  foreman  of  ironworks,  the  master  mechanic, 
the  head  roller,  the  president  of  the  defendant  company,  who  was 
a  civil  and  mechanical  engineer  and  had  seen  the  machinery  in 
actual  operation  for  eighteen  years),  may  give  opinions  based  on 
their  own  actual  knowledge  of  the  condition  of  the  machinery.  Their 
opinion  can  not  be  limited  to  answers  to  hypothetical  questions  based 
On  facts  detailed  by  others.     Kaminski  v.  Tudor  Iron  Works,  462. 

16.  CoNTEiBUTOBT  NEOiJOENOE:  iNSTBUonoNs.  Where  plaintifPs  injury 
may  properly  be  said  to  have  resulted  from  his  own  negligence,  de- 
fendant is  entitled  to  an  instruction  presenting  the  defense  of  con- 
tributory negligence.    lb. 

IC.  Fellow-servant  :  instruction.  Where  plaintiff's  injury  may  prop- 
erly be  said  to  have  resulted  from  the  negligence  of  fellow-servants, 
defendant  is  entitled  to  an  instruction  relieving  it  of  damages,  on 
the  ground  that  the  injury  was  chargeable  to  fellow-servants.    lb. 

17.  Pleapino  negligence  or  fellow-servant.  It  is  not  necessary  that 
defendant  plead  that  the  injury  was  due  to  the  negligence  of  plain- 
tiff's fellow-servants.  That  defense  does  not  admit  any  negligence 
on  the  part  of  defendant,  but  strikes  at  the  root  of  plaintiff's  cause 
of  action,  and,  hence,  is  raised  by  a  general  denial.  In  this  respect 
it  is  different  from  the  plea  of  contributory  negligence,  which  is 
in  the  nature  of  a  confession, and  avoidance.    lb. 

18.  Fireman:  ordinary  care.  From  the  exercise  of  ordinary  care  in 
approaching  a  street  car  crossing  no  one  in  any  walk  of  life  is 
exempt.     Guiney  v.  Southern  Electric  Ry.  Co.,  595. 

19.  :  ORDINARY  CARE:  "LOOK  AND  LISTEN:"  INSTRUCTION:  NEG- 
LIGENCE AS  MATTER  OF  LAW.  An  instruction  which  required  the 
driver  of  a  fire  department  fuel  wagon  on  the  way  to  a  fire  on 
approaching  a  street  car  crossing,  "to  exercise  ordinary  care  upon 
his  part,  and  to  look  and  listen  before  driving  on  defendant's  track, 
whether  its  servants  operating  its  car  gave  signals  or  not,  and  if 
the  jury  believe  that  he  failed  to  exercise  ordinary  care,  and  failed 
to  look  and  listen,  and  thereby  directly  contributed  to  the  collision, 
etc.,  their  verdict  should  be  for  the  defendant,"  did  not  declare  as  a 
matter  of  law  that  a  failure  to  look  and  listen  is  under  all  circum- 
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stances  negligence,  but  required  of  him  the  exercise  of  nothing  moT« 
than  ordinary  care.  Besides,  where  the  top  of  the  approadiing 
car  was  plainly  visible  to  the  driver,  the  use  of  words  "look  and 
listen"  was  plainly  appropriate.    lb. 

20.  Explosion  in  seweb:  two  independent  causes:  pulIntiff's  bub- 
den.  In  a  suit  for  personal  injuries  alleged  to  be  due  to  the  neg- 
ligence of  a  city  in  permitting  oil  gases  to  accumulate  in  a  sewer 
and  to  explode  for  lack  of  proper  vents,  it  is  for  plaintiff  to  account 
for  the  explosion  and  the  causes  of  it;  and  if  the  evidence  shows 
that  there  were  present  at  least  two  other  independent  explosive 
gases,  tol^wit,  sulphuretted  hydrogen  and  marsh  gas,  the  burden  is  on 
plaintiff  to  show  which  of  the  explosive  gases  was  responsible  for 
the  accident — ^the.  oil  gas  charged  in  the  petition  to  be  the  cause,  or 
the  other  gases.    Fuchs  v.  St  Louis,  620. 

21.   :  PERMimNe  oases  to  escape.    It  is  not  the  duty  of  a  city 

to  open  manholes  to  permit  the  escape  of  gases  that  are  accumulated 
in  its  sewers.  On  the  contrary,  a  city  which  deliberately  remores 
covers  from  manholes,  inlets  and  other  vents  for  the  purpose  of  per- 
mitting the  escape  of  vile  and  dangerous  gases,  which  through  the 
action  of  nature's  laws  of  decay  are  constantly  generated  therein, 
is  remiss  in  its  duty.    lb. 

22.   :  ACCUMULATION  OP  OASES:  EVIDENCE.    Where  the  testimony 

shows  that  there  was  a  constant  generation  of  inflammable  gases  in 
a  sewer  as  the  result  of  nature's  laws  of  decomposition,  and  no 
known  method  of  arresting  that  generation  was  shown,  it  can  not 
be  said  that  there  was  any  evidence  to  sustain  the  allegation  that 
the  city  "carelessly  and  negligently  failed  to  take  precautions  to 
prevent  gases  arising  and  accumulating  in  said  sewers.**    lb. 

23.  Specific  acts:  proof.  Where  specific  acts  of  negligence  ars 
charged,  evidence  of  other  acts  is  inadmissible.  So  that  where,  in 
a  suit  against  a  city  for  damages  for  the  death  of  plaintiff's  hus- 
band as  the  result  of  the  explosion  of  gas  in  a  sewer,  the  two 
specific  acts  of  negligence  charged  are  a  failure  to  prevent  the 
formation  and  accumulation  of  gases,  and  a  failure  to  open  vents 
specially  designed  to  carry  off  gases,  evidence  that  the  use  of  a 
fan  or  blower  would  have  eliminated  the  gases  or  rendered  them 
non-explosive,  should  be  excluded.    lb. 


24.    EXPEBT    TESTIMONY:    EXPULSION    OF    GASES     FBOK     8E¥rEBS: 

THEORY.  A  mining  engineer  and  consulting  chemist,  who  never, 
as  a  scientist,  investigated  ventilation  of  sewers  and  never  saw  any 
test  made  of  a  blower  or  fan  for  extracting  explosive  gases  in  a 
sewer  and  knows  nothing  of  the  actual  results  of  such  tests  if  really 
made,  is  not  qualified  as  an  expert  to  testify  that  the  use  of  a 
blower  or  fan  would  have  rendered  the  gases  non-explosive.  His 
testimony  is  mere  theory,  and  should  not  be  admitted,  and  if  ad- 
mitted the  court  should  instruct  the  jury  that  it  is  to  be  utterly  dis- 
regarded,   lb. 

26.  Prima  facie  case:  res  ipsa  loquitub.  The  mere  fa<*t  that  there 
was  an  explosion  of  the  gases  in  a  sewer  and  the  consequent  injury 
of  plaintifl^s  husband,  does  not  make  out  a  prima  facie  case  of 
negligence  against  the  city.  There  must  be  some  affirmative  proof  of 
negligence.     lb. 
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26.  INEVITABLK  ACCiDEXT:  non-liabhitt.  No  0116  is  liable  for  the 
conscx^aences  of  an  inevitable  accident.     lb. 

27.  Reasonable  anticipation:  exceptional  cases.  It  is  not  negli- 
gence not  to  take  precautionary  measures  to  prevent  an  injury 
which,  if  taken,  would  have  prevented  it,  when  the  injury  could 
not  reasonably  have  been  anticipated,  and  would  not,  except  under 
exceptional  circumstances,  have  happened.  If  the  accident  was  pos- 
sible, yet,  according  to  ordinary  and  usual  experience,  not  probable, 
it  is  not  negligence  not  to  take  precautionary  steps  to  forestall  it. 
lb. 

28.  :  :  ISOLATED  case.    Where  there  is  an  explosion  in  a 

city  sewer  the  city  is  not  responsible  for  negligence  in  not  antic- 
ipating and  preventing  such  injury,  if  such  explosion  had  never  been 
Imown  to  occur  before.    lb. 

29.  Exceptional  case:  explosion  in  seweb:  fise  and  coal  oil.  About 
nine  blocks  from  a  wine  storeroom  were  large  oil  tanks,  and  a  fire 
breaking  out  therein  some  of  the  oil,  mixed  with  water  thrown  into 
the  tanks  by  fire  engines,  ran  on  to  railroad  property,  and  some  of  it 
was  permitted  by  the  railroad  people  and  fireman  to  escape  into  an 
inlet  into  the  sewer  which  passed  under  the  wine  storeroom,  in 
which  was  a  cellar  sunk  down  to  within  six  inches  of  the  sewer's 
roof.  Four  days  later  as  an  employee  was  storing  melons  in  a  cellar 
of  a  building  near  the  wine  storeroom,  and  with  a  lighted  candle 
passed  over  a  drain  which  connected  with  the  sewer,  there  was  a 
sudden  flash  of  flame,  and  almost  simultaneously  an  explosion  in 
the  sewer  underneath,  and  the  sewer  roof  imder  the  wineroora  cellar 
caved  in,  although  no  other  part  did,  and  plaintiifs  husband,  who 
was  in  the  wine  building,  was  killed.  The  sewer  was  a  large  one, 
well  constructed,  and  followed  a  natural  drainage  to  the  river, 
which  was  very  high,  and  submerged  the  sewer's  mouth.  The  sewer 
had  been  in  existence  for  thirty  years,  and  there  had  never  been 
an  explosion  before.  Held,  that  the  city  was  not  guilty  of  negli- 
gence in  not  anticipating  the  injury,  and  that  it  should  be  consid- 
ered as  belonging  to  the  realm  of  inevitable  accident.  (Overruling 
Fuchs  V.  St.  Louis,  133  Mo.  168.)     lb. 

NEW  TRIAL. 

NEGOTIABLE  NOTES.    See  Bnxs  and  Notes. 

Obdeb:  statement  of  gbounds:  appeal.  Where  the  trial  court,  in 
granting  a  motion  for  a  new  trial,  failed  to  specify  the  ground  on 
which  its  action  was  based,  as  required  by  Revised  Statutes  1899, 
section  801,  its  action  can  not  be  assumed  to  have  been  based  on 
any  particular  ground,  but  the  ruling  will  be  tried  on  appeal,  as 
prior  to  the  new  statutory  rule,  by  looking  into  the  correctness  of 
the  rulings  below  in  admitting  or  rejecting  evidence  and  in  giving 
instructions.    Roe  v.  Bank  of  Versailles,  406. 

NOTICE. 

1.  JUDGMENT:  INSANTTT.  A  judgment  of  insanity  is  not  void  for  the 
mere  reason  that  the  petition  to  have  the  person  named  therein 
declared  insane,  was  pending  for  ten  years  before  judgment  was  ren- 
dered.    Himt  V.  Searcy,  158. 
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2.  Meaniwo  of  law  of  the  LAjn>:  CONSTITDTION  OF  1820.  The  Con- 
stitution of  1820  proyided  that  the  aocused  can  not  be  "depriTed^ 

of  life,  liberty  and  property,  but  by the  law  of  the  land."  Held,' 

that  the  words  "law  of  the  land"  meant  the  same  thing  as  "due  pro- 
cess of  law,"  and  implied  notice,  and  this  constitutional  requirement 
made  notice  a  necessary  prerequisite  to  any  judgment  of  insanity  or 
otherwise  which  deprived  him  of  either  liberty  or  property,  whether 
such  notice  was  by  the  statute  made  necessary  or  not.    lb. 

3.  JuDGMSNT  OF  INSAIHTT.  A  judgm^it  of  insanity  without  notice 
to  the  person  adjudged  insane  and  without  appearance,  is  void, 
whether  the  statute  requires  such  notice  or  not.    lb. 

4.  :  OOLLATEBAX  FBOOEEDiNG.    A  judgment  of  insanity  without 

notice  or  appearance,  is  not  oompet€ait  evidence,  in  ejectment,  to 
show  that  the  purported  maker  of  a  deed  was  at  the  date  thereof 
insane  and  in  ward.    lb. 

6.   :  BEGGING  OF  QUESTION.     To  argue  that  if  the  defendant  in 

an  insanity  proceeding,  is  insane,  a  notice  to  him  would  be  meaning- 
less and  an  idle  procedure,  is  to  beg  the  question:  for  the  issue 
to  be  tried  is,  whether  he  is  or  is  not  insane,  and  to  fail  to  give 
him  notice,  for  this  reason,  is  to  prejudge  him  or  forestall  the  very 
purpose  of  the  inquest.    lb. 

6.  Deciabation  of  trust :  SECOBD.  A  declaration  of  trust,  from  which 
are  absent  all  operative  words  of  conveyance,  does  not  pass  the  legal 
title,  nor  is  it  any  part  of  the  chain  of  title.  Nor  is  a  purchaser 
to  be  charged  with  constructive  notice  of  a  deed  simply  because 
the  declaration  of  trust  is  upon  record.  The  record  of  an  instru- 
ment is  constructive  notice  only  when  the  instrument  is  within 
the  line,  or  a  part,  of  the  chain  of  title.    Becker  v.  Stroeher,  306. 

NUISANCES.    See  Cities,  Towns  aito  Villages. 

OFFICERS. 

1.  Tenure:  until  successors  qualify.  The  charter  provided  that 
'*the  city  clerk,  assessor,  coimsellor,  comptroller  and  city  physi- 
cian shall  hold  their  resi>ective  offices  for  the  term  of  two  years, 

unless  sooner  removed ; provided,  the  appointments  first  made 

imder  the  charter  after  the  general  city  election  of  1890,  shall  be  for 
one  year  only,  so  that  the  appointments  made  thereafter  shall  be 
made  at  the  beginning  of  the  second  year  of  the  mayor's  term."  Held, 
in  a  direct  proceeding  against  them  by  quo  warranto,  that  these 
officers  did  not  hold  for  two  years  after  their  appointments  and 
until  their  successors  were  appointed  and  qualified,  but  only  for  two 
years,  and  then  the  offices  became  vacant,  whether  their  successors 
were  appointed  or  not.    State  ex  inf.  v.  Limd,  228. 

2.   :  :  constitution.    Nor  is  this  meaning  overcome  by 

a  provision  in  the  Constitution  reciting  that  "in  the  absence  of  any 
contrary  provision,  all  officers,  now  or  hereafter  elected  or  ap- 
pointed, subject  to  the  right  of  resignation,  shall  hold  office  during 
their  official  terms,  and  until  their  successors  shall  be  duly  elected 
or  appointed  and  qualified,"  for  while  that  provision  applies  to 
municipal  officers,  as  well  as  to  others,  yet  the  words,  "in  the 
absence  of  any  contrary  provision,"  do  not  refer  to  contrary  provis- 
ions in  the  Constitution,  but  to  provisions  in  the  .charter  referring 
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specifically  to  these  officers,  and  this  language  of  the  charter  is  a 
specific  provision  that  the  appointment  of  these  officers  shall  be  for 
two  years  "only."  Applying  the  maxim,  "Expreasio  unius  esi  exolu- 
sio  alterius"  to  this  the  other  language  of  the  charter,  it  is  apparent 
that  the  term  of  these  appointive  officers  can  not  be  extended  beyond 
the  term  fixed  by  this  clause  in  the  charter. 

Heldy  by  Robinson,  J.,  in  a  dissenting  opinion,  that  these  words  in 
the  charter  do  not  overcome  the  constitutional  requirement  and 
the  common-law  rule  that  "in  the  absence  of  a  contrary  provis- 
ion, all  officers  hold  their  offices  imtil  their  successors  are 
elected  or  appointed  and  qualified."  Held,  also,  that  if  this 
'-  language  of  the  charter  fixes  the  term  of  their  offices  at  two 

years  "and  no  longer,"  as  the  majority  opinion  holds,  then  the 
difference  in  meaning  in  this  language  and  that  relied  on  in 
State  ex  inf.  v.  Smith,  162  Mo.  512,  where  the  statute  provides 
for  the  election  of  a  justice  of  the  peace  at  the  general  election 
in  1894  and  every  four  years  thereafter,  should  be  pointed  out. 
Heldf  also,  that  the  words  "in  the  absence  of  a  contrary  pro- 
vision," requires  a,  negative  declaration  expressed  in  words,  an 
actual  contrary  expression  in  language,  which  can  be  pointed 
out  on  the  page  and  read  with  the  eye,  and  is  not  to  be  inferred 

from  other  language  referring  to  a  different  subject.    lb. 

>• 

t.   :   :    CUSTOM.     The  fact  that  it  may  have  been  the 

custom  for  the  incumbent  of  these  offices  to  hold  over  until  their 
successors  be  appointed  and  qualified,  is  no  defense  to  a  quo  war- 
ranto proceeding,  etc.,  in  which  the  burden  is  on  the  defendants  to 
show  title  to  the  offices,  for  the  holding  of  office  by  custom  is  no 
evidence  of  legal  title.    lb. 

4.   :  :  INCONVENIENCE.     In  an  ouster  proceeding  by  quo 

warranto  against  an  incuipbent  of  an  office,  the  fact  that  inconven- 
ience may  result  if  it  be  the  law  that  he  does  not  hold  until  his 
successor  is  qualified,  is  no  defense.  Especially  is  such  defense  out 
of  place  where  the  office  is  appointive  and  the  charter  provides 

'        that  the  mayor  shall  not  hold  up  a  nomination  for  more    than  five 
days.    lb. 

5.  GOVEBNOB'S    power    of    APPOINTMENT:    CHOICE    TO    BE     MADE     FBOM 

CERTAIN  PERSONS.  The  statute  required  that  one  of  the  three  elec- 
tion commissioners  for  a  certain  city  should  **be  chosen  from  three 
eligible  citizens  named  by  the  city  central  committee  of  the  leading 
party  politically  opposed  to  that  to  which"  the  other  two  commis- 
sioners belonged.-  Heldy  that  the  Governor's  choice  was  not  con- 
fined to  the  three  men  named  by  the  party  committee,  but  he  might 
choose  any  other  eligible  person  to  be  the  third  member  of  that 
commission.  The  Legislature  can  not  compel  the  Grovemor  to  regis- 
ter the  will  of  such  a  committee,  for  such  a  committee  is  no  part 
of  the  executive  department  of  the  State  government;  nor  can  it  in 
such  way  usurp  the  executive  power  of  appointipent.  State  ex  inf.  v. 
Washburn,  680. 

6.  :  DELEGATION :  PRACTICAL  EFFECT.  The  power  given  to  a  par- 
tisan committee  to  name  certain  persons  from  whom  the  Governor 
must  name  an  election  commissioner  is  in  effect  conferring  on  such 
committee  the  power  of  appointment,  since,  by  a  mere  formal  cir- 
cumlocution, it  leads  to  the  appointment.    lb. 

Vol.  167  mo— 49 
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7.    :  — — :  CONSTITUTION AUTT :  EXOLUSIVE  PBHILEOE.     An  act 

that  confers  on  the  committee  of  onlj  one  political  party  the  power 
to  name  three  persons  from  whom  the  Governor  is  to  appoint  an 
election. commissioner  is  in  violation  of  that  part  of  the  Constitution 
which  says :  "The  General  Assembly  shall  not  pass  any  local  or  spe- 
cial law granting  to  any  corporation,  association  or  individual 

<any  special  or  exclusive  right,  privilege  or  immunity."  Such  act 
'  does  not  segregate  the  citizens  of  the  State  into  classes  according  to 
natural  conditions,  and  even  if  it  did,  it  does  not  treat  all  in  that 
class  alike.  It  confers  a  privilege  on  the  committee  of  one  political 
party  and  withholds  it  from  the  committee  of  all  other  parties.  By 
its  very  terms  it  is  intended  to  operate  discriminatingly  in  favor 
only  of  "the  party  politically  opposed  to  that  to  which"  the  other 
two  election  commissioners  belong.    lb.  ^ 

8.   :  APPOiNTMETrr :  legislature's  constitutional  power.  That 

part  of  the  Constitution  that  says  "the  appointment  of  all  officers 
not  otherwise  directed  by  this  Constitution  shall  be  made  in  such 
manner  as  may  be  prescribed  by  law,"  gives  the  General  Assembly 
power  to  pass  a  law  prescribing  the  manner  in  which  appointments 
shall  be  made,  but  it  does  not  authorize  it  to  make  the  appointments 
itself,  nor  to  authorize  anyone  unconnected  with  the  State  govern- 
ment  to  do  so.    lb. 

0.  :  public  OFFICER:  ELECTION  COMMISSIONER.  An  election  com- 
missioner is  a  public  officer,  and  a  State  officer  in  the  same  sense 
that  a  sheriff  or  circuit  clerk  is  a  State  officer,  and  as  such  he  ex- 
ercises powers  properly  belonging  to  the  executive  department  of 
the  State  government,  and  that  being  the  case  he  must  trace  Iua 
right  to  his  office  to  that  department.    lb. 

10.   :  :  PARTY  COMMITTEE.     The  Central  committee  of  a 

political  party  is  not  a  public  officer  and  is  no  part  of  the  executive 
department  of  the    State  government.    lb. 

OFFICIAL  TENURE.    See  Officers. 

ORDINANCES. 

Repeal  by  substitution:  jitry  trial.  Where  the  revised  ordinances 
repeal  "all  ordinances  and  parts  of  ordinances  of  a  general  nature 
not  herein  contained,"  and  provide  for  a  trial  before  a  police  judge 
exclusively,  for  the  violation  of  mimicipal  police  regulations,  they 
thereby  necessarily  repeal  a  former  ordinance  which  authorized 
a  jury  trial  for  such  offenses,  because  it  manifestly  was  not  intended 
to  leave  in  force  two  ordinances  of  a  general  nature  on  the  same 
subject  in  positive  conflict.    Delaney  v.  Police  Court,  667. 

OUSTER  FROM  OFFICE.    See  Officers. 

PARTIES  TO  ACTIONS. 

1.  PARTITION:    NECESSARY   PARTIES:    BENEFICIARY   OF   DEED   OF   TRUST. 

A  beneficiary  and  trustee,  in  a  deed  of  trust  executed  after  a  par- 
tition suit  has  been  instituted,  are  not  necessary  parties  to  such 
suit.  And  the  suit  is  instituted  when  the  petition  is  filed  and  pro- 
cess issued  thereon.    Becker  v.  Stroeher,  306. 

2.    :  :   :   CONVEYANCE  AFTER  SUTI  FILED.     A  trUStee 


and  beneficiary  in  a  deed  of  trust  executed  after  a  partition  suit,  in 
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which  th^  maker  is  a  party,  has  been  instituted,  but  executed  and 
recorded  before  service  of  process  upon  such  maker,  and  all  persons 
who  claim  under  such  maker,  are  bound  by  the  judgment  in  such 
partition  suit.  Such  beneficiary,  or  the  purchaser  at  the  trustee's 
sale,  can  be  made  parties  to  the  partition  suit  if  they  desire,  but 
if  they  fail  to  do  so  they  are  nevertheless  conclusively  b^ound  by 
the  partition  judgment,  and  are  thereafter  precluded  from  asserting 
any  claim  adverse  to  the  interest  of  any  persons  claiming  under 
such  judgment.    lb. 

3.  Ejectment:  misjoindeb  op  parties:  possession  in  severalty. 
Where  land  in  a  partition  suit  has  been  set  off  by  separate  lots  to 
various  coparceners,  and  is  held  by  them  or  their  purchasers,  not 
jointly,  but  in  severalty,  they  can  not  be  joined  as  defendants  in 
ejectment  on  the  theory  that  the  plaintiff's,  being  co-tenants,  were 
not  represented  in  said  partition  suit.    lb. 

4.  ^MisjroiNDEB  OF  PABTiES  AND  OF  ACTIONS.  Misjoinder  of  parties 
defendant  or  a  misjoinder  of  actions  is  not  open  to  review  on  appeal 
unless  raised  by  demurrer  or  motion  in  arrest  in  tjie  trial  court. 
Needles  v.  Ford,  496. 

PARTIES  TO  CONTRACT. 

1.     CAPACITT  TO    CONTRACT:    WHX:     CONTRACT:    DIFFERENCE:     STRONGER 

AEIND.  One  may  have  mental  capacity  to  make  a  will,  where  there  is 
no  overreaching  mind  to  contend  with,  and  yet  be  incompetent  to 
contract  with  a  living  person  seeking  his  own  advantage.  But  it  is 
not  sufficient,  in  order  to  set  aside  a  contract,  to  show  that  the 
mat!  who  complains  was  not  as  strong-minded  as  the  other.  Wilson 
V.  Jackson,  135. 


2.   — I :  FACTS:  OPINION.    Where  a  number  of  witnesses  gave  it  as 

t^eir' opinion  that  defendant  was  weak-minded  and  incapacitated  to 
make  a  contract  for  the  exchange  of  land,  but  gave  no  fact  upon 
which  such  opinion  of  incapacity  could  be  based,  there  being  no  fidu- 
ciary relation,  the  judgment  of  the  circuit  court  setting  the  deeds 
aside  will  be  reversed.    lb. 

PARTITION. 

1.  Necebsart  PABTIES:  BENEFICIARY  OF  DEED  OF  TRUST.  A  beneficiary 
and  trustee,  in  a  deed  of  trust  executed  after  a  partition  suit  has 
been  instituted,  are  not  necessary  parties  to  such  suit.  And  the 
suit  is  instituted  when  the  petition  is  filed  and  process  issued 
thereon.    Becker  v.  Stroeher,  306. 

CONVEYANCE  AFTER  SUIT  FILBD.    A  trustee  and  ben- 


eficiary in  a  deed  of  trust  executed  after  a  partition  suit,  in  which 
the  maker  is  a  party,  has  been  instituted,  but  executed  and  recorded 
before  service  of  process  upon  such  maker,  and  all  persons  who 
claim  imder  such  maker,  are  bound  by  the  judgment  in  such  parti- 
tion suit.  Such  beneficiary,  or  the  purchaser  at  the  trustee's  sale, 
can  be  made  parties  to  the  partition  suit  if  they  desire,  but  if 
they  fail  to  do  so  they  are  nevertheless  conclusively  bound  by  the 
partition  judgment,  and  are  thereafter  precluded  from  asserting 
any  claim  adverse  to  the  interests  of  any  persons  claiming  under 
such  judgment.    lb. 
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3.     EJECmiENT:     MISJOTNDEB    OF    PARTIES:     POSSESSION    IN    SEVERALTY. 

Where  land  in  a  partition  suit  has  been  set  off  by  separate  lots  to 
various  coparceners,  and  is  held  by  them  or  their  purchasers,  not 
jointly,  but  in  severalty,  they  can  not  be  joined  as  defendants  in 
ejectment  on  the  theory  that  the  plaintiffs,  being  co-tenants,  were 
not  represented  in  said  partition  suit.  /lb. 

PARTNERS  AND  PARTNERSHIP. 

1.  Fraudulent  conveyance  :  imputed  knowledge  :  attorney  and  no- 
tary PUBLIC.  Where  one  of  the  partnership  of  attorneys  is  em- 
ployed, not  as  an  agent  to  negotiate  a  trade  for  the  grantee  in  a 
deed,  but  only  to  examine  the  abstract  of  title,  draw  up  the  deed  and 
take  the  acknowledgment  of  the  grantor,  the  knowledge  that  his  law 
parttier  may  have  had  of  the  grantor's  intention  to  convey  his  prop- 
erty for  the  purpose  of  delaying  and  hindering  his  creditors,  is  not 
imputable  to  the  grantee.  For  in  such  case  the  grantee  does  not  seek 
to  retain  the  fruits  of  a  contract  made  by  such  attorney,  but  of  one 
made  by  himself.    Weil  v.  Reiss,  125. 

2.  Trial  by  jury:  equity  siht:  partnership  accounting.  Neither 
party  is  entitled  to  a  jury  in  a  partnership  accounting.  It  is  an 
equity  suit.    Ely  v.  Coontz,  371. 

3.  Partnership  settlement:  acquiescence:  fraud.  Where  the  pre- 
ponderance of  the  evidence  is  that  there  was  a  complete  and  final 
settlement  of  all  the  accounts  and  debts  of  a  firm,  and  all  parties 
acquiesced  therein  for  two  years  or  more,  a  court  of  equity  will  not 
permit  that  settlement  to  be  act  aside  (no  fraud  in  securing  the 
settlement  being  alleged)  on  the  petition  of  a  stockholder  who  al- 
leges the  firm  has  or  had  a  lot  of  impaid  notes  and  other  manu- 
factured goods,  all  of  which  were  considered  worthless  when  that 
settlement  was  made.     lb. 

4.  Trust  funds:  tortfeasors:  joint  profits  between  speculators: 
secret  syndicate.  It  is  held  in  this  case  that  the  defendant,  to 
whom  were  deeded  certain  lands  aa  trustee  for  a  certain  syndicate, 
was  responsible  not  only  for  the  $3,600,  the  profit  to  himself,  but  for 
the  $10,600,  the  profit  which  he  and  two  others  who  formed  a  secret 
inner  syndicate  within  the  other  outer  syndicate,  jointly  realized  by 
the  entrusting  to  them  of  $21,000  by  the  other  partners  on  the  repre- 
sentation to  them  that  such  was  their  share  of  the  purchase  price  of 
the  land,  when  in  fact  it  >vas  only  half  that  sum.  The  funds  thus 
placed  in  the  defendant's  hands  were  trust  funds,  and  he  is  respon- 
sible to  the  uninformed  partners  for  the  whole  of  it,  and  he  can  not 
excuse  himself  by  showing  that  he  got  only  $3,600  of  the  $10,500 
thus  deceptively  obtained  from  the  other  partners,  and  that  the  re- 
maining $7,000  went  to  his  other  two  joint  deceivers.  Davis  v. 
Hoffman,  573. 

6.  :  MISAPPROPRIATION:  LIABILITY.  One  who  has  misappropri- 
ated trust  funds  (that  is,  does  not  spend  them  for  trust  purposes)  is 
liable  for  the  whole  of  them,  and  it  is  immaterial  how  he  spent  them, 
or  who  participated  in  the  misappropriation,  or  profltcKi  by  that 
act.     lb. 

6.  :  TORTFEASORS:  SECRET  INNER  SYNDICATE:  PERMITTED  DEED 

OF  TRUST.  Where  one  to  whom  is  deeded  land  in  trust  as  represen- 
tative of  a  syndicate  of  purchasers,  permits  a  deed  of  trust  to  be 
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made  thereon,  for  the  benefit  of  the  members  of  an  inner  secret  syn- 
dicate, he  is  responsible  to  all  partners  outside  the  secret  for  their 
proportional  part  of  the  money  derived  fron^  the  mortgage,  whether 
or  not  he  shared  in  the  profits  of  the  secret  transaction.    lb. 

PARTY  COMMITTEES.    See  Officsebs. 

PATENT  MEDICINES. 

Castobia  :  PUBLIC  PBOFBBTT.  Smce  the  expiration  in  1865  of  the  patent 
under  which  "Castoria"  was  first  manufactured,  that  word  has 
become  public  property,  and  no  trade-mark  exists  in  it  any  longer, 
and  no  person  is  debarred  from  using  it^    State  v.  Thierauf ,  429. 

PAYMENT. 

1.  Sebyioes:  impued  oontbaot:  pbesumption  of  PATlcENT.  Deceased 
stated  about  two  years  before  his  death,  in  regard  to  the  employment 
of  a  body-servant,  who  had  then  been  for  ten  years  in  his  service, 
that  he  had  "no  special  agreement  with  him ;  that  he  furnished  him 
all  that  was  necessary  for  his  personal  expenses,  and  was  to  set  him 
up  handsomely  when  he  got  through  with  him."  Heldt  that  no  pre- 
sumption of  payment  can  be  invoked  on  appeal,  for  two  reasons: 
first,  no  plea  of  payment  was  made  in  the  trial  court,  but  on  the 
contrary  payment  was  expressly  disclaimed;  second,  because  de- 
ceased out  of  his  own  mouth  removed  any  suspicion  for  plaintiflTs 
delay  in  demanding  a  Settlement.    Ryana  v.  Hospes,  342. 

2.  PBAOnCE:   BEMABKS  OF  COUNSEL:   INTESTATE'S  BOOKS.      In  an  effort 

to  rebut  any  presumption  that  plaintiff  had  been  paid,  his  counsel 
referred  to  the  fact  that  no  books  had  been  presented  showing  pay- 
ment, and  stated  that  the  books  were  in  the  hands  of  the  adminis- 
trator, of  which  facts  there  had  been  no  evidence.  Held,  that  the 
presimiption  of  law  is  that  they  were  in  his  hands,  and  no  error  was 
committed  by  such  argument.    lb. 

PLEADING. 

1.  Tax  SALE:  BT  SUBDIVISIONS:  SU17ICIENT  ALLEGATIONS.  A  gen- 
eral averment  in  a  suit  to  set  aside  a  tax  sale,  that  a  sale  of  even 
the  smallest  subdivision  would  have  yielded  enough  to  have  paid 
the  judgment  and  costs,  is  made  sufficiently  specific,  on  demurrer, 
by  further  allegations  that  show  that  the  amount  for  which  the 
entire  tract  was  sold  was  more  than  seven  times  the  debt.  Yeaman 
V.  Lepp,  61. 

2.   :  :  PETITION:  PRESUMPTIONS.    Where  the  law  requires 

contiguous  land  owned  by  one  person  to  be  by  the  assessor  consoli- 
dated into  one  tract,  it  will  be  presumed,  in  the  absence  of  averment 
or  proof  to  the  contrary,  that  the  assessor  did  his  duty  and 
assessed  it  as  the  law  requires;  and,  hence,  in  an  equity  suit  to  set 
aside  the  sheriff's  sale,  in  the  absence  of  contraiy  averments,  it  will 
be  presumed  that  the  judgment  and  fieri  facias  in  the  tax  suit 
directed  the  sheriff  to  sell  the  land  or  so  much  thereof  as  was 
necessary  to  satisfy  the  judgment,  execution  and  costs.    lb. 

3.  BBIBEBY  in  OBTAININO  FBANCHISE:  GENERAL  AVEBMENTS.  A  peti- 
tion which  charges  that  an  ordinance  granting  to  one  of  the  defend- 
ants a  franchise  to  build  a  street  railway  was  obtained  by  bribery. 
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but  does  not  specify  who  was  bribed,  nor  who  did  the  bribing,  does 
not  tender  any  issue,  and  does  not  state  a  cause  of  action  which 
would  authorize  a  court  to  hold  such  ordinance  invalid,  and  hence,  a 
demurrer,  which  admits  only  such  facts  as  %re  well  pleaded,  should 
be  sustained.    Nagel  v.  Lindell  Ry.  Co.,  89. 

4.  CONI^TBUOnON  OP  STREET  BAILWAT:  IMPAIBlfENT  OP  STREET:  GEN- 
ERAL AiXEGATiON:  IKOON  VEMENCE.  The  municipal  assembly  of 
St.  Louis  can  not  grant  to  a  railroad'  company  license  to  so  use  a 
street  as  to  practically  destroy  it  as  a  highway  for  the  general  pub- 
lic But  a  general  allegation  that  defendant,  under  authority  of  a 
city  ordinance,  is  about  to  construct  a  street  railway  to  be  laid  along 
the  surface  (which  in  itself  is  not  inconsistent  with  the  use  of  the 
street  at  the  same  time  by  the  general  public)  without  stating  the 
width  of  the  street,  but  simply  alleging  that  "it  is  a  narrow  street 
and  to  build  a  double  street-car  track  thereon  would  greatly  impair 
its  usefulness,  there  not  being  room  between  the  curbing  and  the 
street  for  buggies  and  wagons  to  pass,"  states  no  cause  of  action 
which  would  justify  the  court  in  enjoining  the  company  from  exer- 
cising the  franchise  conferred  by  such  ordinance.    lb. 

5.  Fraudulent  convetance:  settino  aside.  In  a  suit  in  equity  to 
set  aside  a  deed  on  the  ground  of  fraud,  it  is  not  sufficient  to 
allege  that  the  deed  was  f ra\idulent,  or  that  it  was  for  the  purpose 
of  hindering  and  delaying  creditors,  or  that  it  was  suffered  to  be 
used  for  that  purpose.  Unless  such  characterization  is  accompanied 
by  a  statement  of  facts  constituting  the  fraud,  the  pleading  amounts 
to  nothing.    Bumham  v.  Boyd,  185. 

(J.  Amending  pleading  after  "rest:**  no  evidence:  payment.  De- 
fendant offered  no  evidence  of  payment  at  the  trial,  but  distinctly 
disclaimed  any  effort  to  prove  payment.  FeW,  that  the  court  rightly 
denied  his  request  to  amend  his  answer  after  all  the  evidence  was  in. 
Ryans  v.  Hospes,  342. 

7.  Negligence:  pleading  negligence  of  fellow-servant.  It  is  not 
necessary  that  defendant  plead  that  the  injury  was  due  to  the  negli- 
gence of  plaintiff's  fellow-servants.  That  defense  does  not  admit  any 
negligence  on  the  part  of  defendant,  but  strikes  at  the  root  of  plain- 
tiff's cause  of  action,  and,  hence,  is  raised  by  a  general  denial.  In 
this  respect  it  is  different  from  the  plea  of  contributory  negligence, 
which  is  in  the  nature  of  a  confession  and  avoidance,  l^minski 
V.  Tudor  Iron  Works,  462. 

8.  Fraternal  beneficiart  societies:  warranties:  deposit  of  pre- 
miums RECEIVED.  In  a  suit  on  the  certificate  of  a  foreign  fraternal 
beneficiary  association,  issued  in  1895,  the  statements  made  in  the 
application  for  the  benefit  certificate  were  not  warranties,  and 
before  the  company  can  be  permitted  to  show  that  these  false  state- 
ments and  answers  contributed  to  the  contingency  on  which  the 
policy  was  to  become  due  and  payable,  it  must  plead  such  defense, 
and,  besides,  it  must  deposit  in  court  the  premiums  it  received  on 
the  policy.  And  unless  the  company  meets  both  these  requirements, 
the  court  should  exclude  the  testimony  of  the  attendant  physicians 
as  to  the  cause  of  the  insured's  death,  and  as  to  his  physical  condi- 
tion before  and  after  his  death,  and  give  a  peremptory  instruction 
to  find  for  plaintiff.    Kem  v.  Legion  of  Honor,  471. 
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0.   :  HUSBAIH)  AS  BEREFioiABY.    The  defense  that  the  husband 

can  not,  under  the  laws  of  the  State  where  the  company  was  organ- 
ized, be  a  beneficiary  of  a  certificate  issued  to  his  wife,  can  not  be 
raised  by  a  demurer  to  the  evidence.  Such  issue  must  be  pleaded. 
lb. 

PLEDGE. 

1.  KlEOOnABIS  NOTE:  INDOBSEMENT  IN  BLANK:  FRAUDTJIENT  POSSES- 
SION: BT7BDEN.  The  rule  that  'the  holder  of  a  negotiable  note 
indorsed  in  blank  by  the  payee  is  prima  facie  its  owner  and  is  pre- 
sumed to  have  taken  it  in  good  faith  for  value  before  maturity  and 
without  notice,"  does  not  apply  when-  the  note  is  shown  to  have  been 
originally  obtained  by  fraud,  for  then  it  devolves  upon  the  holder 
to  show  that  he  came  into  its  possession  for  value  and  in  good  faith. 
Keim  v.  Vette,  389. 

DEPOSIT  FOB  SAFE-KEEPiNO.    But  where  the  owner 


of  notes  deposits  them,  for  safe-keeping,  before  maturity,  with  the 
payee,  who  had  previously  indorsed  them  in  blank,  and  on  the  same 
day  the  payee  pledges  them  as  security  for  the  payment  of  a  bona 
fide  indebtedness,  the  holder,  having  no  knowledge  of  any  infirmity 
in  the  title  thereto  of  the  payee,  who  has  by  the  real  owner  been 
clothed  with  all  the  indicia  of  ownership,  is  entitled  to  retain  them 
for  a  fulfillment  of  the  pledge,  unless  the  pledge  itself  is  usurious  or 
otherwise  illegal.  But  if  the  pledge  itself  is  tainted  with  usury  it 
is  under  the  Missouri  statute  "invalid  and  illegal,"  and  can  not  be 
used  as  a  muniment  of  the  pledgee's  title  to  the  notes.  And  the 
question  of  usury  can  be  raised  by  the  true  owner,  or  by  any  one 
-  whose  rights  are  aflfected  by  the  pledge.    lb. 

8.  Pbactige:  rsuBious  pledge:  how  baised.  In  a  suit  in  replevin  to 
recover  certain  notes  deposited  by  the  owner  with  the  payee  for  safe- 
keeping, and  by  the  payee  given  to  the  defendant  as  a  pledge  for  the 
payment  of  a  valid  indebtedness,  the  defendant  may  by  his  instruc- 
tions challenge  the  plaintiff's  right  to  question  the  legality  of  the 
pledge  as  being  usurious.     lb. 

4.  Negotiable  notes:  collatebal  secubitt:  xjsubious  pledge.  A 
pledge  of  notes  to  secure  a  valid  indebtedness,  is  illegal  and  void  as 
to  every  person  whose  rights  are  affected  by  it,  if  it  is  tainted  with 
usury.  The  illegality  of  the  pledge  made  by  the  fraudulent  deposi- 
tary or  bailee  of  the  notes,  may  be  raised  by  the  true  owner  of  the 
notes.    He,  as  to  such  a  pledge,  is  not  a  stranger.    lb. 

POLICaS  REGULATIONS. 

1.  St.  LOUIS  chabteb.  The  charter  of  the  city  of  St.  Louis  has  all 
the  force  and  effect  of  a  charter  emanating  from  the  General  As- 
sembly.   City  of  St.  Louis  v.  Fischer,  654. 

2.  :  DAIBIES:  PBESOBIBED  LIMITS:  COEXTENSIVE  WITH  CITY  LIM- 
ITS. The  charter  of  St.  Louis  gave  the  mayor  and  municipal  assem- 
bly express  power  to  prohibit  cow  stables  and  dairies  within  pre- 
scribed limits,  and  to  regulate  the  same,  and  \mder  that  power  they 
had  authority  to  pass  an  ordinance  making  it  a  misdemeanor  to 
establish  or  maintain  dairies  without  obtaining  permission  so  to  do 
by  a  proper  ordinance,  and  to  assess  a  reasonable  punishment 
against  the  violators  of  such  ordinance,  and  the  power  to  prescribe 
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the  limits  within  which  such  dairies  might  be  maintained  also 
included  the  power  to  fix  the  boundaries  of  the  city  as  the  prescribed 
limits.  In  view  of  that  power  it  was  not  incumbetit  upon  the  major 
and  municipal  SLsembly  to  designate  certain  districts  within  the 
city  within  which  such  dairies  could  be  maintained,  but  they  could 
make  the  prescribed  limits  coextensive  with  the  city  limits.    lb. 

3.    — — :  :  POWER  TO  PBOHIBIT:  AUTHORITT  to  PBESORIBE  GOICDI- 

TiONS.  Where  the  city  is  given  authority  to  prohibit  dairies  and  reg- 
ulate them  within  prescribed  limits,  an  ordinance  which  says  that 
no  person  shall  establish  or  maintain  a  dairy  within  the  cil^  with- 
out permission  of  the  mayor  and  municipal  assembly  is  not  void, 
on  the  theory  that  ihe  city  only  had  authority  to  absolutely  prohibit 
any  person  from  carrying  on  that  business.  The  power  to  prohibit 
and  to  regulate  confers  the  power  either  to  prohibit  altogether  or  to 
prescribe  the  conditions  upon  which  they  should  remain.    lb.  • 


— :    UNBESTBIOIED    POWERS:     POSSIBrLnT     OF    DISGRIlilNATIOlf. 

Where  the  city  has  unrestricted  power  to  prohibit  and  regulate 
dairies  within  its  corporate  limits,  the  court  will  not  declare  void  an 
ordinance  prohibiting  their  establishment  or  maintenance  without 
permission  of  the  city,  because,  perchance,  the  city  may  sometime 
discriminate  against  one  citizen  wishing  to  carry  on  such  business 
and  favor  another.  The  courts  will  presume  that  the  municipal 
assembly  will  act  impartially  in  sudi  matters;  and  not  to  permit 
them  where  they  would  be  a  nuisance  is  not  partiality.    lb. 


MUmCIPAL  ORDINANCE:    UNIFORM   OPERATION: 


AMENDMENT.  An  Ordinance  that  operates  on  all  persons  alike  is 
not  obnoxious  to  the  fourteenth  amendment  to  the  Clonstitution  of 
the  United  States.    lb. 

NUISANCE:  CONSTITUTION AUTT.     Nothing  in  the 


Constitution  of  the  United  States  or  in  that  of  this  State  secures  to 
a  man  the  right  to  maintain  a  nuisance,  or  prohibits  municipalities 
from  prohibiting  or  regulating  unwholesome  trades  or  occupations, 
when  they  are  given  authority  so  to  do  by  the  State.    lb. 

POWERS. 

1.    WnX:  POWER  TO  SELt  REAL  ESTATE:  ORDER  OF  PROBATE  COURT.     The 

intention  of  the  testator  was  to  carve  out  homes  for  her  children  and 
grandchildren,  and  to  set  apart  certain  of  her  real  estate  to  be  sold 
for  the  payment  of  her  debts  and  if  any  surplus  remained  from  said 
sales  to  have  it  divided  among  her  children  and  grandchildren ;  and 
for  this  purpose  she  clearly  charged  the  property  in  suit  with  the 
payment  of  her  debts,  and  directed  her  executor,  with  the  advice  and 
consent  of  a  daughter  and  son  named,  to  sell  it.  Held,  that  the 
executor's  power  to  sell  did  not  cease  upon  the  death  of  the  son,  but 
a  sale  by  him,  without  an  order  of  the  probate  court,  and  the  appli- 
cation of  the  proceeds  thereof  to  the  payment  of  testator's  debts, 
was  authorized,  and  carried  a  good  title.  The  son's  death  did  not 
deprive  the  executor  from  carrying  out  the  main  purpose  of  the 
will.     Wisker  v.  Rlsche,  622. 


:  :  :  ACTIVE  POWER:  TRUSTEE.  The  power  con- 
ferred by  the  will  in  such  case  was  not  a  mere  naked  power,  but  was 
an  active  trust.    The  executor  had  to  administer  the  proceeds  of  the 
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sale^  hence,  the  will  created  a  trust  coupled  and  charged  with  a  dutj. 
lb. 


3.    — :  :  cx)N8ENT  OF  OEBTAiN  PASTIES.    The  requirement  of 

the  consent  and  advice  of  testator's  .daughter  and  son,  was  a  subordi- 
nate one,  and  the  primary  object,  whi3i  was  to  provide  homes  for 
testator's  children  and  to  pay  her  debts  out  of  the  residue,  should 
not  fail  befcause  this  subordinate  requirement  had  become  impossi- 
ble of  fulfillment.  If  necessary  for  the  survival  of  the  power,  in 
order  that  the  main  purpose  of  the  will  may  not  be  defeated,  the 
court  would  hold  that  the  power  of  consent,  after  the  death  of  the 
son,  survived  to  the  daughter  alone.    lb. 

PRACTICE. 

1.  COUNTT  MOBTOAOB:   0VEBPATMEI7T :   MISTAKE  OF  LAW.      BccaUSe  the 

amount  paid  to  the  lender  by  the  borrower  in  such  case  shows  a 
calculation  based  on  an  erroneous  construction  of  the  bond,  the  court 
can  not  assume  that  those  calculations  were  due  to  a  mistake  of  law 
in  construing  the  bonds  to  provide  for  compoimd  interest  instead 
of  simple  interest.  If  the  petition  alleges  they  were  the  result  of 
a  mistake  of  fact,  the  court  should  not,  on  demurrer,  hold  them  to  be 
mistakes  of  law.    Williams  v.  Carroll  County,  9. 

2.  School  distbiot:  vaudity  of  oboanization:  collateral  attack. 
The  validity  of  the  organization  of  a  school  district  or  of  a  town- 
ship in  which  the  school  district  is  located,  can  not  be  called  in  ques- 
tion in  a  suit  for  school  taxes.    Bumham  v.  Rogers,  17. 

3.     :     TAXATION^    m JUNCTION:    TENDEB    OF    LEGAL    TAX.       Where 

plaintiffs  seek  to  enjoin  the  collection  of  a  tax  on  the  ground  that  a 
part  of  it  is  imauthorized,  they  must  either  voluntarily  tender  that 
part  which  is  authorized,  or  the  court  must  compel  them  to  pay  that 
into  court,  as  a  condition  of  restraining  the  collection  of  the  unau- 
thorized part.    lb. 

4.  JUDGMENT:    ERBONBOUS   ENTBY:    APPELLATE   PBACTICE.      There   being 

conflict  in  the  evidence  as  to  whether  the  decree  entered  of  record 
was  in  conformity  to  the  judge's  oral  announcement,  the  appellate 
court  will  not  undertake  to  decide  the  matter,  but  will  defer  to  the 
findings  of  the  trial  court.  Board  of  Ministerial  Relief  v.  Drum- 
mond,  54. 

5.  :  MISTAKE  OF  ci£BK:  COBBECTION:  OBAL  EVIDENCE.  Oral  evi- 
dence is  not  sufficient  to  sustain  a  decree  that  the  judgment  constru- 
ing a  will  is  not  the  judgment  orally  announced  by  the  judge.  Such 
a  proceeding,  in  whatever  view  considered,  is  to  correct  a  clerical 
error  of  the  clerk,  and  the  record  in  such  case  can  be  changed,  after 
adjournment,  only  by  evidence  contained  in  some  written  record, 
entry,  memorandum,  or  paper  in  the  ease.    lb. 

6.  Tax  sale:  by  subdivisions:  pbocedube  to  set  aside.  A  sale  of 
land  under  fieri  facias  for  taxes,  if  made  in  violation  of  the  stat- 
utory requirements  that  the  sale  shall  be  by  subdivisions,  can  not  be 
attacked  collaterally.  But  it  may  be  attacked  directly  by  the  proper 
motion  at  the  proper  time  in  the  court  that  rendered  the  judgment 
and  while  the  matter  is  still  within  the  control  of  the  court,  or  then 
or  afterwards  by  a  bill  in  equity  to  set  the  same  aside.  Teaman 
V.  Lepp,  61. 
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7.   :  :  :  TEi^DEB.    A  oourt  of  equity  will  not  set 

aside  a  tax  sale  except  upon  equitable  terms,  one  of  which  is  a 
sufficient  tender.  And  an  allegation  of  an  offer  to  pay  the  amount 
the  defendant  paid  for  the  lan^  with  all  the  costs  and  exp^ises,  and 
that  defendant  refused  the  offer,'  and  that  said  offer  is  again  made, 
is  sufficient  allegation  of  tender.    lb. 

8.  Negugknce:  oonfliot  of  evidencb.  However  conflicting  the  evi- 
dence may  be,  the  courts  will  not  disturb  the  verdict  if  the  jury  has 
been  properly  instructed.  Minnier  v.  Sedalia,  Warsaw  and  South- 
western Ry.  Co.,  99. 

9.  SELF-im  viTBD  ERBoiTEOiis  HTSTBUOTIONS.  The  loslng  party  can  not 
eomplain  of  erroneous  instructions  given  at  his  own  request.  Hunt 
V.  Searcy,  158. 

10.  JtJBY:  IN  OHABOE  OF  UNSWOBN  OFFiCEB.  It  Is  not  reversible  error  to 
put  the  panel,  from  the  time  it  is  made  up  until  they  are  sworn 
to  try  the  case,  in  charge  of  an  officer  without  swearing  him.  State 
V.  Armstrong,  257. 

11.  Rehabks  of  PEOSEOunNo  ATTORNET:  NO  EXCEPTION.  Uuless  there 
is  an  exception  saved  at  the  ^ime  to  a  remark  of  the  prosecuting 
attorney  that  if  the  jury  gave  defendant  only  a  penitentiary  sen- 
tence he  could  only  be  sent  to  the  reform  school  on  account  of  his 
age,  or  if  defendant's  attorneys  say  they  did  not  hear  the  remark, 
then  unless  some  affiant  states  the  remark  was  in  a  low  tone,  there 
can  be  no  reversal  on  that  account,  because  the  matter  was  not 
brought  to  the  attention  of  the  trial  court.    lb. 

12.  Labceny:  ALIBI:  OMISSION  OF  iNSTBt^CTiON.  If  the  defense  was  an 
alibi,  and  the  defendant  testified  that  he  was  not  present  at  the  com- 
mission of  the  crime,  and  the  court's  attention  was  called  to  the 
fact  that  the  instructions  "do  not  cover  the  whole  law  of  the  case," 
a  failure  to  give  an  instruction  on  that  theory  of  the  case,  will 
work  a  reversal.    State  v.  Koplan,  298. 

13.  Remarks  of  counsel:  affidavits.  Affidavits  are  not  the  proper 
way  of  preserving  for  review  remarks  of  counsel  at  the  trial.  Ryans 
▼.  Hospes,  342. 

14.   :  intestate's  books.    In  an  effort  to  rebut  any  presumption 

that  plaintiff  had  been  paid,  his  counsel  referred  to  the  fact  that 
no  books  had  been  presented  showing  payment,  and  stated  that  the 
books  were  in  the  hands  of  the  administrator,  of  which  facts  there- 
had  been  no  evidence.  Eeld,  that  the  presumption  of  law  is  that 
they  were  in  his  hands,  and  no  error  was  committed  by  such  argu- 
ment,   lb. 

15.  Amending  pmladings  apteb  "best:"  no  evidence:  payment.  De- 
fendant offered  no  evidence  of  payment  at  the  trial,  but  distinctly 

.  disclaimed  any  effort  to  prove  payment.  Held,  that  the  court  rightly 
denied  his  request  to  amend  his  answer  after  all  the  evidence  was  in. 
lb. 

16.  CRI^HNAL  LAW:  INFORMATION:  PRESUMPTION  OF  CORRECT  RESTORA- 
TION :  CERTIFICATE  OF  CLERK.  Where  the  certificate  of  the  clerk  of 
the  court  states  that  the  information  on  which  defendant  was  tried 
was  not  "the  original  information  filed  in  this  cause,  but  a  copy^ 
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as  permitted  to  be  restored  by  the  court,"  It  must  be  presumed  that 
the  restoration  was  correctly  made.    State  v.  Walker,  366. 

17.  Appellate  jLTtttoionoN :  oonbtitutioital  qxjestion:  bai.sed  by 
MOTION  FOB  NEW  TBiAL.  Held,  by  BuBOESS,  J.,  with  whom  Sheb- 
WOOD,  p.  J.,  and  Gantt,  J.,  do  not  concur,  that  the  Supreme  Court 
does  not  acquire  jurisdiction  of  an  appeal  by  the  raising  for  the 
first  time  in  a  motion  for  a  new  trial,  of  the  question  of  the  con- 
stitutionality of  an  ordinance  under  which  appellant  was  coilvicted 
for  carrying  on  a  business  without  a  license.  City  of  Independence 
V.  Cleveland,  384. 

18.  REPLEVIN:  PLEADING:  APFIDAVIT.  An  insufficient  affidavit  tfoes  not 
preclude  the  introduction  of  evidence  under  a  good  petition  in 
replevin.    Keim  v.  Vette,  389. 

19.  Usurious  pledge:  how  baised.  In  a  suit  in  replevin  to  recover 
certain  notes  deposited  by  the  owner  with  the  payee  for  safe- 
keeping, and  by  the  payee  given  to  the  defendant  as  a  pledge  for  the 
payment  of  a  yalid  indebtedness,  the  defendant  may  by  his  instruc- 
tions challenge  the  plaintiff's  right  to  question  the  legality  of  the 
pledge  as  being  usurious.    lb. 

20.  Negotiable  notes:  collateral  seouritt:  usurious  pledge.  A 
pledge  of  notes  to  secure  a  valid  indebtedness,  is  illegal  and  void  as 
to  every  person  whose  rights  are  affected  by  it,  if  it  is  tainted 
with  usury.  The  illegality  of  the  pledge  made  by  the  fraudulent 
depositary  or  bailee  of  the  notes,  may  be  raised  by  the  true  owner 
of  the  .notes.    He,  as  to  such  a  pledge,  is  not  a  stranger.     lb. 

21.   :  usuBT:  instbuotion:  abstbact  law.    It  is  not  reversible 

error  to  give  an  instruction  which  contains  a  mere  abstract  legal 
definition  of  usury,  though  faulty,  if  it  does  not  affect  the  issue  of 
usury  submitted  by  other  instructions  which  cover  the  facts  in 
evidence.    lb. 

22.  EVIDENCE:  NO  OBJECTION:  EXCLUSION.  Where  a  party  makes  no 
objection  to  the  admission  of  testimony,  it  is  too  late  afterwards  to 
move  its  exclusion.    Roe  v.  Bank  of  Versailles,  406. 

23.   :  :  NO  specific  gbound:  INSUFFICIENT.    An  objection 

to  a  question  that  it  was  incompetent,  irrelevant,  and  immaterial, 
without  stating  any  specific  ground,  is  insufficient  to  raise  the  ob- 
jection that  the  evidence  related  to  a  matter  not  in  issue.    lb. 

24.  Testimony  a^ter  case  closed:  trial  court's  discretion.  It  is 
entirely  discretionary  with  the  trial  court  whether  a  witness,  after 
the  evidence  is  closed,  shall  be  permitted  to  again  occupy  the  wit- 
ness stand.     lb. 

26.  Insurance  policy:  WARRAirrncs:  pleading:  deposit  of  premiums 
received.  In  a  suit  on  the  certificate  of  a  foreign  fraternal  bene- 
ficiary association,  issued  in  1895,  the  stetemente  made  in  the  appli- 
cation for  the  benefit  certificate  were  not  warranties,  and  before 
the  company  can  be  permitted  to  show  that  these  false  statemente 
and  answers  contributed  to  the  contingency  on  which  the  policy  was 
to  become  due  and  payable,  it  must  plead  such  defense,  and,  besides, 
it  must  deposit  in  court  the  premiums  it  received  on  the  policy. 
And  unless  the  company  meete  both  these  requirements,  the  court 
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should  exclude  the  testimony  of  the  attendant  physician  as  to  the 
cause  of  the  insured's  death,  and  as  to  his  physical  condition  before 
and  after  his  death,  and  give  a  peremptory  instruction  to  find  for 
plaintiff.    Kern  v.  T^egion  of  Honor,  471. 

26.   :  HTTSBAND  AS  BE19EFICIABY.    The  defense  that  the  husband 

can  not,  under  the  laws  of  the  State  where  the  company  was  organ- 
ized, be  a  beneficiary  of  a  certificate  issued  to  his  wife,  can  not  be 
raised  by  a  demurrer  to  the  evidence.  Such  issue  must  be  pleaded, 
lb. 

27.  Equity  deobee:  umitkd  by  pleadinqs:  general  pbayeb.  llie  de- 
cree must  always  be  resxK)nsive  to  the  pleadings,  and  is  always  lim- 
ited by  them.  Nothing  can  be  embraced  in  the  decree  not  covered  by 
them.  The  rule  that  under  a  general  prayer  for  relief  a  party  may 
have  any  relief  to  which  he  may  show  himself  entitled,  is  limited  to 
relief  founded  on  and  consistent  with  the  scope  of  the  pleadings,  and 
not  such  as  may  be  developed  at  the  trial.    Needles  v.  Ford,  405. 

28.  Voluntaby  deed:  equity  decree:  general  prayer:  rentb,  etc. 
In  a  suit  to  set  aside  a  deed,  as  being  voluntary  and  therefore  fraudu- 
lent and  void  as  tx)  creditors,  there  can  be  no  decree  concerning  rents 
collected  by  defendant,  imless  there  are  some  allegations  in  the 
pleadings  in  reference  thereto.    lb. 

29.  Waiver  :  inoompetenoy  op  witness.  The  incompetency  of  a  liti- 
gant to  testify  concerning  an  agreement  between  himself  and  a  de- 
ceased party,  can  not  be  considered  on  appeal  if  the  attention  of  the 
trial  court  was  not  called  thereto  in  the  motion  for  a  new  trial.    lb. 

30.  :  misjoinder  op  parties  and  op  actions.  Misjoinder  of  par- 
ties defendant  or  a  misjoinder  of  actions  is  not  open  to  review  on  ap- 
peal unless  raised  by  demurrer  or  motion  in  arrest  in  the  trial  court, 
lb. 

81.  ADMISSIBnJTY    OF    REBUTTAL    TESTIMONY:     WITNESSES    DISCHARGED. 

It  is  proper  to  permit  plaintjff  to  introduce  evidence  in  rebuttal 
whether  defendant's  witnesses  are  in  court  or  not,  or  whether  they 
have  been  discharged  or  not,  for  testimony  in  rebuttal  should  be 
carefully  and  strictly  limited  to  disproof  of  the  testimony  adduced 
by  the  defendant.    Glenn  v.  Stewart,  584. 

82.    :  :   NEWLY-DISCOVEBED  E^TDENCE:  AGREEMENT:  RBOPEX- 

ING  CASE.  At  the  approach  of  recess,  plaintiff  announced  that  he 
wished  to  introduce  only  one  other  witness,  a  doctor,  and  when  the 
court  insisted  that  he  introduce  him  before  recess  he  stated  he  was 
not  in  court.  Thereupon,  the  court  agreed  that  he  might  introduce 
him  after  the  recess,  and  requested  the  attorneys  to  prepare  their  in- 
structions, and  discharged  the  witnesses.  On  reassembling  the  doc- 
tor had  not  come  in  and  plaintiff  offered  to  introduce  a  witness 
in  rebuttal  of  the  testimony  of  defendant,  who  was  then  in  court, 
to  which  defendant  objected  on  the  ground  that  the  case  had  been 
closed  and  the  witnesses  discharged,  and  in  reply  to  this  the  plain- 
tiff stated  that  the  facts  he  proposed  to  show  by  the  witness  were 
strictly  in  rebuttal,  and  that  he  had  learned  that  the  winess  was 
cognizant  of  them  for  the  first  time. within  the  recess  hour.  Held, 
that  this  proposed  testimony  was  not  of  the  character  denominated 
newly-discovered  evidence,  and  could  not  be  disposed  of  as  being 
cumulative,  but  was  properly  admissible  as  rebuttal,  and  the  cou^ 
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erred  in  excluding  it.  The  gravamen  of  the  error  is  not  that  the  pro: 
posed  testimony  might  not  have  been  rebuttal,  but  that  the  witnesi^ 
was  not  permitted  to  testify  at  all.  Held,  also,  that  the  court  was 
not  justified  in  excluding  the  testimony  on  the  ground  that  plaintiff 
hod  distinctly  agreed  that  he  had  but  one  other  witness,  and  he  a 
doctor,  since  when  this  witness  was  offered,  plaintiff  also  stated 
that  he  learned  of  the  witness's  knowledge  since  the  adjournment  for 
recess.    lb. 

83.    ASSIONMICNT  OF  DOWEB:   STBIKINQ  OTJT  PABTS  OP  ANSWER:   ACQUIES- 

GENOE.  If  respondent  acquiesces  in  the  action  of  the  trial  court  in 
strikii^  out  so  much  of  her  answer  as  alleges  an  abandonment  of 
her  homestead  rights  and  asks  to  be  paid  the  value  of  her  dower 
interest  in  kind,  &at  action  is  not  open  to  review  on  appeal.  Cassity 
V.  Pound,  606. 

34.  JUBT  TBiAL:  OBDTNANOE:  DEPOSIT  OF  JUBY  FEE.  Where  the  ordi- 
nances prescribe  that  before  defendant  shall  be  entitled  to  trial  by  a 
jury  on  a  charge  of  violating  an  ordinance,  he  shall  deposit  a  sum 
sufficient  to  pay  the  fees  of  such  jury,  he  can  not  have  a  jury  trial 
until  such  fee  is  deposited.    Bclaney  v.  Police  Court,  667. 

36.   :  POUCE  couBT:  DBUNKENNESS.    The  ordinances  of  Kansas 

City  are  reviewed  and  it  is  held  that  under  said  ordinances  one 
charged  with  violating  municipal  police  regulations  against  drunken- 
ness and  disorderly  conduct  on  the  street,  is  not  thereby  entitled 
to  trial  by  jury.    lb. 

36.  "As  TBIALS  BEFOBE  JUSTICE  OF  PEACE."  The  ordinance  provides  that 
"all  cases  triable  before  the  police  judge  shall  be  proceeded  with  in 
the  same  manner  as  trials  before  justices  of  the  peace  for  misde- 
meanors. If  the  police  judge  shall  find  the  defendant  guilty,  said 
judge  shall  fix  the  punishment  according  to  law,"  etc.  Held,  that 
these  words  in  reference  to  "trials  before  justices  of  the  peace" 
do  not  entitle  the  accused  violator  of  mimicipal  ordinances  to  a 
jury  trial.     lb. 

37.  PROHIBITION:  PUBPOSE:  WHERE  AVAHJLBLE.  The  purpose  of  the  writ 
of  prohibition  is  to  prevent  a  usurpation  of  jurisdiction.  And  a 
police  court  having  exclusive  jurisaiction  to  try  cases  for  viola- 
tion of  municipal  police  regulations  leveled  at  disorderly  conduct 
and  drunkenness  on  the  street,  the  proper  procedure,  for  one  who 
conceives  himself  entitled  to  trial  by  jury,  which  has  been  denied 
him,  is  not  by  prohibition  against  the  police  judge  from  proceeding 
to  trial  against  the  petitioner,  but  by  appeal  after  judgment.    lb. 

38.  NBGUOENOB:    EXPLOSION    IN    SEWEB:      TWO     INDEPENDENT     CAUSES: 

PLAiNTirF*s  BUBDEN.  In  a  suit  for  personal  injuries  alleged  to  be 
due  to  the  negligence  of  a  city  in  permitting  oil  gases  to  accumulate 
in  a  sewer  and  to  explode  for  lack  of  proper  vents,  it  is  for  plain- 
'  tiff  to  account  for  the  explosion  and  the  causes  of  it ;  and  if  the  evi- 
dence shows  that  there  were  present  at  least  two  other  independent 
explosive  gases,  to-wit,  sulphuretted  hydrogen  and  marsh  gas,  the 
burden  is  on  plaintiff  to  show  which  of  the  explosive  gases  was  re- 
sponsible for  the  accident — ^the  oil  gas  chargcNl  in  the  petition  to 
be  i^e  cause,  or  the  other  gases.    Fuchs  v.  St.  Louis,  620. 

SPECIFIC  ACTS:  PBOOF.     Where  specific  acts  of  negligence 


are  charged,  evidence  of  other  acts  is  inadmissible.    So  that  where, 
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in  a  8u!t  against  a  city  for  damages  for  the  death  of  plaintifTs  hus- 
band as  the  result  of  the  explosion  of  gas  in  a  sewer^.  the  two 
specific  acts  of  neglij^ence  charged  are  a  failure  to  prevent  the 
formation  and  accumulation  of  gases,  and  a  failure  to  open  vents 
specially  designed  to  carry'  off  gases,  evidence  that  the  use  of  a 
fan  or  blower  would  have  eliminated  the  gases  or  rendered  them 
non-explosive,  should  be  excluded.    lb. 

PREFERENCE. 

1.  Fraudulent  conveyance:  imputed  knowledge:  stoppino  check. 
Unless  it  has  come  to  the  knowledge  of  the  grantee  that  the  pur- 
pose of  a  sale  and  conveyance  to  him  was  the  defrauding  of  the 
grantor's  creditors,  or  imless  the  facts  and  circumstances  brought  to 
light  at  the  trial  tending  to  prove  that  such  was  the  grantor's  pur- 
pose had  come  to  his  knowledge,  fraud  can  not  be  imputed  to  him 
because  he  did  not  stop  the  payment  of  a  check  for  several  days 
after  he  had  received  his  deed  and  after  he  had  heard  the  grantor 
had  made  a  trust  deed  for  the  benefit  of  certain  creditors.  Weil 
V.  Reiss,  125. 

2.   :  knowledge  op  unbecobded  deed.    Knowledge  by  a  preferred 

creditor  that  an  indorser  of  the  firm's  notes  was  secured  by  an 
unrecorded  mortgage  on  the  lands  of  a  member  of  the  firm,  does  not 
make  fraudulent  a  deed  of  trust  conveying  the  lands  to  such  pre- 
ferred creditor  as  security  for  his  debt,  the  security  not  being 
out  of  proportion  to  the  amount  of  the  debt  due  him.  Bumham  v. 
Boyd,  186. 

3.   ;  EXTENSIONS  OP  NOTES:  DELAY.    An  agreement  in  writing 

with  the  mortgagor  to  extend  for  two  years  the  time  of  payment 
of  the  notes  secured  by  the  deed  of  trust  to  the  preferred  creditor 
on  the  farm  of  a  member  of  the  firm,  on  conditions  that  the  interest 
be  promptly  paid  and  the  improvements  be  kept  up,  being  supported 
by  no  new  consideration,  did  not  prevent  other  creditors  from  paying 
off  the  notes  and  being  subrogated  to  the  right  of  the  preferred  cred- 
itor, and  was  no  such  "delay"  as  the  statute  contemplates.    lb. 

4.  :   BECORDINO  DEED  AT  NIGHT.     The  execution  of  a  deed  of 


preference  at  one  o'clock  Monday  morning  and  the  arousing  of  the 
recorder  at  four  in  order  that  the  same  might  be  filed  for  record, 
unaccompanied  by  any  other  facts  indicating  fraud,  do  not  justify 
the  setting  of  the  deed  aside.     lb. 

PRESUMPTIONS. 

OsnONAL  LAW:  FOBGEBY:  INFOBMATION:  PBE8UMPTI0N  OF  COBBBCT  RE- 
STORATION: CERTIFICATE  OF  CLEBK,  Where'  the  certificate  of  the 
clerk  of  the  court  states  that  the  information  on  which  defendant 
was  tried  was  not  "the  original  information  filed  in  this  cause, 
but  a  copy,  as  permitted  to  be  restored  by  the  court,"  it  must  be 
presumed  that  the  restoration  was  correctly  made.  State  v.  Walker, 
366. 

PRIVATE  AND  PUBLIC  RIGHTS. 

1.    PLEADING:      CONSTBUOnON     OF    8TBEET    RAILWAY:    IMPAIRMENT    OF 

STREET:  GENERAL  ALLEGATION:  INCONVENIENCE.  The  municipal  as- 
sembly of  St.  Louis  can  not  grant  to  a  railroad  company  license  to 
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80  use  a  street  as  to  practicjally  destroy  it  as  a  hi|?liway  for  the 
general  public.  But  a  general  allegation  that  dett*ndaiit,  under 
authority  of  a  city  ordinance,  is  about  to  construct  a  strei^t  ra Uvvay 
to  be  laid  along  the  surface  (which  in  itself  is  not  incotisiTite-Et  with 
the  use  of  the  street  at  the  same  time  by  the  general  public)  without 
stating  the  width  of  the  street,  but  simply  alleging  thni  *Ht  ta  a  nar- 
row street  and  to  build  a  double  street-car  track  thereon  would 
greatly  impair  its  usefulness,  there  not  being  room  between  the 
curbing  and  the  street  for  buggies  and  wagons  to  prt^s,"  states  no 
cause  of  action  which  would  justify  the  court  in  enjoin  ing  the  com- 
pany from  exercising  the  franchise  conferred  by  such  ordinan<^. 
Nagel  V.  Lindell  Ry.  Co.,  89. 

DAMAGES.    The  statute  (sec.  1825,  R.  S.  1890)   in- 


quiring a  company,  before  taking  or  damaging  any  property  in  thft 
construction  of  a  street  railway  \mder  a  city  franchise,  to  ascertain 
the  damage  that  will  be  done  by  the  building  and  operating  thewptt 
to  the  real  and  personal  property  situated  on  the  ro\iU\  dcx^^  not  ^ive 
to  the  owners  of  such  property  a  rJjght  to  recover  daraflges  where 
none  existed  before  its  enactment,  but  the  damages  there  contem- 
plated are  only  such  as  are  peculiar  to  the  individual  property* 
owner,  that  is,  such  as  are  different  in  kind  and  not  tnerely  in 
degree  from  those  suffered  by  other  members  of  the  commimity. 
And  the  inconvenience  suffered  by  property-owners  in  fi[oing  to  and 
from  their  real  estate  because  of  the  tearing  up  of  the  street  and 
obstructing  of  its  use,  such  as  result  in  the  construction  of  every 
street  railway,  is  no  such  peculiar  damage  as  is  coiit  em  plated  by 
that  statute.    lb. 

PROHIBITION. 

1.  Appellatf  JUBiSDicnoN:  constitutional  bight.  The  Stiprem^ 
Court  has  jurisdiction  of  an  appeal  from  a  judgment  dif^cbarging 
a  preliminary  rule  in  prohibition,  if  the  protection  of  the  Consti- 
tution of  this  State  or  of  the  United  States  was  invoked  by  appi*l* 
lant  in  the  lower  court  and  is  alleged  to  have  been  defied  him  by 
that  court.    Delaney  v.  Police  Court,  667. 

2.  PURPOSE:  WHERE  AVAILABLE.  The  purpose  of  the  writ  of  prohibi- 
tion is  to  prevent  a  usurpation  of  jurisdiction.  And  a  police  court 
having  exclusive  jurisdiction  to  try  cases  for  violation  of  munietpal 
police  regulations  leveled  at  disorderly  conduct  and  dninkennesB  on 
the  street,  the  proper  procedure,  for  one  who  conceives  himself 
entitled  to  a  trial  by  jury,  which  has  been  denied  him,  is  not  by 
prohibition  against  the  police  judge  from  proceeding  to  trial  against 
the  petitioner,  but  by  appeal  after  judgment.    lb. 

PROPERTY  RIGHTS.    See  Private  and  Public  Rights. 

PROSECUTING  ATTORNEY. 

1.  Compensation  fob  appeabanoe  in  ooubt  op  appeals.  Where  a 
prosecuting  attorney  sues  the  county  for  services  performed  by  him 
in  appearing  and  orally  arguing  criminal  cases  apptnled  from  his 
county,  it  is  neither  for  him  nor  for  the  county  court  to  cict ermine 
whether  his  appearance  there  was  "necessaii^'  within  the  meaning 
of  the  statute.  That  is  a  question  of  fact  to  be  tried  *>n  the  evidence 
by  the  court  acting  judicially,  which  is  to  pass  jud^icnt  on  the 
claim  when  presented.     Whether  or  not  the  county  court  ordered 
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him  to  appear  and  make  oral  argument,  etc.,  has  no  place  in  the 
case.    Meador  v.  Texas  County,  201. 

2v  RAPE:  PUNISHMENT:  BRMABKR  OF  PBOSBCfUTZHQ  ATTOBNET:  NO  EXCEP- 
TION. Unless  there  is  an  exception  saved  at  the  time  to  a  remark  of 
the  prosecuting  attorney  that  if  the  jury  gave  defendant  only  a  peni- 
tentiary sentence  he  could  only  be  sent  to  the  reform  school  on  ac- 
count of  his  age,  or  if  defendant's  attorneys  say  they  did  not  hear  the 
remark,  then  unless  some  affiant  states  the  remark  was  in  a  low  tone, 
there  can  he  no  reversal  on  that  account,  because  the  matter  was  not 
brought  to  the  attention  of  the  trial  court.    State  y.  Armstrong,  257. 

PUBLIC  SCHOOLS.    See  Schools. 

PUNISHMENT. 

1.  No  EXCEPTIONS.  The  Supreme  Court  will  not  consider  the  failure 
of  the  trial  court  to  instruct  upon  the  punishment  prescribed  by 
the  statute,  If  the  appellant  saved  no  exceptions  to  the  failure  ot 
the  court  to  instruct  upon  all  the  law  of  the  case.  State  v.  Arm- 
strong, 257. 

2.  Hape.  Where  the  jury  has  found  the  defendant,  who  is  sixteen  years 
old,  guilty  of  rape  and  assessed  the  punishment  at  death,  he  is 
punishable  in  the  same  manner  and  to  the  same  extent  as  provided 
by  law  for  persons  over  eighteen  years  of  age.    lb. 

QUIETING  TITLE. 

1.  Suit  to  quiet  title:  act  of  1897:  bepeals  section  2092.  The  Act 
of  1897  concerning  suits  to  quiet  titles,  by  declaring  that  it  is  en- 
acted for  the  purpose  of  "taking  the  place  of  statutes  which  failed 
in  their  object,"  expressly  repealed  section  2092,  Revised  Statutes 
1889  (sec.  647,  R.  S.  1899),  since  there  is  no  other  section  to  which 
it  can  refer.    Meriwether  v.  Love,  514. 

2.   : :  must  support  ttfie.    In  a  suit  to  quiet  title  under 

the  Act  of  1897  (sec.  650,  R.  S.  1899) ,  the  plaintiff  must  show  some- 
thing more  than  actual  possession.  He  must  also  offer  evidence  in 
support  of  his  averment  of  title.  He  is  not  entitled  to  a  decree, 
pro  forma,  directing  defendant  to  establish  his  title  to  the  land  by 
another  and  different  suit.  Under  this  statute  the  whole  issue  of 
title  may  be  settled,  whether  the  defendant  claim  adversely  to  plain- 
tiff or  not.    lb. 

QUO  WARRANTO.    See  Officebs. 

RACE  COURSE.    See  Betting  and  Book-Hakino. 

RAILROADS. 

1.  Negligence :  tools:  safety.  The  duty  of  the  master  is  to  use  ordi- 
nary care  and  diligence  in  selecting  and  furnishing  safe  and  suitable 
tools  and  implements  for  the  use  of  his  servants.  Minnier  v.  Sedalia, 
Warsaw  and  Southwestern  Ry.  Co.,  99. 

2.  :  tools  in  obdinabt  USE:  infebbnce.  No  inference  of  negli- 
gence can  arise  from  evidence  which  shows  that  the  implement  used 
was  such  as  is  ordinarily  used  for  like  purposes  by  persons  engaged 
in  the  same  kind  of  business.    lb. 
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: :  ASSUMPTION  OF  RISKS.    The  servant  in  entering  the 

service  of  the  master  assumes  the  risks  that  ordinarily  and  usually 
are  incident  to  the  business  being  conducted  bj  the  master,  and  his 
wages  include  compensation  for  injuries  received  from  such  risks. 
lb. 

^:   :   :    OBVIOUS  DEFECTS:    QUITTINO   SERVICE.      If 

the  master  fails  to  furnish  safe  appliances,  and  if  the  servant  knows, 
or  by  ordinary  care  could  know,  that  they  are  not  altogether  safe,  he 
is  not  obliged  t<5  refuse  to  use  them  oi'  quit  the  service,  if  he  reason- 
ably believes  that  by  the  exercise  of  proper  care  and  caution  he  can 
safely  use  them  notwithstanding  they  are  not  reasonably  safe ;  and  if 
he  does  use  them  and  exercises  such  care  and  caution  and  is  injured, 
hd  does  not  waive  his  right  to  compensation  for  injuries  received  in 
consequence,  nor  is  he  guilty  of  contributory  negligence.  But  if  the 
appliance  is  obviously  so  dangerous  that  it  can  not  be  safely  used 
even  with  care  and  caution,  that  is,  if  the  danger  of  using  it  is 
patent  or  such  as  to  threaten  immediate  injury,  then  the  servant  is 
guilty  of  contributory  negligence  if  he  uses  it,  and  the  master  is  not 
liable  notwithstanding  his  prior  failure  of  duty  to  supply  safe 
appliances.  And  the  instructions  set  out  and  discussed  in  the  opin- 
ion fall  short  of  the  full  measure  of  this  rule.    lb. 

— ; :    INSTRUCTION:    NO   EVIDENCE:    NARROW-OAUGB   OAB.      Whero 

there  is  no  evidence  that  a  broad-gauge  car  mounted  on  narrow- 
gauge  trucks  on  a  narrow-gauge  track  is  an  unsafe  appliance,  tho 
instruction  should  not  assume  that  such  use  of  such  car  is  negligent. 
Nor  was  the  use  of  such  car,  under  the  facts  disclosed  by  this  record, 
negligent.    lb.    . 


6.  :  ASSUMPTION  OF  RISKS:  OBVIOUS  OB  ORDINARY  DANGER:  EX- 
CEPTION OF  THE  RULE.  The  servant  assumes  more  than  such  risks  as 
are  obviously  so  dangerous  as  to  threaten  immediate  injury.  This 
is  an  exception  to  the  rule,  which  is^  that  the  servant  assumes  the 
risks  ordinarily  and  usually  incident  to  the  employment.  An  in- 
struction should  not  state  the  exception  and  omit  the  rule,  for  that 
is  to  make  the  exception  to  the  rule  the  rule  itself.    lb. 

7.  Negligence:  riding  on  freight  trains:  allegations:  proof.  Alle- 
gations that  deceased  was  on  a  train  as  a  passenger,  with  the  knowl- 
edge and  consent  of  the  company,  are  not  sustained  by  evidence  that 
he  was  there  as  a  trespasser.    Feeback  v.  Mo.  Pacific  Ry.  Co.,  206. 

8.   :  '.  :  CUSTOM.    Evidence  that  persons  were  in 

the  habit  of  riding  in  the  caboose  of  defendant's  freight  train  with- 
out objections,  regardless  of  the  rules  of  the  company,  is  not  ad- 
missible if  deceased  was  riding  between  two  cars.    lb. 

9.   :  DUTY  TO  person  INJURED.    Unless  the  damage  complained  of 

arises  out  of  a  failure  to  perform  a  legal  duty  to  the  person  injured, 
or  to  a  class  which  embraces  him,  or  to  the  public  where  he  is  con- 
cerned, there  is  no  cause  of  action  for  negligence.    lb. 

10.   : :  trespasser,    a  railroad  company  owes  a  trespasser 

on  one  of  its  freight  trains  only  the  duty  of  avoiding  the  wanton 
infliction  of  an  injury.    lb. 
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11.   :  :  :  0A8E  STATED.    Two  freight  trains  were  to 

meet  at  a  small  station.  The  one  which  arrived  first  took  the  switch, 
but  continued  to  move  slowly,  and  as  the  engine  got  opposite  the 
depot,  the  engineer  got  off  and  went  in  for  his  orders,  leaving  the 
train  still  moving  slowlj,  without  notifying  the  fireman  of  his 
absence.  Some  one  twice  told  him  the  fireman  did  not  know  he  was 
gone,  and  that  he  was  not  trying  to  stop  the  engine.  He  knew  the 
train  was  coming  from  the  other  direction,  and  gave  no  heed  until 
his  engine  was  within  three  rods  of  the  main  track,  when  he  started 
rapidly  towards  it,  but  before  he  had  arrived  it  had  moved  on  the 
main  track,  and  the  other  train,  a  through  freight,  had  crushed  into 
it,  and  plaintiffs  husband  was  killed.  He  had,  on  being  refused  the 
privilege  of  riding  on  the  through  freight  at  the  station  beyond, 
crawled  up  between  two  cars,  and  the  train  men  did  not  know  he  was 
there  until  after  the  accident.  The  petition  alleged  that  deceased 
was  on  a  train  that  usually  carried  passengers,  with  the  knowledge 
and  consent  of  defendant.  But  at  the  trial  plaintiff  attempted  to 
show  that  the  conduct  of  the  engineer  in  fault  was  so  grossly  negli- 
gent that  defendant  was  liable  although  deceased  was  a  mere  tres- 
passer. Heldy  first,  there  was  a  variance  between  petition  and  proof ; 
second,  deceased  was  not  a  passenger,  but  a  mere  trespasser,  and 
defendant  owed  him  no  duty  except  to  avoid  wantonly  injuring  him. 
lb. 

RAPE. 

1.  INDICTMENT:  CHARGE  OF  SEX.     An  indictment  which  charges  that 

defendant  "did  in  and  upon  Ivy  B.  Tumey,  unlawfully make 

an  assault  and  her,  the  said  Ivy  B.  Tumey,  then  and  there  unlaw- 
fully, forcibly,  and  against  her  will  feloniously did  ravish," 

etc.,'  sufficiently  charges  that  the  prosecutrix  was  a  female,  although 
it  does  not  specifically  say  so.     State  v.  Armstrong,  257. 

2.  Penetbation.  Where  one  oflicer  testified  that  defendant  stated  to 
him  that  he  struck  the  prosecutrix,  and  "then  tore  her  drawers 
and  got  on  her  and  aceomplished  the  rape,"  and  another  that  he 
nodded  bis  head  and  said  "yes,"  when  he  asked  him,  **Did  you  do 
it?"  and  the  physician  who  was  first  present  after  the  assault  upon 
the  girl,  who  was  only  about  sixteen  years  old,  stated  he  made  a 
digital  examination  and  "foimd  the  h3rmen  absent,"  there  was  suffi- 
cient evidence  of  penetration  to  permit  the  case  to  go  to  the 
jury.    lb. 

3.  Confession  :  competency.  A  statement  without  promise  or  hope 
of  leniency  to  the  defendant  made  by  the  officer  in  charge  of  him, 
even  at  a  time  when  he  was  informed  that  a  near-by  crowd  was 
probably  a  mob,  that  he  had  better  tell  the  truth  about  the  charge 
of  having  ravished  a  girl,  does  not  make  inadmissible  the  confession 
then  made  by  the  defendant  to  such  officer.    lb. 

4.  Punishment.  Where  the  jury  has  found  the  defendant,  who  is 
sixteen  yenrs  old,  guilty  of  rape  and  assessed  the  punishment  at 
death,  he  is  punishable  in  the  same  manner  and  to  the  same  extent 
as  provided  by  law  for  persons  over  eighteen  years  of  age.    lb. 

6,   :  bemabks  of  prosecutino  ATTORNEY:  NO  EXCEPTION.  Unless 

there  is  an  exception  saved  at  the  time  to  a  remark  of  the  pros- 
ecuting attorney  that  if  the  jury  gave  defendant  only  a  peniten- 
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tiary  sentence  he  could  onlj  be  sent  to  the  reform  school  on  ac- 
count of  his  age,  or  if  defendant's  attorneys  say  they  did  not  hear 
the  remark,  then  unless  some  affiant  states  the  remark  was  in  a  low 
tone,  there  can  be  no  reversal  on  that  account,  because  the  matter 
was  not  brought  to  the  attention  of  the  trial  court.    lb. 

6.  Conviction:  sufficienoy  of  evidenoe.  The  evidence  in  this  case 
was -sufficiently  substantial  to  justify  the  jury  in  finding  that  the 
defendant  had  raped  the  prosecuting  witness  and  to  justify  his  hang- 
ing under  the  statute.    lb. 

REMAINDERS. 

1.  Deed:  life  estate:  bodilt  heirs :  soie  use:  contingent  bbmatn- 
DEB.  By  deed  the  grantor  conveyed  land  to  his  daughter  "for  and 
during  her  natural  life  and  then  to  the  issue  of  her  body  forever,  but 
not  to  be  in  any  manner  subject  to  the  disposition  of  her  husband, 
and  in  case  she  shall  depart  this  life  without  leaving  issue  living  at 
her  death,  then  said  land  to  descend  to  her  heirs  at  law  and  not  to 
her  said  husband  or  his  heirs;"  and  the  habendum  was:  **Unto  her 
the  said  Lusina  and  to  her  sole  use  and  benefit  for  and  during  her 
natural  life,  and  to  the  issue  of  her  body  forever  after."  Hetd,  to 
create  in  the  daughter  a  separate  estate  in  fee  simple  in  the  event 
that  she  had  no  issue ;  and  of  an  estate  for  life  only,  if  she  have  issue, 
remainder  in  fee  to  such  issue.  And  the  said  Lusina  having  no  chil- 
dren at  the  time  the  deed  was  made,  the  remainder  to  her  issue  was 
then  contingent.  But  children  having  been  bom,  the  contingency 
happened  and  the  contingent  remainder  became  a  vested  remainder. 
The  children  of  Lusina  constituted  a  class,  and  the  fee  vested  on  the 
birth  of  the  first,  and  as  other  children  were  bom  the  class  opened 
and  admitted  them  to  equal  right  with  the  first.  Hence,  one  of  said 
children  having  conveyed  his  interest  in  said  land  and  died  during 
the  life  of  the  life  tenant,  the  grantee  at  her  death  took  to  the  exclu- 
sion of  the  surviving  children  of  the  said  granting  remainderman. 
Tindall  v.  Tindall,  218. 

2.  — :   :  :   USE  OF  "THEN."     The  use  of  the  word 


"then"  in  the  granting  clause  manifests  no  such  contingency  as 
postponed  the  vesting  of  the  title  to  the  death  of  the  life  tenant.    lb. 

:   :   :    "ISSUE  LIVING"  AT  LIFE  TENANT'S  DEATH: 


INTENTION.  The  only  words  used  in  this  will  which  raise  any  doubt 
that  the  grantor  did  not  intend  to  postpone  the  vesting  of  the  fee 
until  the  death  of  his  daughter,  is  the  clause  providing  for  the 
descent  of  the  fee  to  her  heirs  at  law  in  case  she  died  without  issue 
living  at  her  death.  But  the  rule,  for  the  construction  of  deeds 
and  wills  alike,  requiring  that  the  intention  of  the  maker  as  mani- 
fested in  the  instrument  itself  is  to  be  effectuated  unless  in  contra- 
vention of  some  positive  rule  of  law,  and  the  further  rule  of  law 
being  that  any  doubt  raised  by  the  phraseology  should  be  resolved  in 
favor  of  a  vested  estate,  it  is  held,  that,  reading  the  whole  will 
together,  the  grantor  did  not  intend  by  this  clause  to  make  the  death 
of  the  life  tenant  the  contingency  on  which  the  remainder  was  to 
vest,  but  thereby  attempted  to  provide  for  the  contingency  of  the 
remainder  never  vesting.    lb. 

4.    WnX:  VESTED  REMAINDER  BY  NECESSARY  IMPLICATION.     The  testator 

gave  one  dollar  each  to  his  three  sons  and  one  daughter,  then 
to  his  wife  "for  and  during  her  life  all  of  my  estate  and  prop- 
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erty,  real  and  personal,"  and  "in  the  event  that  my  said  wife  should 
not  be  living  at  the  time  of  my  death,"  etc.,  his  property  was  to  be 
distributed  equally  between  one  son,"  and  the  one  daughter  and 
two  daughters-in-law,  for  their  "sole  and  separate  use,  free  from 
the  control  of  their  said  husbands."  Held,  it  was  competent  to 
introduce  extrinsic  evidence  to  show  that  the  wife  outlived  testator 
and  that  at  the  making  of  the  will  the  two  sons  to  wh(»e  wives 
were  given  the  separate  estates,  were  insolvent,  had  failed  in  busi- 
ness and  judgments  were  pending  against  them,  and  that  the  hus- 
band of  the  daughter  was  a  confirmed  inebriate,  and  these  facts  being 
shown,  the  intention  of  the  testator  was :  First,  to  prevent  his  son's 
creditors  from  reaching  or  sharing  in  his  estate;  second,  to  provide 
for  his  wife  for  life,  if  she  survived  him;  third,  after  her  death, 
whether  before  or  after  his  own,  to  provide  for  his  children  and  their 
families.  Heldj  therefore,  that  the  will  devised  a  life  estate  to  the 
wife,  and  a  remainder  in  fee  simple  to  the  devisees  named,  and  that 
only  one  dollar  and  no  more  was  given  to  the  two  sons  to  whose 
wives  one-fourth  each  was  given  in  remainder.  RoBards  v.  Brown, 
447. 

REMEDY. 

School  district:  irbegulab  oonduct  of  dibbctobs:  divisiok  urro 
WABDS:  BUILDINGS:  INJUNCTION.  An  injunction  to  restrain  the  col- 
lection of  a  tax  lawfully  assessed  is  not  the  remedy  for  a  failure 
of  the  directors  to  act  in  good  faith  and  in  accordance  with  statutory 
requirements  in  dividing  the  school  district  into  wards,  or  in  the 
erection  of  a  school  building  in  each  ward,  or  in  the  selling  of  any 
school  property  not  required  for  the  use  of  the  school.  Buraham  v. 
Rogers,  17. 

RENTS  AND  PROFITS. 

VOLUNTABT  DEED:   EQTTITT  DECREE:   GENERAL  PRATER:   RENTS,  ETC.      In  a 

suit  to  set  aside  a  deed  as  being  voluntary  and  therefore  fraudu- 
lent and  void  as  to  creditors,  there  can  be  no  decree  conoeming  rents 
collected  by  defendant,  unless  there  are  some  allegaticms  in  the 
pleadings  in  reference  thereto.    Needles  v.  Ford,  405. 

REPLEVIN. 

1.  PLEADING:  AFFIDAVIT.  An  insufficient  affidavit  does  not  preclude 
the  introduction  of  evidence  under  a  good  petition  in  replevin. 
Keim  v.  Vette,  389. 

2.  Negotiable  note*  indorsement  in  blank:  fraudulent  pos- 
session: BiTRDEN.  The  rule  that  "the  holder  of  a  negotiable  not« 
indorsed  in  blank  by  the  payee  is  prima  facie  its  owner  and  is  pre- 
sumed to  have  taken  it  in  g^c>od  faith  for  value  before  maturity  and 
without  notice,"  does  not  apply  when  the  note  is  shown  to  have  been 
originally  obtained  by  fraud,  for  then  it  devolves  upon  the  holder 
to  show  that  he  came  into  its  possession  for  value  and  in  good  faith, 
lb. 

3.   :  :  DEPOSIT  FOR  SAFE-KEEPiNO.    But  where  the  owner 

of  notes  deposits  them,  for  safe-keepiHg,  before  maturity,  with  the 
payee,  who  had  previously  indorsed  them  in  blank,  and  on  the  same 
day  the  payee  pledges  them  as  security  for  the  payment  of  a  bona 
fide  indebtedness,  the  holder,  having  no  knowledge  of  any  infirmity 
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in  the  title  thereto  of  the  pajee,  who  has  by  the  real  owner  been 
clothed  with  all  the  indicia  of  ownership,  is  entitled  to  retain  them 
for  a  fulfillment  of  the  pledge,  unless  the  pledge  itself  is  usurious  or 
otherwise  illegal.  But  if  the  pledge  itself  is  tainted  with  usury  it 
is  under  the  Missouri  statute  ''invalid  and  illegal/'  and  can  not  be 
used  as  a  muniment  of  the  pledgee's  title  to  the  notes.  And  the 
question  of  usury  can  be  raised  by  the  true  owner,  or  by  any  one 
whose  rights  are  affected  by  the  pledge.    lb. 

4.  Pbactioe:  usxtbious  plbdgb:  how  raised.  In  a  suit  in  replevin  to 
recover  certain  notes  deposited  by  the  owner  with  the  payee  for  safe- 
keeping, and  by  the  payee  given  to  the  defendant  as  a  pledge  for  the 
payment  of  a  valid  indebtedness,  the  defendant  may  by  his  instruc- 
tions challenge  the  plaintiff's  right  to  question  the  legality  of  the 
pledge  as  being  usurious.    lb. 

6.  Negotiable  notes:  oollatebal  seoubitt:  usubious  pledge.  A 
pledge  of  notes  to  secure  a  valid  indebtedness,  is  illegal  and  void  as 
to  every  person  whose  rights  are  affected  by  it,  if  it  is  tainted  with 
usury.  The  illegality  of  the  pledge  made  by  the  fraudulent  de- 
positary or  bailee  of  the  notes,  may  be  raised  by  the  true  owner  of 
the  notes.    He,  as  to  such  a  pledge,  is  not  a  stranger.    lb. 

RES  IPSA  LOQUITUR. 

Negligence  :  pbima  facie  case.  The  mere  fact  that  there  was  an  explo- 
sion of  the  gases  in  a  sewer  and  the  consequent  injury  of  plaintiff's 
husband,  does  not  make  out  a  prima  facie  case  of  negligence  against 
the  city.  There  must  be  some  affirmative  proof  of  negligence. 
Fuchs  V.  St.  Louis,  620. 

REVISION  OF  STATUTES. 

LAWS:  bepealed  bt  bevision.  Under  the  special  act  governing  the  re- 
vision of  the  statutes  of  1880,  all  acts  of  a  general  nature  revised, 
amended  and  re-enacted,  repealed  all  prior  laws  relating  to  the  same 
subject.    Kern  v.  Legion  of  Honor,  471. 

SCHOOLS. 

1.  County  mobtgage:  ovebpatment:  mistake  of  clebk:  mutuality: 
FBAUD.  A  petition  that  states  that  plaintiff,  being  indebted  to  the 
county  for  money  borrowed  from  its  school  fund,  went  to  the  clerk 
and  announced  that  he  wished  to  pay  the  amoimt  due  on  said  obliga- 
tion, and  trusted  to  the  clerk  to  calculate  the  interest  and  compute 
the  amount  due  thereon,  and  that  the  clerk  undertook  to  make  the 
calculations,  but  erroneously  charged  him  compound  interest  on  the 
unpaid  annual  interest  installments,  and  that  the  amount  overpaid 
by  and  due  him  for  such  error  in  calculation  is  a  certain  sum,  states 
a  good  cause  of  action.  It  is  not  necessary  to  charge  mutuality  of 
mistake.  Nor  is  it  necessary  that  the  petition  charge  that  the 
clerk's  mistake  was  fraudulent.     Williams  v.  Carroll  Coimty,  9. 

2.   :  :  :   MISTAKE  OF  LAW.     Because  the  amount 

paid  the  clerk  by  the  borrower  in  such  case  shows  a  calculation 
based  on  an  erroneous  construction  of  the  bond,  the  court  can  not 
assume  that  those  calculations  were  due  to  a  mistake  of  law  in  con- 
struing the  bonds  to  provide  for  compound  interest  instead  of  sim- 
ple interest.    If  the  petition  alleges  they  were  the  result  of  a  mis- 
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take  of  fact,  the  court  should  not,  on  demurrer,  hold  them  to  be  mis- 
takes of  law*     lb. 

3.    :   :   INTEREST  ON  INTEREST.     The  bond  to  the  school 

fund  provided  for  the  payment  of  the  principal  sum  twelve  months 
after  date  thereof  with  eight  per  cent  interest  thereon  from  date,  and 
''that  all  interest  not  punctually  paid  shall  bear  interest  at  the  same 
rate  as  the  principal."  Held,  that  this  bond  did  not  provide  that  the 
interest  as  it  became  due  should  become  principal  and  bear  interest, 
nor  did  it  in  anywise  provide  for  compound  interest.  And  where 
such  interest  is  paid  under  a  mistaken  view  of  the  clerk  that  it 
provided  for  compound  interest,  the  excess  may  be  recovered  from 
the  coimty.     lb. 

4.  School  district:  vaudity  of  organization:  collateral  attack. 
The  validity  of  the  organizatipn  of  a  school  district  or  of  a  town- 
ship in  which  the  school  district  is  located,  can  not  be  called  in 
question  in  a  suit  for  school  taxes.    Bumham  v.  Rogers,  17. 

5.    :    IRREGULAR   CONDUCT   OF   DIRECTORS:    DIVISION   INTO   WARDS: 

BUILDINGS :  INJUNCTION.  An  injimctiou  to  restrain  the  collection  of 
a  tax  lawfully  assessed  is  not  the  remedy  for  a  failure  of  the  direc- 
tors to  act  in  good  faith  and  in  accordance  with  the  statutory  re- 
quirements in  dividing  the  school  district  into  wards,  or  in  the  erec- 
tion of  a  school  building  in  each  ward,  or  in  the  selling  of  any 
school  property  not  required  for  the  use  of  the  school.     lb. 

DIVISION  OF  DISTRICT :  VOTE  ON  BONDS.    A  board  of  directors 


have  authority  to  divide  a  village  school  into  two  or  more  wards 
without  affecting  the  integrity  of  the  district.  And  where  the  in- 
validity of  bonds  is  based  on  an  assumption  that  the  voters  in  one  of 
the  wards  so  laid  out  by  the  directors  had  no  right  to  vote  on  their 
issue  because  the  directors*  action  was  unwarranted  and  imjust,  the 
petition  in  that  respect,  fails  to  state  a  cause  of  action  for  enjoining 
the  collection  of  the  tax  to  pay  the  bonds.     lb. 

SERVICES. 

1.  Implied  contract:  when  invoked.  In  a  suit  by  a  body-servant  for 
services  rendered  deceased,  a  witness  testified  that,  in  reply  to  an 
inquiry  as  to  what  he  paid  plaintiff,  deceased  had  said  he  had  "no 
special  agreement  with  him;  that  he  furnished  hiip  all  that  was 
necessary  for  his  personal  expenses,  and  was  to  set  him  up  hand- 
somely when  he  got  through  with  him,  and  that  a  question  of 
money  would  not  be  an  inducement  to  part  with  his  services."  Plain- 
tiff's services,  which  extended  over  nine  years,  were  estimated  by 
witnesses  to  be  reasonably  worth  from  $75  to  $150  per  month,  and 
it  was  also  shown  that  deceased  gave  plaintiff  $400  with  which  to 
buy  a  tract  of  land  on  which  his  family  dwelt  and  also  $140  to  buy 
a  mule  for  their  use.  Heldy  that  according  to  the  statement  of  de- 
ceased there  was  no  express  agreement,  and  that  the  gift  of  land, 
being  a  gift,  was  not  a  fulfillment  of  the  agreem^it  to  set  plaintiff 
up  "handsomely  when  he  was  through  with  him,"  and  hence  the 
law  implies  on  the  part  of  deceased  a  promise  to  pay  the  servant  the 
reasonable  value  of  his  services.     Ryans  v.  Hospes,  342. 

2.   :  VALUE:  excessive  VERDICT.     Deceased  was  a  man  of  large 

wealth,  entirely  without  family,  and  in  his  extreme  old  age  was  as 
helpless  as  a  child,  and  was  for  nine  or  ten  years  attended  by  a 
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faithful  and  honest  negro  servant  with  unremitting  care  and  watch- 
fulness. Held,  that  a  verdict  for  $7,373.33  and  interest  from  date 
of  demand  was  not  excessive.     lb. 

3.   :   PRESUMPTION    OF    PAYMENT.     Deceased    stated    about    two 

years  before  his  death,  in  regard  to  the  employment  of  a  body- 
servant,  who  had  then  been  for  ten  years  in  his  service,  that  he  had 
"no  special  agreement  with  him ;  that  he  furnished  him  all  that  was 
necessary  for  his  personal  expenses,  and  was  to  set  him  up  hand- 
somely when  he  got  through  with  him."  Held,  thAt  no  presumption 
of  payment  can  he  invoked  on  appeal,  for  two  reasons ;  first,  no  plea 
of  payment  was  made  in  the  trial  court,  but  on  the  contrary  payment 
was  expressly  disclaimed;  second,  because  deceased,  out  of  his  own 
mouth,  removed  any  suspicion  for  plaintiff's  delay  in  demanding  a 
settlement,     lb. 

'4.  WITNESS:  TRAINED  NUBSB:  VALET.  A  trained  nurse  is  a  competent 
witness  to  testify  as  to  the  value  of  the  services  of  a  body-servant 
in  niirsing  his  master.     lb. 

SETTLEMENT. 

Partnership  settlement:  acqliescencje :  fraud.  Where  the  prepon- 
derance of  the  evidence  is  that  there  was  a  complete  and  final  set- 
tlement of  all  the  accounts  and  debts  of  a  firm,  and  all  parties  ac- 
quiesced tHerein  for  two  years  or  more,  a  court  of  equity  will  not 
permit  that  settlement  to  be  set  aside  (no  fraud  in  securing  the  set- 
tlement being  alleged)  on  the  petition  of  a  stockholder  who  alleges 
the  firm  has  or  had  a  lot  of  unpaid  notes  and  other  manufactured 
goods,  all  of  which  were  considered  worthless  when  that  settlement 
was  made.     Ely  v.  Coontz,  371. 

SEWERS.  See  Cities,  Towns  and  Villages,  17,  18,  19,  20,  21,  22.  23, 
24,  25,  26. 

SPECULATORS.    See  Trusts  and  Trustees. 

STARE  DECISIS. 

Second  appeal:  ejectment.  If  the  title,  the  testimony,  the  parties,  the 
rulings  and  the  land  in  suit  in  ejectment  were  the  same  on  the 
second  trial  as  on  the  first,  the  decision  on  the  first  appeal  is  deci- 
sive of  the  case  on  the  second  appeal.    McAnaw  v.  Clark,  443. 

STATLI'ES. 

1.  LAWS:  repealed  by  revision.  Under  the  special  act  governing  the 
revision  of  the  statutes  of  1889,  all  acts  of  a  general  nature  revised, 
amended  and  re-enacted,  repealed  all  prior  laws  relating  to  the  same 
subject.     Kern  v.  Legion  of  Honor,  471. 

2.  Power  of  legislatltie:  construction  of  prior  laws.  The  General 
Assembly  has  no  power  to  say  that  a  prior  law  means  something 
which  was  not  expressed  in  the  prior  law.     lb. 

3.  Criminal  statl^tes:  impairment  of  contracts.  Criminal  statutes 
leveled  against  acts  that  would  be  frauds  without  such  enactments, 
and  intended  for  the  protection  of  the  rights  of  the  citizen,  can  not 
have  the  effect  of  impairing  the  obligation  of  contracts  or  of  de- 
priving the  citizen  of  his  property  without  due  process  of  law. 
State  ex  rel.  v.  Savings  &  Building  Ass'n,  489. 
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4.  Suit  to  quiet  titue:  act  of  1897:  bepeals  section  2092.  The  Act 
of  1897,  concerning  suita  to  quiet  titles,  by  declaring  that  it  is 
enacted  for  the  purpose  of  "taking  the  place  of  statutes  which  failed 
in  their  object,"  expressly  repealed  section  2092,  Revised  Statutes 
1889  (sec.  647,  R.  S.  1899),  since  there  is  no  other  section  to  which 
it  can  refer.     Meriwether  v.  Love,  614. 

5.  Ordinances  :  repeal  by  substitution  :  jury  trial.  Where  the  re- 
vised ordinances  repeal  "all  ordinances  and  parts  of  ordinances  of  a 
general  nature  not  herein  contained,"  and  provide  for  a  trial  before 
a  police  judge  exclusively,  for  the  violation  of  municipal  police  reg- 
ulations, they  thereby  necessarily  repeal  a  former  ordinance  which 
authorized  a  jury  trial  for  such  offenses,  because  it  manifestly  was 
not  intended  to  leave  in  force  two  ordinances  of  a  general  nature  on 
the  same  subject  in  positive  conflict.    Delaney  v.  Police  Court,  667. 


6. 


— :  :  JURY  TRIAL:  POLICE  COURT:  DRUNKENNESS.  The  Or- 
dinances of  Kansas  City  are  reviewed  and  it  is  held  that  under  said 
ordinances  one  charged  with  violating  municipal  police  regulations 
against  drunkenness  and  disorderly  conduct  on  the  street,  is  not 
thereby  entitled  to  trial  by  jury.     lb. 


7.  :  :  "AS  TRIALS  BEFORE  JUSTICE  OF  PEACE."  The  Ordi- 
nance provides  that  "all  CAses  triable  before  the  police  judge  shall 
be  proceeded  with  in  the  same  manner  as  trials  before  justices  of 
the  peace  for  misdemeanors.  If  the  police  judge  shall  find  the  de- 
fendant guilty,  said  judge  shall  fix  the  punishment  according  to 
law,"  etc.  Held,  that  these  words  in  reference  to  "trials  before  jus- 
tices of  the  peace"  do  not  entitle  the  accused  violator  of  municipal 
ordinances  to  a  jury  trial.     lb. 

8.  Unconstitutional  law:  invalid  in  pabt.  Where  the  unconstitu- 
tional part  of  a  statute  does  not  enter  into  the  life  of  the  act  itself, 
and  is  not  essential  to  its  being,  it  may  be  disregarded  and  the  rest 
remain  in  force.     State  ex  inf.  v.  Washburn,  680. 

STATUTES  CITED  AND  CONSTRUED. 

REVISED  STATUT         *809. 


Section  46,  see  pages  630,  633. 
647,  see  page  617. 
660,  see  page  617. 
667,  see  page  672. 
801,  see  page  420. 
808,  see  page  649. 
837,  see  page  649. 
2002,  see  pages  367,  369, 
370. 


370. 
2003,  see  page  369. 
2629,  see  page  268. 
2769,  see  page  676. 


2629, 

3662,  see  page  172. 


3622,  see  page  6. 

3623,  see  pages  6,  86. 


3652,  see  page  172. 
3706.  see  page  363. 


3710,  see  pages  400,  402. 

3796,  see  page  295. 

3799,  see  page  296. 

3801,  see  page  295. 

4463,  see  page  398. 

4468,  see  page  398. 

4660,  see  page  631. 

4960,  see  page  203. 

7769,  see  page  271. 

8847,  see  page  247. 

9760,  see  page  23. 

9762,  see  page  22. 

9780,  see  page  22. 

9866,  see  page  21. 

10368,  see  pages  438,  443. 

10390,  see  page  439. 


Ch.  41,  see  page  548. 
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BEVISED  STATUSES   1889. 


Section 


543,  see  pages    553,  554, 

555,  560. 
637,  see  page  203. 
1506,  see  page  888. 
1825,  see  page  08. 
2013,  see  page  320. 
2002,  see  pages    516,  517, 

518,  519,  520,  521,  522. 
2248,  see  pages  547,  549.  • 
2275,  see  pages    545,  548, 
549. 

2823,  see  pages  481,  483. 

2824,  see  pages  481,  483. 
3633,  see  page  370. 
4510,  see  pages  546,  547. 
4514,  see  page  611. 
4546,  see  page  608. 
5440,  see  pages  610,  611. 
5515,  see  pages  172,  175. 
5849,  see  pages  476,    479, 

482,  484,  485,  486,  487. 


Section 


5850,  see  pages    i76,  479, 

482,  484,  485,  486,  487. 
6606,  see  page  483. 
7160,  see  page  321. 
7169,  see  page  321. 
7553,  see  pages  68,  70,  72. 
7555,  see  page  72. 
7559,  see  page  69. 
7564,  see  pages  69,  70. 

7682,  see  pages  69,  70. 

7683,  see  pages  69,  70. 
7703,  see  pages  68,  70. 
7979,  see  page  23. 

7981,  see  page  22. 

7982,  see  page  23. 

7986,  see  page  23. 

7987,  see  page  23. 
8008,  see  page  22. 
8088,  see  pages  21,  23. 
8096,  see  pages  20,  22. 


Art.  5,  p.  2112,  see  page  72. 
Ch.  156,  see  page  71. 


BETISBD  STATUTES  1879. 


972,  see  pages  479,  481. 

973,  see  pages  479,  481. 

974,  see  pages    479,  481, 
482. 


1387,  see  page  870. 
5789,  see  page  172. 


WAQNEB'S  STATUTES  1872. 

Sec.  40,  p.  189,  see  p.  569. 

GENERAL  STATUTES  1865. 

Section  3,  ch.  40,  p.  236,  see  page  171. 
Section  9,  p.  794,  see  page  370. 

BBTISED   STATUTES    1855. 

Section  3,  cb.  81,  p.  864,  see  page  171. 

BEVISED  STATUTES  1845. 


Section    8,  eh.  85,  p.  593,  see  page 
171. 
9,  p.  369,  see  page  370. 
12,  art.  1,  ch.  11,  see  page 
554. 


38,  ch.  82,  see  page  168. 

39,  ch.  32,  see  page  168. 


BRYISBD  STATUTES   1835. 

Section  2,  p.  323,  see  page  171. 
Section  9,  p.  185,  see  page  370. 
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lAWS  1890. 


p.  121,  Bee  page  493. 
p.  197|  see  page  687. 

LA.WS  1897. 

p.  74,  see  page  517. 
p.  213,  see  page  636. 

lAWB  1803. 
Section  107,  p.  89,  see  page  387. 

LAWS  1891. 
p.  170,  see  page  400. 

lAWS  1881. 
p.  87,  see  page  480. 

LAWS  1879. 
p.  66,  see  page  479. 

LAWS  1874. 
p.  89,  see  page  484. 


sTREsrrs. 


1.    PLBADINO:   BBIBBBY  in  obtaining  FBANGHISB:   GENSRAI.  ATEBHENTfl. 

A  petition  which  charges  that  an  ordinance  granting  to  one  of  tiie 
defendants  a  franchise  to  huild  a  street  railway  was  obtained  by 
bribery,  but  does  not  specify  who  was  bribed,  nor  who  did  the 
bribing,  does  not  tender  any  issue,  and  does  not  state  a  cause  of 
action  which  would  authorize  a  court  to  hold  such  ordinance  in- 
valid  and,  hence,  a  demurrer,  which  admits  only  such  facts  as  are 
well  pleaded  should  be  sustained.    Kagel  y.  Lindell  Ry.  Co.,  89. 


;  OONSTBUCnON  OP  STREET  BAILWAT:  mpAIBMENT  OF  STBEET: 

GENERAL  ALLEGATION:  INCONVENIENCE.  The  municipal  assembly 
of  St.  Louis  can  not  grant  to  a  railroad  company  license  to  so  use 
a  street  as  to  practically  destroy  it  as  a  highway  for  the  general 
public.  But  a  general  allegation  that  defendant,  under  authority 
of  a  city  ordinance,  is  about  to  construct  a  street  railway  to  be  laid 
along  the  surface  (which  in  itself  is  not  inconsistent  with  the  use 
of  the  street  at  the  same  time  by  the  general  public)  without  stat- 
ing the  width  of  the  street,  but  simply  alleging  that  "it  is  a  narrew 
street  and  to  build  a  double  street-car  track  thereon  would  greatly 
impair  its  usefulness,  there  not  being  room  between  the  curbing 
and  the  street  for  buggies  and  wagons  to  pass,"  states  no  cause  of 
action  which  would  justify  the  court  in  enjoining  the  company  from 
exercising  the  franchise  conferred  by  such  ordinance.    lb. 

:  :  DAMAGES.  The  statute  (sec.  1825,  R.  S.  1899)  re- 
quiring a  company,  before  taking  or  damaging  any  property  in  the 
construction  of  a  street  railway  imder  a  city  franchise,  to  ascertain 
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the  damage  that  will  be  done  by  the  building  and  operating  thereof, 
to  the  real  and  personal  property  situated  on  the  route,  does  not 
give  to  the  owners  of  such  property  a  right  to  recover  damages 
where  none  existed  before  its  enactment,  but  the  damages  there 
contemplated  are  only  such  as  are  peculiar,  to  the  individual  prop- 
erty-owner, that  is,  such  as  are  different  in  kind  and  not  merely  in 
degree  from  those  suffered,  by  other  members  of  the  community. 
And  the  inconvenience  suffered  by  property-owners  in  going  to  and 
from  their  real  estate  because  of  the  tearing  up  of  the  street  and 
the  obstructing  of  its  use,  such  as  result  in  the  construction  of  every 
street  railway,  is  no  such  peculiar  4ainage  as  is  contemplated  by 
that  statute.    lb. 

4.  Negligence:  sliding  op  embankment:  cause  of  action.  A  peti- 
tion which  charges  that  a  high  embankment  extended  from  defend- 
ant's lot  down  to  the  sidewalk,  and  that  rain  had  caused  the  clay 
therefrom  to  wash  and  slide  onto  the  sidewalk,  and  that  in  walking 
thereon  the  plaintiff  slipped  and  fell,  does  not  state  a  cause  of  ac- 
tion. In  order  to  do  that  it  must  charge  that  defendant  had  erected 
or  was  maintaining  a  nuisance  on  his  premises  abutting  the  side- 
walk, that  is,  an  embankment  which  rendered  the  street  hazardous 
or  less  secure  than  it  was  left  by  the  municipal  authorities.  No 
cause  of  action  can  be  predicated  upon  defendant's  failure  to  erect 
a  barrier  to  keep  the  earth  from  sliding  from  an  embankment  on 
his  premises  down  onto  the  sidewalk,  for  such  is  the  result  of  nat- 
ural causes.    Beck  v.  Brewing  Co.,  105. 

6.  :  SIDEWALK:  DUTY  OF  ABUTTING  owNEB.    The  owner  of  prop- 

erty abutting  on  a  sidewalk  owes  pedestrians  no  duty  to  maintain 
the  sidewalk  in  a  safe  condition,  and  is  not  responsible  for  any  de- 
fects therein  which  are  not  caused  by  his  own  wrongful  act.    lb. 

6.  Nboligenoe:  FiBEMAN:  OBDINABY  CABE.  From  the  exercise  of  ordi- 
nary care  in  approaching  a  street-car  crossing  no  one  in  any  walk 
of  life  is  exempt.     Guiney  v.  Southern  Electric  Ry.  Co.,  695. 

7.  :  :  OBDINABY  CABE:  "LOOK  AND  LISTEN:"  INSTBUO- 

TiON:  NEGLIGENCE  AS  A  MATTEB  OF  LAW.  An  instruction  which  re- 
quired the  driver  of  a  fire  department  fuel  wagon  on  the  way  to 
a  fire  on  approaching  a  street-car  crossing,  "to  exercise  ordinary 
care  upon  his  part,  and  to  look  and  listen  before  driving  on  de- 
fendant's track,  whether  its  servants  operating  its  car  gave  signals 
or  not,  and  if  the  jury  believe  that  he  failed  to  exercise  ordinary 
care,  and  failed  to  look  and  listen,  and  thereby  directly  contrib- 
uted to  the  collision,  etc.,  their  verdict  should  be  for  the  defendant," 
di(^  not  declare  as  a  matter  of  law  that  a  failure  to  look  and  listen 
is  imder  all  circumstances  negligence,  but  required  of  him  the  exer- 
cise of  nothing  more  than  ordinary  care.  Besides,  where  the  top 
of  the  approaching  car  was  plainly  visible  to  the  driver,  the  use 
of  the  words  "look  and  listen"  was  plainly  appropriate.     lb. 

SUIT  TO  QUIET  TITLE.    See  Quieting  Title. 

TAXES  AND  TAXATION. 

1.  School  distbict:  validity  of  obganization  :  oollatebal  attack. 
The  validity  of  the  organization  of  a  school  district  or  of  a  town- 
ship in  which  the  school  district  is  located,  can  not  be  called  in  ques- 
tion in  a  suit  for  school  taxes.    Bumham  v.  Rogers,  17. 
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2^.    :    IBBEGUXAB   CONDUCT  OP  DIBBOTOBS:    DITISIOIT  INTO  WARDS: 

BtJiLDiKOS :  IN JUKOriON.  An  injunction  to  restrain  the  collection  of 
a  tax  lawfully  assessed  is  not  the  remedy  for  a  failure  of  the  direo- 
tors  to  act  in  good  faith  and  in  accordance  with  the  statutory  re- 
quirements in  dividing  the  school  district  into  wards,  or  in  the 
erection  of  a  school  building  in  each  ward,  or  in  the  selling  of  any 
school  property  not  required  for  the  use  of  the  school.    lb. 

3.   :  DIVISION  OF  DiSTBiOT:  VOTE  ON  BONDS.    A  board  of  direc- 


tors have  authority  to  divide  a  village  school  into  two  or  more 
i^*ards  without  affecting  the  integrity  of  the  district.  And  where 
the  invalidity  of  bonds  is  based  on  an  assumption  that  the  voters  in 
one  of  the  wards  so  laid  out  by  the  directors  had  no  right  to  vote 
on  their  issue  because  the  directors'  action  was  imwarranted  and  un- 
just, the  petition  in  that  respect,  fails  to  state  a  cause  of  action  for 
enjoining  the  collection  of  the  tax  to  pay  the  bonds.    lb. 

4.   :  INJUNCTION:  TENDEB  OF  LEGAL  TAX.    Where  plaintiffs  seek 

to  enjoin  the  collection  of  a  tax  on  the  ground  that  a  part  of  it  is 
imauthorized,  they  must  either  voluntarily  tender  that  part  which 
is  authorized,  or  the  eonrt  must  compel  them  to  pay  that  into  court, 
as  a  condition  of  restraining  the  collection  of  the  unauthorized  part, 
lb. 

6.  SALE:  SUBDIVISIONS.  Whether  the  legal  subdivisions  of  the  land 
were  assessed  as  one  tract  or  assessed  separately,  the  sheriff,  at  a 
sale  under  special  fieri  fadast  can  not  sell  the  land  as  a  whole,  but 
must  sell  it  by  subdivisions  and  can  sell  only  so  much  as  is  neces-- 
sary  to  satisfy  the  execution  and  costs,  and  if  he  sells  it  as  a  whole, 
the  sale  will  be  set  aside  on  a  direct  proceeding  in  equity.  Yeaman 
V.  Lepp,  61. 

6. :  :  PETITION:  PBESUMPTiONS.    Where  the  law  requires 

contiguous  land  owned  by  one  person  to  be  by  the  assessor  consoli- 
dated into  one  tract,  it  will  be  presumed,  in  the  absence  of  averment 
or  proof  to  the  contrary,  that  the  assessor  did  his  duty  and  assessed 
it  as  the  law  requires ;  and,  hence,  in  an  equity  suit  to  set  aside  the 
sheriff's  sale,  in  the  absence  of  contrary  averments,  it  will  be  pre- 
sumed that  the  judgment  and  fieri  facias  in  the  tax  suit  directed  tte 
sheriff  to  sell  the  land  or  so  much  thereof  as  was  necessary  to  sat- 
isfy the  judgment,  execution  and  costs.    lb. 

7.   :    :    J    SUFFICIENT    ALLEGATIONS.    A    general 

averment  in  a  suit  to  set  aside  a  tax  sale,  that  a  sale  .of  even  the 
smallest  subdivision  would  have  yielded  enough  to  have  p^iid  the 
judgment  and  costs,  is  made  sufficiently  specific,  on  demurrer,  by 
further  allegations  that  show  that  the  amount  for  which  the  entiii 
tract  was  sold  was  more  than  seven  times  the  debt.    lb. 

8.   :  PBOCEDUBE  TO  SET  ASIDE.    A  Sale  of  land  under  fisri  fadoi 

for  taxes,  if  made  in  violation  of  the  statutory  requirements  that 
the  sale  shall  be  by  subdivisions,  can  not  be  attacked  collaterally. 
But  it  may  be  attacked  directly  by  the  proper  motion  at  the  proper 
time  in  the  court  that  rendered  the  judgment  and  while  the  matter 
is  still  within  the  control  of  the  court,  or  then  or  afterwards  by  a 
bill  in  equity  to  set  the  same  aside.     lb. 


: :  TENDEB.    A  court  of  equity  will  not  set  aside  a  tax 

sale  except  upon  equitable  terms,  one  of  which  is  a  sufficient  tender. 


Digitized  by  CjOOQ IC 


INDEX.  797 . 

t 

And  an  allegation  of  an  offer  to  pay  the  amount  tlie  defendant  paid 
for  the  land,  with  all  the  costs  and  expenses,  and  that  defendant 
refused  the  offer,  and  that  said  offer  is  again  made,  is  sufficient  al- 
legation of  tender.     lb. 

10.  Appeliate  JUBisDicnoN:  SUIT  FOB  CITY  TAXES.  The  appeal  in  a 
suit  by  a  city  for  back  city  taxes,  asking  for  $2,113,  and  ten  per 
cent  attorney's  fees  to  be  taxed  as  costs,  is  to  the  Court  of  Appeals. 
City  of  Hannibal  ex  rel.  v.  Bowman,  535. 

11.  :  :  CONSTRUCTION  OF  BEVENUE  LAWS.  The  construc- 
tion of  the  statute  providing  "for  the  collection  of 'taxes  levied  on 
personal  property  by  cities  organized  or  existing  under  a  special 
charter,"  does  not  so  involve  the  construction  "of  the  revenue  laws 
of  this  State,"  as  to  alone  give  the  Supreme  Court  jurisdiction  of 
an  appeal  in  a  suit  for  back  city  taxes.  lb. 

TENDER. 

1.  School  distbict;  taxation:  injunction:  tendeb  op  legal  tax. 
Wliere  plaintiffs  seek  to  enjoin  the  collection  of  a  tax  on  the  ground 
that  a  part  of  it  is  unauthorized,  they  must  either  volimtarily  ten- 
der that  part  which  is  authorized,  or  the  court  must  compel  them 
to  pay  that  into  court,  as  a  condition  of  restraining  the  collection 
of  the  unauthorized  part.     Burnham  v.  Rogers,  17. 

2.  Tax  sale:  by  subdivisions.  A  court  of  equity  will  not  set  aside 
a  tax  sale  except  upon  equitable  terms,  one  of  which  is  a  sufficient 
tender.  And  an  allegation  of  an  offer  to  pay  the  amount  the  de- 
fendant paid  for  the  land,  with  all  the  costs  and  expenses,  and  that 
defendant  refused  the  offer,  and  that  said  offer  is  again  made,  is 
sufficient  allegation  of  tender.    Yeaman  v.  Lepp,  61. 

TERM  OF  OFFICE.     See  Ofpicees. 

TORTFEASORS.     See  Tbust^  and  Tbustees. 

TRADE-MARKS. 

1.  Patent  medicine:  castoria:  public  property.  Since  the  expira- 
tion in  1866  of  the  patent  under  which  "Castoria"  was  first  manu- 
factured, that  word  has  become  public  property,  and  no  trade^mark 
exists  in  it  any  longer,  and  no  person  is  debarred  from  using  it. 
State  V.  Thierauf,  429. 


2.   :  IMITATION  OF  FALSE  FORMULA.     A  criminal  imitation  can 

not  be  predicated  on  the  use  by  the  alleged  imitator  of  a  formula 
which  recites  as  the  ingredients  of  his  medical  compound  the  same 
ingredients  recited  in  a  false  statement  of  the  complainant's  form- 
ula,    lb. 

Z.  :  CRIMINAL  PLEADING:  IMITATION  IN  PABT:  LABELS.  A  Car- 
dinal principle  in  criminal  pleading  is  that  it  must  contain  an  al- 
legation of  every  fact  which  is  essential  to  the  punishment  to  be  in- 
flicted. If  defendant  is  charged  with  selling  a  patent  medicine 
which  is  in  part  an  imitation  of  another  well-known  medicine,  there 
must  .be  a  specific  allegation  as  to  what  part  has  been  Imitated.  A 
setting  out  in  the  information  of  many-worded  labels  attached  to 
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the  bottles  cotitaining  the  two  medicines,  where  such  labels  contain 
names  and  formulae  of  medicines  which  have  become  public  prop- 
erty, falls  far  short  of  that  particularity  which  is  required  in  stat- 
ing a  criminal  charge,  and  is  no  such  pleading  as  will  sustain  a  ver- 
dict of  guilty.    lb. 


4.   :    : :    IN   STATUTOBY   LAiTOUAGE.    Where   the 

statute  denounces  various  distinct  acts  as  criminal,  in  the  disjunct- 
ive, the  pleading  must  specify  what  part  of  the  statute  the  acciised 
has  violated  and  in  what  way.  The  defendant's  constitutional 
right  **to  demand  the  nature  and  cause  of  the  accusation  against 
him,"  requires  this.  A  mere  general  accusation  in  the  general  lan- 
guage of  the  statute  is  not  sufficient.    lb. 

6.  :  :  OOFTINO  EXHIBITS.  Good  pleading  makes  it  nec- 
essary to  charge  every  essential  of  an  exhibit.  Merely  copying  it 
into  the  information  or  indictment  is  not  such  pleading.    lb. 

TRESPASSER. 

Nbgugengb:  wanton  injubt.  a  railroad  company  owes  a  trespasser 
on  one  of  its  freight  trains  only  the  duty  of  avoiding  the  wanton  in- 
fliction of  an  injury.    Feeback  v.  Mo.  Pacific  Ry.  (5>.,  206. 

TRIAL  BY  JURY.    See  Jubdeb  and  Juboes,  4,  5. 
TRUSTS  AND  TRUSTEES. 

1.  TBUST  FUNDS:   TOBTFBASOBS:  JOINT  FBOHTS  BETWEEN  SPBCUIATOBS: 

8E0BET  BTNDICATE.  It  is  held  in  this  case  that  the  defendant,  to 
whom  were  deeded  certain  lands  as  a  trustee  for  a  certain  syndicate, 
was  responsible  not  only  for  the  $3,500,  the  profit  to  himself,  but  for 
the  $10,500,  the  profit  which  he  and  two  others  who  formed  a  secret 
inner  syndicate  within  the  other  outer  syndicate,  jointly  realized  by 
the  entrusting  to  them  of  $21,000  by  the  other  partners  on  the  repre- 
sentation to  them  that  such  was  their  share  of  the  purchase  price 
of  the  land,  when  in  fact  it  was  only  half  that  sunL  The  funds  thus 
placed  in  the  defendant's  hands  were  trust  fimds^  and  he  is  respon- 
sible to  the  uninformed  partners  for  the  whole  of  it,  and  he  can  not 
excuse  himself  by  showing  that  he  got  only  $3,500  of  the  $10,500 
thus  deceptively  obtained  from  the  other  partners,  and  that  the  re- 
maining $7,000  went  to  his  other  two  joint  deceivers.  Davis  v. 
Hoffman,  573. 

2.  :  MISAPPBOPBIATION :  IIABILITT.  One  who  has  misappropri- 
ated trust  funds  (that  is,  does  not  spend  them  for  trust  purposes) 
is  liable  for  the  whole  of  them,  and  it  is  immaterial  how  he  spent 
them,  or  who  participated  in  the  misappropriation,  or  profited  by 
that  act.    lb. 


:    T0BTFEA80B8:    SECBET  INNEB  SYNDICATE:    PEBMITTINO   DEED 

OF  TBUST.  Where  one  to  whom  is  deeded  land  in  trust  as  repre- 
sentative of  a  syndicate  of  purchasers,  permits  a  deed  of  trust  to  be 
made  thereon,  for  the  benefit  of  the  members  of  an  inner  secret  syn- 
dicate, he  is  responsible  to  all  partners  outside  the  secret  for  their 
proportional  part  of  the  money  derived  from  the  mortgage,  whether 
or  not  he  shared  in  the  profits  of  the  secret  transaction.    lb. 
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TJSURY. 

1.    NOTE:   INDOBSEMINT  IN   BLANK;    FRAUDULENT  POSSESSION;    DEPOSIT 

FOB  SAFE-KEEPING.  Where  the  owner  of  notes  deposita^them,  for 
8afe*-keeping,  before  maturity,  with  the  payee,  who  had  previously 
indorsed  them  in  blank,  and  on  the  same  day  the  payee  pledges  them 
as  security  for  the  pajrmont  of  a  bona  fide  indebtedness,  the  holder, 
having  no  knowledge  of  any  infirmity  in  the  title  thereto  of  the 
payee,  who  has  by  the  real  owner  been  clothed  with  all  the  indicia 
of  ownership,  is  entitled  to  retain  them  for  a  fulfillment  of  the 
pledge,  imless  the  pledge  itself  is  usurious  or  otherwise  illegal.  But 
if  the  pledge  itself  is  tainted  with  usury  it  is,  under  the  Missouri 
statute,  "invalid  and  illegal,"  and  can  not  be  used  as  a  mxmiment 
of  the  pledgee's  title  to  the  notes.  And  the  question  of  usury  can 
be  raised  by  the  true  owner,  or  by  any  one  whose  rights  are  affected 
by  the  pledge.    Eeim  v.  Vette,  389. 

S.  Pbaoticb:  usubioub  PLEDGE:  HOW  BAiSED.  In  a  suit  in  replevin 
to  recover  certain  notes  deposited  by  the  owner  with  the  payee  for 
safe-keeping,  and  by  the  payee  given  to  the  defendant  as  a  pledge 
for  the  payment  of  a  valid  indebtedness,  the  defendant  may  by  his 
instructions  challenge  the  plaintiff's  right  to  question  the  legality 
of  the  pledge  as  being  usurious.     lb. 

3.  Negotiable  notes:  cx)llatebal  seoubity:  usubious  pledge.  A 
pledge  of  notes  t6  secure  a  valid  indebtedness,  is  illegal  and  void  as 
to  every  person  whose  rights  are  afltected  by  it,  if  it  is  tainted  with 
usury.  The  illegality  of  the  pledge  made  by  the  fraudulent  de- 
positary or  bailee  of  the  notes,  may  be  raised  by  the  true  owner  of 
the  notes.    He,  as  to  such  a  pledge,  is  not  a  stranger.    lb. 

4.   :  iNSTBUcnoN;  ABSTBAGT  LAW.    It  is  not  reversible  error  to 

give  an  instruction  which  contains  a  mere  abstract  legal  definition 
of  usury,  though  faulty,  if  it  does  not  affect  the  issue  of  usury  sub- 
mitted by  other  instructions  which  cover  the  facts  in  evidence.  lb. 

VACANCY  IN  OFFICE.    See  Officebs. 

VARIANCE. 

Cbiminal  LAW:  FORGEBY:  INFORMATION.  Under  Kevised  statutes  1899, 
section  2002,  defining  as  forgery  in  the  second  degree  the  selling 
or  offering  to  sell  any  forged  instrument,  knowing  it  to  be  forged, 
with  intent  to  "have  the  same  altered  or  passed,"  where  an  informa- 
tion charging  the  sale  of  a  forged  note  contained  the  word  "uttered," 
instead  of  "altered,"  and  also  alleged  that  the  sale  was  "with  intent 
to  injure  and  defraud" — words  not  contained  in  the  statute — such 
variance  from  the  language  of  the  statute  did  not  change  the  mean- 
ing, or  render  the  iniformation  insuflficient.     State  v.  Walker,  366. 

VERDICT. 

Sebviges:  IMPLIED  CONTBACT:  VALUE:  EXCESSIVE  VEBDiCT.  Deceased 
was  a  man  of  large  wealth,  entirely  without  family,  and  in  his  ex- 
treme old  age  was  as  helpless  as  a  child,  and  was  for  nine  or  ten 
years  attended  by  a  faithful  and  honest  negro  servant  with  unre- 
mitting care  and  watchfulness.  Held,  that  a  verdict  for  $7,373.33 
and  interest  from  date  of  demand  was  not  excessive.  Ryans  v. 
Hospes,  342. 
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WAIVEK. 

1.  Incompetency  of  wirmcss.  The  incompetency  of  a  Iit{gsnt  to 
testify  concerning  an  agreement  between  himself  and  a  deceased 
party,  can  not  be  considered  on  appeal  if  the  attention  of  the  trial 
court  was  not  called  thereto  in  the  motion  for  a  new  trial.  Nee- 
dles V.  Ford,  495. 

2.  Misjoinder  of  parties  and  of  actions.  Misjoinder  of  parties  de- 
fendant or  a  misjoinder  of  actions  is  not  open  to  review  on  appeal 
unless  raised  by  demurrer  or  motion  in  arrest  in  the  trial  court.  lb. 

3.  Assignment  of  dower :  practice!  striking  out  parts  of  answer: 
ACQUIESCPNCE.  If  respondent  acquiesces  in  fhe  action  of  the  trial 
court  in  striking  out  so  much  of  her  answer  as  alleges  an  abandon- 
ment of  her  homestead  rights  and  asks  to  be  paid  the  value  of  her 
dower  interest  in  kind,  that  action  is  not  open  to  review  on  appeal. 
Cassity  v.  Pound,  605.  , 

waLs. 

1.  JUDGMENT:    MISTAKE  OF  CLERK:    CORRECTION:    ORAI,  EVIDENCE.      Oral 

evidence  is  not  sufficient  to  sustain  a  decree  that  the  judgment  con- 
struing a  will  is  not  the  judgment  orally  announced  by  the  judge. 
Such  a  proceeding,  in  whatever  view  considered,  is  to  correct  a 
clerical  error  of  the  clerk,  and  the  record  in  such  case  can  be 
changed,  after  adjournment,  only  by  evidence  contained  in  some 
written  record,  entry,  memorandum,  or  paper  in  the  cas^.  Board  of 
Ministerial  Relief  v.  Drummond,  54. 

2.  LATENT  AMBIQUITT:  TWO  POSSIBLE  co^sxRUCTiONB.  If  the  am- 
biguity in  a  will  is  latent  and  two  constructions  are  possible,  one  of 
which  kills  and  the  other  preserves  the  life  of  the  will,  the  court 
will  adopt  the  latter  construction,  and  will  admit  parol  testimony 
showing  the  environments  of  the  testator  and  his  feelings  toward 
the  beneficiaries  named  and  towards  those  naturally  the  objects  of 
his  boimty.    RoBards  v.  Brown,  447. 

3.  Presumption  of  disposition.  The  presumption  is  that  the  testa- 
tor meant  to  dispose  of  his  whole  estate.  And  to  prevent  the  in- 
congruous condition  of  the  estate  passing  partly  by  will  and  partly 
by  descent,  words  may  be  supplied  or  transposed  in  the  will,  or  if 
meaningless,  wholly  disregarded.     lb. 

VESTED  remainder  BY  NEOESSART  IKPIJOATION.    The  testa- 


tor gave  one  dollar  to  each  of  his  three  sons  and  one  daughter, 
then  to  his  wife  "for  and  during  her  life  all  of  my  estate  and  prop- 
erty, real  and  personal,"  and  "in  the  event  that  my  said  wife  should 
not  be  living  at  the  time  of  my  death,"  etc.,  his  property  was  to  be 
distributed  equally  between  one  son  and  the  one  daughter  and  two 
daughters-in-law,  for  their  "sole  and  separate  use,  free  from  the 
control  of  their  said  husbands."  Held,  it  was  competent  to  intro- 
duce extrinsic  evidence  to  show  that  the  wife  outlived  testator  and 
that  at  the  making  of  the  will,  the  two  sons  to  whose  wives  were 
given  the  separate  estates,  were  insolvent,  had  failed  in  business 
and  judgments  were  pending  against  them,  and  that  the  husband  of 
the  daughter  was  a  confirmed  inebriate,  and  these  facts  being  shown, 
the  intention  of  the  testator  was:  First,  to  prevent  his  son's 
creditors  from  reaching  or  sharing  in  his  estate;  second,  to  provide 


Digitized  by  CjOOQ IC 


I 


INDEX.  801 


for  his  wife  for  life,  if  she  survived  himj  third,  aft^r  her  death,' 
whether  before  or  after  his  own,  to  provide  for  his  children  and 
their  families.  Held,  tiierefore,  that  the  will  devised  a  life  estate 
to  the  wife,  and  a  remainder  in  fee  simple  to  the  devisees  named> 
and  that  onlj  one  dollar  and  no  more  was  given  to  the  two  sons  to 
whose  wives  one-fourth  each  wag  given  in  remainder.     lb. 

6.   :  :  Wbeqarding  WORDS.    The  worda,  "In  the  event 

that  my  said  wife  should  be  living  at  the  time  of  my  death,"  etc., 
used  in  this  will,  should  be  disregarded,  not  as  creating  a  condition 
upon  which  the  remainder  in  fee  is  to  become  operative,  but  as 
wholly  supertiuoiis  and  meaningless,  since  they  provide  for  no  con- 
tingency which  is  not  fully  provided  for  by  law.    lb. 

6.  POWEB  TO  SELL  WEAL  ESTATE :  OBDEB  OP  PBOBATE  COUET.  The  inten- 
tion of  the  testator  was  to  carve  out  homes  for  her  children  and 
grandchildren,  and  to  set  apart  certain  of  her  real  estate  to  be  sold 
for  the  payment  of  her  debts  and  if  any  surplus  remained  from  said 
sales  to  have  it  divided  among  her  children  and  grandchildren ;  and 
for  this  purpose  she  clearly  charged  the  property  in-  suit  with  the 
payment  of  her  debts,  and  directed  her  executor,  with  the  advice  and 
consent  of  a  daughter  and  son  named,  to  sell  it.  Held,  that  the  ex- 
ecutor's power  to  sell  did  not  cease  upon  the  death  of  the  son,  but  a 
sale  by  him,  without  an  order  of  the  probate  court,  and  the  applica- 
tion of  the  proceeds  thereof  to  the  payment  of  testator's  debts,  was 
authorized,  and  carried  a  good  title.  The  son's  death  did  not  de- 
prive the  executor  from  carrying  out  the  main  purpose  of  the  will. 
Wisker  v.  Rische,  522. 

7.   :  — ' :  ACTIVE  POWEB:  TBUSTEE.    The  power  conferred  by 

the  will  in  such  case  was  not  a  mere  naked  power,  but  was  an  active 
trust.  The  executor  had  to  administer  the  proceeds  of  the  sale, 
hence  the  will  created  a  trust  coupled  and  charged  with  a  duty.     lb. 

8.   :  CONSENT  OF  CEBTAiN  PABTiES.    The    requirements    of   the 

consent  and  advice  of  testator's  daughter  and  son,  was  a  subordinate 
one,  and  the  primary  object,  which  was  to  provide  homes  for  tes- 
tator's children  and  to  pay  her  debts  out  of  the  residue,  should  not 
fail  because  this  subordinate  requirement  had  become  impossible 
of  fulfillment.  If  necessary  for  the  survival  of  the  power,  in  order 
that  the  main  purpose  of  the  will  may  not  be  defeated,  the  court 
would  hold  that  the  power  of  consent,  after  the  death  of  the  son, 
survived  to  the  daughter  alone.     lb. 

WITNESSES. 

1.  Tbained  nubse:  valet.  A  trained  nurse  is  a  competent  witness  to 
testify  as  to  the  value  of  the  services  of  a  body-servant  in  nursing 
his  master.     Kyans  v.  Hospes,  342. 

2.  Waiveb  OF:  INCOMPETENCY  OF.  The  incompetency  of  a  litigant  to 
testify  concerning  an  agreement  between  himself  and  a  deceased 
party,  can  not  be  considered  on  appeal  if  the  attention  of  the  trial 
court  was  not  called  thereto  in  the  motion  for  a  new  trial.  Nee- 
dles V.  Ford,  496. 

WRIT  OF  PROHIBITION.     See  Peohibition. 
Vol.  167  mo— 51 
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Rules  for  the  Government  of  the  Supreme 
Court  of  Missouri. 

Adopted  at  the  April  Term^  1891. 


CMaf  Jtistlce,  his  duty. 

RxTLB  1.    The  Chief  Justice  shall  superintend  matters  of  order  in  tlM 

court  room. 

Motions  to  be  written,  sig^ned  and  filed. 

Rule  2.  All  motions  in  a  cause  shall  be  in  writing,  signed  by  ooun- 
sel  and  filed  of  record. 

Argument  of  motions. 

ExTLE  3.  No  motion  shall  be  argued  unless  by  the  direction  of  the 
court. 

Diminution  of  record,  suggestion  after  Joinder  in  error. 

Rule  4.  No  suggestion  of  diminution  of  record  in  civil  cases  will 
be  entertained  by  the  court  after  joinder  in  error,  except  by  consent  of 
parties. 

Application  for  certiorari. 

Rule  5.    Whenever  a  eertiorari  may  be  applied  for,  there  shall  be 
an  affidavit  of  the  defect  in  the  transcript  which  it  is  designed  to  supply, 
and  at  least  twenty-four  hours'  notice  shall  be  given  to  the  adverse  parly 
or  his  attorney  previous  to  the  making  of  the  application. 

Beviewing  instructions. 

Rule  6.  For  the  purpose  of  reviewing  the  action  of  the  trial  court, 
in  giving  and  refusing  instructions,  it  shall  not  be  necessary  to  set  out 
the  evidence  in  the  bill  of  exceptions;  but  it  shall  be  sufficient  to  state 
that  there  was  evidence  tending  to  prove  the  particular  fact  or  facts.  If 
the  parties  disagree  as  to  what  fact  or  facts  the  evidence  tends  to  prove, 
then  the  evidence  of  the  witnesses  may  be  stated  in  a  narrative  form 
avoiding  repetition  and  omitting  all  immaterial  matter. 

Bill  of  exceptions  in  equity  cases. 

Rule  7.  In  cases  of  equitable  jurisdiction  the  whole  of  the  evi- 
dence shall  be  embodied  in  the  bill  of  exceptions;  provided  that  it  shall 
be  sufficient  to  state  the  legal  effect  of  documentary  evidence  where  there 
is  no  dispute  as  to  the  admissibility  or  legal  effect  thereof;  and  provided 
further  that  parol  evidence  may  be  reduced  to  a  narrative  form  where 
this  can  be  done  and  at  the  same  time  preserve  full  force  and  effect  of  the 
evidence. 

I 
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BUPKEME  COTJET  KULES. 

PrdsQxnption  in  support  of  bill  of  exceptions. 

Rule  8.  The  only  purpose  of  a  statement,  in  a  bill  of  exceptions, 
that  it  sets  out  all  the  evidence  in  the  cause,  being  that  the  Supreme 
Court  may  have  before  it  the  same  matter  which  was  decided  by  the 
court  of  first  instance,  it  shall  be  presumed  as  a  matter  of  fact  in  all 
bills  of  exceptions,  for  the  future,  that  they  contain  all  the  evidence  ap- 
plicable to  any  particular  ruling  to  which  exception  is  saved. 

Making  up  transcripts. 

RULB  9.  The  clerks  of  the  several  circuit  courts  and  other  courts 
of  first  instance,  before  which  a  trial  of  any  cause  is  had,  in  which  an 
appeal  is  taken  or  writ  of  error  is  sued  out,  shall  not  (unless  an  excep- 
tion is  saved  to  the  regularity  of  the  process,  or  its  execution,  or  to  the 
acquiring  by  the  court  of  jurisdiction  in  the  cause),  in  making  out 
transcripts  of  the  record  for  the  Supreme  Court,  set  out  the  original  or 
any  subsequent  writ  or  the  return  thereof;  but  in  lieu  thereof  shall  say 
(e.  g.) :  "Summons  issued  October  2,  1891,  executed  October  6,  1891," 
and,  if  any  pleading  be  amended,  the  clerk,  in  making  out  transcripts, 
will  treat  the  last  amended  pleading  as  the  only  one  of  that  order  in  the 
cause,  and  will  refrain  from  setting  out  any  abandoned  pleading  or  part 
of  the  record,  unless  it  be  made  such  by  a  bill  of  exceptions;  and  no 
clerk  shall  insert  in  the  transcript  any  matter  touching  the  organization 
of  the  court,  or  any  mention  of  any  continuance,  motion  or  affidavit  in 
the  cause,  unless  the  same  be  specially  called  for  by  the  bill  of  exceptions. 

Words  appellant  and  respondent,  what  they  include. 

Rule  11.  Whenever  the  words  appellant  and  respondent  appear  in 
these  rules  they  shall  be  taken  to  mean  and  include  plaintiff  and  de- 
fendant in  error  and  other  parties  occupying  like  positions  in  a  cause. 

Abstracts  in  lieu  of  transcript,  when  filed  and  served. 

RxTLE  11.  In  those  cases  where  the  appellant  shall,  under  the  pro- 
visions of  section  2253,  Revised  Statutes  of  1889,  file  in  the  court  a 
copy  of  the  judgment,  order  or  decree,  in  lieu  of  a  complete  transcript, 
he  shall  deliver  to  the  respondent  a  copy  of  his  abstract  at  least  thirty 
days  before  the  cause  is  set  for  hearing,  and  shall  in  like  time  file  ten 
copies  thereof  with  the  clerk  of  this  court.  If  the  respondent  is  not  sat- 
isfied with  such  abstract^  he  shall  deliver  to  the  appellant  a  complete  or 
additional  abstract  at  least  fifteen  days  before  the  cause  is  set  for  hear- 
ing, and  within  like  time  file  ten  copies  thereof  with  the  clerk  of  this 
court.  Objections  to  such  complete  or  additional  abstract  shall  be  filed 
with  the  clerk  of  this  court  within  ten  days  after  service  of  such  abstract 
upon  the  appellant,  and  a  copy  of  such  objections  shall  be  served  upon  the 
respondent  in  like  time.     (As  amended  February  26,  1895.) 

Abstracts,  when  filed  and  served. 

Rule  12.  In  all  cases  where  a  complete  transcript  is  brought  to 
this  court  in  the  first  instance,  the  appellant  shall  deliver  to  respondent 
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a«opy  of  his  abstract  of  the  record  at  least  thirty  days  before  the  day  on 
which  the  cause  is  set  for  hearing,  and  file  ten  copies  thereof  with  the 
derk  of  this  court  not  later  than  the  day  preceding  the  one  on  which  the 
eause  is  set  for  hearing.  If  the  respondent  desires  to  file  a  further  or 
additional  abstract,  he  shall  deliver  to  the  appellant  a  copy  thereof  at 
least  five  days  before  the  cause  is  set  for  hearing,  and  file  ten  copies 
thereof  with  the  clerk  of  this  court  on  the  day  preceding  that  on  which 
the  cause  is  to  be  heard. 

Abstracts,  what  they  shall  contain^ 

Rule  13.  The  abstracts  mentioned  in  rules  11  and  12  shall  be 
printed  in  fair  type,  and  shall  be  paged,  and  shall  have  a  complete  index 
at  the  end  thereof,  and  shall  set  forth  so  much  of  the  record  as  is  nee* 
essary  to  a  full  and  complete  understanding  of  all  the  questions  pre- 
sented to  this  court  for  decision.  Where  there  is  no  question  made  over 
the  pleadings,  or  over  deeds  or  other  documentary  evidence,  it  shall  be 
sufficient  to  set  out  the  substance  of  such  pleadings  or  documentary 
evidence.  The  evidence  of  witnesses  shall  be  stated  in  a  narrative  form, 
except  when  the  questions  and  answers  are  necessary  to  a  complete  un- 
derstanding of  the  evidence.  When  there  is  any  question  made  over  the 
pleadings,  or  as  to  the  admissibility  or  legal  effect  of  any  documentary 
evidence,  the  pleadings  and  such  dociunentary  evidence  must  be  set  out  in 
full  with  the  indorsements  thereon ;  and  in  all  other  respects  the  abstract 
must  set  forth  a  copy  of  so  much  of  the  record  as  b  necessary  to  be  con- 
sulted in  the  disposition  of  the  assigned  errors. 

Printed  transcripts. 

Rule  14.  A  printed  and  indexed  transcript  duly  certified  by  the 
clerk  of  the  trial  court  may  be  filed  instead  of  a  manuscript  record; 
and  in  all  oases  ten  printed  and  indexed,  uncertified  copies  of  the 
entire  record,  filed  and  served  within  the  time  prescribed  by  these  nile<» 
for  serving  abstracts,  shall  be  deemed  a  full  compliance  with  said  rule 
and  dispense  with  the  necessity  of  any  further  abstracts. 

Briefs,  what  to  contain  and  when  served. 

Rule  15.  The  appellant  shall  deliver  to  the  opposing  party  a 
copy  of  his  brief  thirty  days  before  the  day  on  which  the  cause  is  set 
for  hearing,  and  the  respondent  shall  deliver  a  copy  of  his  brief  to  the 
opposing  party  at  least  five  days  before  the  last-named  date,  and  the 
appellant  shall  deliver  a  copy  of  his  brief  in  reply  to  the  opposing 
party  not  later  than  the  day  preceding  that  on  which  the  cause  is  set 
for  hearing,  and  ten  copies  of  each  brief  shall  be  filed  with  the  clerk 
on  or  before  the  last-named  date. 

All  briefs  shall  be  printed  and  shall  contain,  separate  and  apart 
from  the  argument  or  discussion  of  authorities,  a  statement,  in  nu- 
merical order,  of  the  points  relied  on,  together  with  a  citation  of  au- 
thorities appropriate  under  each  point.  And  any  brief  failing  to  com- 
ply with  this  rule  may  be  disregarded  by  the  court. 
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The  brief  filed  by  appellant  shall  distinctly  and  separately  all^e 
the  errors  committed  by  the  inferior  court,  and  no  reference  will  be 
permitted  at  the  argument  to  the  errors  not  thus  specified,  unless  for 
good  cause  shown  the  court  shall  otherwise  direct. 

In  citing  authorities,  in  support  of  any  proposition,  it  shall  ie 
the  duty  of  the  counsel  to  give  the  names  of  the  parties  to  any  case 
cited  from  any  report  of  the  adjudged  oases,  as  well  as  the  number  of 
the  volume  and  the  pages  where  the  same  will  be  found;  and  when  ref- 
erence is  made  to  a  passage  in  any  elementary  work  or  treatise,  the 
number  of  ihe  edition,  the  volume,  section,  paging  or  side  paging  shall 
be  set  forth. 

Failure  to  comply  with  rules  11,   12^  13  and  15. 

Rule  16.  If  any  appellant  in  any  civil  ease  shall  fail  to  oon- 
ply  with  the  rules  nimibered  11,  12,  13  and  15,  the  court,  when  the 
cause  is  called  for  hearing,  will  dismiss  the  appeal  or  writ  of  error; 
or  at  the  option  of  the  respondent  continue  th^  cause  at  the  cost  of  the 
party  in  default. 

Costs,  when  allowed  for  printing  abstracts  and  records. 

Rule  17.  Costs  will  not  be  allowed  either  party  for  any  abstract, 
filed  in  lieu  of  a  full  transcript  under  section  2253,  Revised  Statutes 
1889,  which  fails  to  make  a  full  presentation  of  all  the  record  neces- 
sary to  be  considered  in  disposing  of  all  the  questions  arising  in  the 
cause.  But  in  those  cases  brought  to  this  court  by  a  copy  of  the 
judgment,  order,  or  decree  instead  of  a  full  transcript,  and  in  which 
the  appellant  shall  file  in  this  coxirt  a  printed  copy  of  the  entire  record 
as  and  for  an  abstract,  costs  will  be  allowed  for  printing  the  same. 

In  any  case  in  which  a  manuscript  record  has  been  or  may  be 
filed  in  this  court  a  reasonable  fee  for  printing  an  abstract  of  the  record 
or  the  entire  record  in  lieu  of  an  abstract  may  be  taxed  as  costs  upon 
the  written  stipulation  of  both  parties  to  that  effect.  The  affidavit  of 
the  printer  shall  be  received  in  every  case,  where  costs  may  properly 
be  taxed  for  printing,  as  prima  facie  evidence  of  the  reasonableness 
thereof;  and,  if  the  adverse  party  objects  thereto,  such  objection  shall 
be  filed  within  ten  days  after  service  of  notice  of  the  amount  of  such 
charge. 

Service  of  abstracts  and  briefs. 

RxTLE  18.  Delivery  of  an  abstract  or  brief  to  the  attorney  of  ree- 
ord  of  the  opposing  party  shall  be  deemed  a  delivery  to  such  party 
under  the  foregoing  rules,  and  the  evidence  of  such  delivery  must  be 
by  the  written  acknowledgment  of  such  opposing  party  or  his  attor- 
ney, or  the  affidavit  of  the  person  making  the  service,  and  such  evidenot 
of  service  must  be  filed  in  this  court  with  the  abstract  or  brief. 

Taking  record  from  clerk's  ofice. 

Rule  19.  No  member  of  the  bar  shall  be  permitted  to  take  a 
record  from  tEe  clerk's  office  without  the  written  permission  of  some 

IV 


Digitized  by  VjOOQ IC 


SUPREME  COURT  RULES. 

judge  of  the  court;  provided  any  enrolled  attorney  may  withdraw  the 
record  in  any  cause  in  which  he  is  counsel  for  the  purpose  of  having 
the  same  printed  in  full  by  filing  with  the  derk  of  this  court  the  writ- 
ten consent  of  the  adverse  party  or  his  attorney  and  also  a  receipt^ 
agreeing  to  return  such  record  within  the  time  to  be  named  therein. 

Uotion8  for  rehearing. 

Rule  20.  Motions  for  rehearing  must  be  accompanied  by  a  brief 
statement  of  the  reasons  for  a  reconsideration  of  the  cause,  and  must 
be  founded  on  papers  showing  clearly  that  some  question  decisive  of 
the  case,  and  duly  submitted  by  counsel,  has  been  overlooked  by  the 
court,  or  that  the  decision  is  in  conflict  with  an  express  statute,  or 
with  a  controlling  decision  to  which  the  attention  of  the  court  was  not 
called  through  the  neglect  or  inadvertence  of  counsel;  and  the  ques- 
tion so  submitted  by  the  counsel  and  overlooked  by  the  court,  or  the 
statute  with  which  the  decision  conflicts,  or  the  controlling  decision  to 
which  the  attention  of  the  court  was  not  called,  as  the  case  may  be, 
must  be  distinctly  and  particularly  set  forth  in  the  motion,  otherwise 
.the  motion  will  be  disregarded.  Such  motion  must  be  filed  within  ten 
days  after  the  opinion  of  the  court  shall  be  delivered,  and  notice  of  the 
filing  thereof  must  be  served  on  the  opposite  counsel.  After ^a  cause 
has  been  once  reheard,  and  the  motion  for  rehearing  overruled,  either 
in  division  or  in  hano,  no  further  motion  for  rehearing  or  motion  to  set 
aside  the  order  overruling  the  motion  for  rehearing,  by  the  same  party, 
will  be  entertained  by  the  court  or  filed  by  the  clerk. 

Extension  of  Time. 

Rule  21.  Hereafter  in  no  case  will  extension  of  time  for  filing 
statements,  abstracts  and  briefs  be  granted,  except  upon  affidavit  show- 
ing satisfactory  cause. 

Notice  to  adverse  party. 

Rule  22.  A  party,  in  any  cause,  filing  a  motion  either  to  dismiss 
an  appeal  or  writ  of  error,  or  to  affirm  the  judgment,  shall  first  notify 
the  adverse  party  or  his  attorney  of  record,  at  least  twenty-four  hours 
before  making  the  motion,  by  telegram,  by  letter,  or  by  written  notice, 
and  shall  on  filing  such  motion,  satisfy  the  court  that  such  notice  has 
been  given. 

Rule  23.  A  motion  to  transfer  a  cause  under  the  provisions  of 
the  constitution  from  either  division  to  court  in  ha/nc  must  be  filed 
within  ten  days  after  the  final  disposition  of  the  cause  by  the  division, 
and  notice  of  such  motion  shall  be  given  as  provided  in  Rule  22. 

Rule  24.  All  rules  not  included  in  the  foregoing  enumeration 
are  hereby  rescinded. 

AODmONAL   BUIS. 

Rule  25.  Original  writs  or  other  process  issued  by  either  division 
of  the  court,  or  by  any  judge  in  vacation,  may  be  made  returnable  to 
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and  disposed  of  by  such  division,  or  the  court  in  banc  as  such  diyision 
or  judge  in  vacation  may  order. 

All  motions  and  matters  in  civil  cases  which  have  not  been  as- 
signed by  the  court  in  J>ano  to  a  division  for  final  determination,  upon 
the  record,  shall  be  presented  to,  heard  and  determined  by  the  court 
in  banc. 

All  matters  in  civil  causes  which  have  been  assigned  to  a  division 
shall  be  presented  to  and  heard  and  determined  by  such  division. 

All  criminal  causes,  and  matters  pertaining  thereto,  shall  be 
heard  and  determined  by  Division  Number  Two.  {Adopted  March 
I,  1898.) 

Service  of  abstracts  and  briefs  in  criminal  cases. 

Division  Number  Two  of  the  Supreme  Court  of  the  State  of  Missouri 
adopted  the  following  rule  July  6,  1898:  Beginning  with  the  October 
term,  1898,  of  this  court,  the  attorneys  for  appellants,  in  criminal  cases 
in  which  transcripts  have  been  filed  in  the  office  of  the  clerk  of  this  court 
sixty  days  before  the  day  the  cause  is  docketed  for  hearing,  shall,  at  least 
thirty  days  before  the  day  of  hearing,  file  in  the  office  of  the  clerk  of  the 
Supreme  Court  a  printed  statement,  containing  apt  references  to  the 
pages  of  the  transcript,  assignment  of  errors  and  brief  of  points  and 
argument,  and  serve  a  copy  thereof  upon  the  Attorney-General,  and, 
thereupon  the  Attorney-General  shall,  fifteen  days  before  the  day  of 
trial,  serve  defendant  or  his  counsel  with  a  copy  of  his  statement  and 
brief. 

When  a  criminal  case  shall  be  advanced  on  the  docket  the  court 
shall  designate  the  time  for  filing  statements  and  briefs. 

When  appellants  have  been  allowed  to  prosecute  their  appeal  as 
poor  persons,  by  the  circuit  court,  counsel  will  be  permitted  to  file  type- 
written briefs  and  statements.  In  cases  in  which  the  transcript  has 
been  filed  thirty  days  before  the  day  on  which  the  cause  is  docketed, 
counsel  for  appellant  shall  file  their  statements,  briefs  and  assignments 
of  error  fifteen  days  before  the  {tearing,  and  the  Attorney-General  his 
brief  and  statement  five  days  before  the  hearing. 

When  appeal  is  returnable;  certificate  of  Judgment;  transcript. 
In  all  cases  where  appeals  shall  be  taken  or  writs  of  error  sued  out 
to  this  court  after  January  1,  1902,  the  appellant  shall  file  with  the 
clerk  of  this  court  a  full  transcript  or  in  lieu  thereof  a  certificate  of 
judgment  as  provided  by  section  813,  Revised  Statutes  1899,  within  the 
time  by  said  sections  provided,  and  the  date  of  the  allowance  of  the  appeal 
and  not  the  time  of  filing  the  bill  of  exceptions  after  the  appeal  is 
granted,  shall  determine  the  term  of  this  court  to  which  such  appeal 
is  returnable;  and  when  the  appellant  for  any  reason  can  not  or  does  not 
file  a  complete  transcript,  he  shall  file  within  the  time  allowed  by  said 
section  of  the  statutes  a  certificate  of  judguient,  and  may  thereafter  file 
a  complete  transcript  and  abstract  of  the  record,  or  simply  an  abstract 

VI 


Digitized  by  VjOOQ IC 


SUPREME  COURT  RULES. 

of  the  record.  A^d  neither  the  fact  that  this  court  has  heretofore  held 
thnt  tlie  retnrn  term  of  the  appeal  is  to  be  detenjciined  by  the  date  of  the 
fflicg  of  the  bill  of  exceptions,  nor  the  fact  that  for  any  reason  a  complete 
transcript  could  not  be  filed  in  time  for  the  return  term  shall  be  taken 
as  an  GJicu^e,  but  in  all  such  cases  the  appellant  shall  file  a  oertificftte 
oi  the  judgment  as  and  when  required  by  said  section  813|  Revised  Stat- 
utes im9.     (Adopted  at  October  sitting,  1901.) 
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